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FREF ASCE 


HE following pages are introduced to the 
Profeſſion, as a mere compilation. Indeed, 
the nature of the work precludes every idea of 
originality. »A, Book of Practice can be little 
more than a'eolle&ion of dry abſtract forum and 
rules, and of athutiged caſes thereon. _ To digeſt; 
and apply theſe rules and forms ; to ſelect the moſt 
uſeful and approved caſes ; to arrange them under 
their reſpective heads to reduce the practice, as 
much as poſſible, to principle; and, to elucidate 
the whole by the general introduction of order and 
method, is the utmoſt that can be attempted in a 
work of this kind. To effect this, has been the 
earneſt endeavour of the Editor, who humbly 
truſts, that he has not laboured altogether in 
vain, 


It may be proper to obſerve, that the preſent 
publication is intended, not as an addition to the 
number of books of praftice now extant, but as 
in lieu of one of them. The moſt uſeful of the 
kind, . conſidering it as a common place-book of 
practice, is that publiſhed by the late Mr. Cromp- 
ton ; at the ſame time, it muſt be confeſſed, that 
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it is rather a ſketch than a finiſhed piece, Had 
that author lived, he would probably have com- 
pleted a work ſo ſucceſsfully begun; it was the 
unfortunate circumſtance of the Profeſſion being 
deprived of his further labours, that firſt” ſug- 
geſted to the Editor the idea of this under- 
taking; and although he is aware that the plan 
purſued in this work materially varies from the 
one adopted in that; and that the whole, when 


finiſhed, will aſſume a very different ſhape and 


form; yetꝭ in order to avoid the poſſibility of im- 


putation of infringing, in the ſmalleſt degree, upon 
literaty property, (which the Editor holds moſt 


ſacred,) he has purchaſed the copyright of Mr. 


» Crompton's work by way of removing every pre- 


jodice * FR publication | of his own, 


"The intent of a Bock of Practice is, to point 


out the modes of commencing and proſecuting 


actions; but theſe modes vary according to the na- 


ture of the action and the ſituation of the parties 
concerned. For an action may be either à com- 


mon perſonal action, brought by and againſt com- 


mon perſons ; that is to ſay, ſuch as ſue and are 


ſued in their own right, and who are in no re- 
ſpe& privileged; or, it may be of a particular 


kind, or brought by 'or againſt particular per- 


namely, ſuch as ſue or are ſued in any re- 
lative capacity and not in their own right, or who 
are entitled to any peculiar privilege. This diſ- 
tinction forms the general diviſion of the work 


into, firſt, The Mode of proceeding in all Common 
+ Caſes where the action is a common perſonal 


action, 
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action, and brought by and againſt common 
| perſons; and, ſecondly, The Mode of proceeding in 
PARTICULAR Caſes; namely, either where the ac- 
tion is of a particular kind, ſuch as eje/Zment, 
replevin, and the like; or where it is brought by 
or againſt particular perſons, as executors, mem- 


hob of parliament, attornies, and the like. The 
firſt volume treats of the mode of proceeding in 
all common caſes, The proceedings in particular 


_ caſes, together with ſome detached heads of prac- 


tice, relating generally to all actions, as amend- 
ment, diſcontinuance, coſts, and the like, will form 
the contents of the ſecond volume, 


Whenever any action is brought, certain pro- 
ceſs iſſues ro compel the defendant's appearance 
in court to anſwer the plaintiff's charge. But 
this proceſs materially varies, according to the 
manner in which the action is firſt commenced, 
and the circumſtance of its being bailable or not. 
Perhaps there is no part of the praftice more 
difficult to be underſtood by the ſtudent, than that 
relating to original writs and meſne proceſs ; the 
Editor, therefore, has particularly endeavoured to. 
be clear and explicit upon this head ; for which 


purpoſe, he has firſt conſidered the ſeveral ways 


of commencing perſonal actions in the two courts : 


he has then pointed out in what actions ſpecial, 
or common bail is required; and has afterwards 
/ Procegded to conſider the proceſs or means of 
| compelling the defendant to appear, firſt, in ac- 


tions not bailable, and next, in bailable actions: 
carefully obſerving to treat of the practice in both 
A 3 kinds 
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. kinds of actions, ſeparately and diſtin&ly, until 
the declaration; at which period, the parties being 
once in court, the diſtinction which before pre- 
vailed, in a great meaſure ceaſes : the future pro- 
ceedings will be therefore conſidered, under one 
head.—Svch is the general diviſion of the work, 
and alſo the particular mode of treating this firſt 
part of the proceedings, now preſented to the 
reader. . 


| But further, in the general plan of the work 
= certain traits will be found peculiar to this Book 
of Practice. All the poſitive practical directions, 
| pointing out what is to be done, how, when, and 
| where, which may be termed the mere rotine of 
| buſineſs, are printed, for diſtinction's ſake, in 
#talics, fo that the practitioner may, at one glance, 
diſcover how to proceed. The adjudged caſes, 
immediately applicable to each ſtage of the pro- 
ceedings, are afterwards arranged in due -order, 
| ſerving as a comment upon the text. Again, the 
| | work is divided into chapters, and the chapters 
ſubdivided into diſtin heads, to «which letters 
are annexed, as marks of reference, upon the 
principle adopted in Comyn's Digeſt. To the 
Caſes cited, not only the name of the reporter, but 
of the caſe itſelf, is ſubjoined. Whenever there - 
fore any dium, or aſſertion, ſtands unſupported 
by authority, the reader is adviſed to pay no more 
attention to it than he thinks it merits. Laſtly, 
at the end of the volume will be added an Ap- 
pendix, (to which, in this firſt part, frequent re- 
ferences are made,) which will contain, as well 
8 obſervations 
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obſervations upon the practice, the hiſtory, and 
origin thereof, and the difference, in many caſes, 
berween the ancient and modern proceedings; as 
alſo, the forms of writs, notices, and the like; and 
ſuch other remarks as may be uſeful to the ſtudent, 
but which, had they been interſperſed throughout 
the body of the work, might have occaſioned too 
many interruptions and digreſſions. 


It may be eaſily diſcerned, that the chief objects 
at which the Editor has moſt earneſtly aimed, are, 
ſyſtem and method. He well knew indeed, that they 
were the only means by which he could hope to at- 
tain the end propoſed to himſelf by the following 
work; namely, to render the practice plain and in- 


telligible to the ignorant; and to preſent, at leaſt, an 


uſeful common: place book, to the experienced. 


Such as it is, he now preſumes to commit this 
firſt part to the candour of the Profeſſion—upon 
their candour he muſt rely, conſcious of the many 
inaccuracies and omiſſions with which it abounds. 
Permit him, however, to add, that any commu- 
nication or intelligence, by way of correcting thoſe 
inaccuracies, or ſupplying thoſe. omiſſions, or of 
furniſhing matter for any future part of the work, 
will be gratefully received. And it ſhould be re- 
membered, that ſuch aſſiſtance will not only be a 


private accommodation to the Editor, by lighten- 


ing the burthen of his labour; but it may alſo 
prove a public benefit to the Profeſſion : for by 
rendering the work more perfect, it will conſe- 
quently become more generally uſeful, 
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Had the Editor, upon his firſt entering on this 
undertaking, been aware of the many and great 
difficulties attending the progreſs of it, they would 
probably have deterred him from the attempt; but 
having attempted, he is now reſolved, to the beſt 
ol his abilities, to execute. The Profeſſion may 
therefore rely upon the remainder of the work be- 
ing forwarded with all poſſible diſpatch, 
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4 A. The Terms. 


HE = are thoſe times or ſeaſons of the year The terms 
2 2 the Courts of Law fit for the diſpatch what» 
ot duſineſs. | 


B Writs 


9 


Thelr origia, 


Their cumber 
_ nnd names. 


Their kinds, 
fired and move- 
1 


N 


Returns at 


THE TERMS, [% 


Writs were always returnable at certain ſtated days in 
different ſeaſons of the year. Theſe Returns, or Ter- 
mini ad Por, when they fell very near together, col- 
lectively conſtituted a period of legal buſineſs, which was 
called generally Terminus, or Term. a Reeve's Hiſt. 56. 


The diviſion of the year into 'Term and Vacation, has 
been the joint work of the Church and Neceſity. The 
cultivation of the earth, and the collection of its fruits, 
neceſſarily required a time of leiſure from all attendance 
on Civil affairs z and the laws of the Church had at va- 
rious times aſſigned certain ſeaſons of the year to an 
obſervance of religious peace, during which, all legal 
ſtrife was ſtriftly interdited, What remained of the 
year not diſpoſed of in this manner, was allowed for the 


adminiſtration of juſtice, The Ang/o-Saxon; had been 


verned by theſe two reaſons in diſtinguiſhing the 

riods of Vacation and Term the latter they called Dies 
Haci Regizy the former, Dies Pacis Dei & ſanile He- 
eig. The particular portions of time which the Saxons 
had allowed to theſe two ſeaſons, were adhered to by the 
Normans, together with the Saxon uſages, and continued 
until altered from time to time by future ſtatutes, In 


the latter part of the Saxon times, and in the reigns of 


William the Conqueror, Rufus, and John, the Terms 
were almoſt in the ſame ſtate as they are now, and by 
them the returns of writs and appearances were go- 


verned. 1 Reeve, 191. 3 Black. Com. 277. 


The only courts confined to the Terms, are the 
courts of King's Bench, Common Pleas, and Exche- 
quer (the higheſt courts at common law). The court 
of Chancery is not confined to them ; nor are they ob- 
ſerved by the high court of Parliament, the Privy Coun- 
cil, the court of Lord High Steward, or the inferior 
courts. And it is ſaid, that the Exchequer may fit out 
of Term. Mad. 551. 

Of theſe Terms there are four in 2 year, viz, 
Michaelmas Igrm, Hilary Term, Eofter erm, and 
Trinity Term. The times when they re 3 begin 
and end, may be ſeen in the Table of thx Terms and 

1 end of theſe Introductory Obſervations. 


- The two firſt of theſe Terms are called, Fixed Terms, 
as invariably beginning on certain ſixed days in the my 


B) PARTICULAR DAYS IN THE TERMS, 


and the two laſt, Moveab/e Terms, their commencement 
being regulated by Ager Day and Corpur Chrifi Day, 
both of which are moveable feaſts, not falling on any 
certain fixed days, 


Alſo two of the 'Terms, namely, Hilary and Trinity, 
are called able Terme; becauſe in them the Records 
are for the moſt part made up of the Iſſues joined in the 
various cauſes depending, and which are to be tried at 
the aſſizes that reſpeCtively follow theſe Terms. 


There are four particular days in Term y the I, 
Day, the Exception Day, the Retwyn Day, and the Ap- 
prarance Day, called the Lyarto Die l. 


The firſt day in Term, is in law, the ay that is, called 
the Eoin Day, of which an account will be preſent! 
given 4 but the courts do not (it till the Parts Die oof, 
and if that be Sunday, not till the Monday following, 


The Term regularly is eſteemed as one day; and 
therefore if a deeil be ſaid to be inrolled in ſuch a Term; 
it ſhall be intended the firſt day. 80 if a Declaration be 
entitled generally of a Term, it ſhall be deemed a De- 
claration of the firſt day of the Term. | 


But where the day is material, it may be alleged, that 
the thing was done on ſuch a particular day in the 'Term ; 
and it may be pleaded ſpecially according to the fact, or 
evidence thereof given upon the trial, agreeable to the 
maxim, Fictio cedit Veritati. 


B. The particular Days in the Terms, 


[There are four particular days in Term; the pin 
Day, the Exception Day, the Return Day, and the 
Appearance Day, called the arte Die poſe.) 


IN all perſonal actions, the proceſs according to the 
ancient inſtitution was, firſt, for the ſheriff to ſum- 
mon the defendant z which was done either perſonally, 
or the ſummons was left at his houſe ; and the ſheriff 

B 2 returned 


IMNvable Terme, 


Of the partiews 
lar days tu 
Tora, 


Which the / 
day in To m. 


The Term 
dermed as one 
days 


Fxceot it be mi. 
terial to the juſ+ 
tice of the caſe, 


THE ESSOIN DAY. [6 


returned either Summoneri feci, or Nil habet in Balli ud med 
per quod ſummoneri poteſt on this ſummons the party 
either appeared, or ſined, or made default; if he ap- 
peared, the plaintiff proceeded againſt him, and defend- 
ant pleaded. If he ned (that is, ſent his excuſe for 
not appearing), the excuſe was to be ſent on the day the 
writ was returnable ; for if he omitted that day, plain- 


tiff's exception might be entered the next day to his non- 


(B 1.) 


Ius derivation, 


Of the different 
kinds of evi ns, 


| abſent in the Holy Land. 3. Ultra mare, being beyo 


appearance, and he might have an order that the defend- 
ant's Eſonium non reciptatur ; and from this exception, ſo 
taken and entered, the ſecond day, after the return of the 
writ, was called the Day of Exception. The third day 
the ſheriff returned his writs into court, which were de- 
Hivered into the cuſtody of the Cigar Brevium ; and then 
it was that the court was ſeized of the cauſe by the 
poſſeſſion of the writ. The fourth day was called the 
Appeatance Day, or Dies Amoris ; which was the time 

ranted ex gratid for the party to appear. If the party 
Sid not then appear, the plaintiff offered himſelf, and 
the Filazer recorded his appearance, and the return of 
the ſummons by the ſheriff, and defendant was proceeded 
againſt by attachment and diſtreſs infinite, or by capias, 
as the nature of the caſe might warrant, Gilb. C. P. 13. 


Such is the general explanation of the particular days 
abovementioned ; but as it may be too conciſe to convey a 
ſuſſicient idea of their nature and meaning, we will pro- 
cecd to give a more full account thereof. And firlt, of 


(B 1.) The Effoin Day. 


Ein is derived from the French Miner, or exonier, 
to excuſe ; * an allegation of an excuſe from one that 
is ſummoned, for his not appearing and anſwering to the 
action. 


Theſe eſſoins, or excuſes, were allowed by the lau 
to the end that no perſon might be ſurpriſed or pre- 
judiced by his abſence, provided he had juſt cauſe to be 
excuſed by any thing that was not owing to his own 
deſault. Pooth, 14. | 


There were five kinds of eſſoin: 1. De ſervitio Regis, 
being in the king's ſervice. 2. In terram ſunctam, being 


ſea, 
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fea, 4. De mal kei, being ill in bed; and g. De mah 
veniendi, being ſeized with ſudden illneſs or infirmity on 
the way; this laſt was called the common eſſoin. 


Theſe effoins were allowed not only in real, but When allowed, 
in perſonal actions; and all perſons might eſſoin them- 
ſelves except minors, diſſeizors, and a few others. 


The time for making the eſſoin was, as before ob- At what time, 
ſerved, the firſt day; that is, on the return of the writ ; — —— 
but it was ſometimes even allowed on the ſecond or y 


third day, if no exception was entered by the other 
party. 


The made of making, or, as it is termed, cating an 
eſſoin, was in open court, before the juſtices, who ſat 
on that day for the purpoſe of receiving the efloins ; 
they were made by the ſervant of the party eſſoining, | : 
or by a nuntivs or meſſenger, or a perſon called an 
eſſoniator, according as the caſe might be; for particular 


eſſoins were caſt by particular perſons. 


If, at the firſt ſummons, the common eſſoin de male Of the proceed- 
veniendi was caſt, it was the ancient practice for the 
complainant, upon his appearing in court, (provided he 
doubted the truth of the efloin or excuſe,) to demand 
from the eſoniator, or perſon who made it, a lawful 
proof of the eſſoin on the very day; or that he ſhould 
find pledges, or make a ſolemn engagement to bring a 
warrant or proof of the eſſoin; that is, the principal 
ſummoned, at a day appointed. And attachments iſſued 
againſt the eſſoniators tanguam falſarios, if they * 1 Reeve, 116, 
the performance of the engagement they had made for 
their principal. But ſo early as the reign of Henry III. 
we find this practice diſuſed ; and except in particular 
caſes, of barons and other great perſons, who could 
well command a ſecurity, and upon whom the law till 
impoſed the burden of finding pledges, eſſoniators were 1 Reeve, 406, 
not required to give = ſecurity, but merely pledged | 
their faith, to which credit was always given, that they 
would produce their principal at another day, to war- 
rant the eſſoin, and prove it upon his oath. 


In the aboye manner might the tenant or defendant be How often 


eſſoined three times ſucceſſively; and if he did not come eſſoin 
at the third day, nor ſend an eſſoin, the court awarded 1 Reeve, 11g, 
B 3 that 
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that he ſhould appear on another dey, in perſon, or 
a ſufficient attorney (or alir, ns he was then called 
who would be received ad /verandum vel perdendum in h 
What dene en place. If the ny ſummoned, appeared on the fourth 
oppearance, uy after three eſſolns, and avowed them all, he was re- 
ulred to prove the truth of them by his own oath and 
at of another, and on the ſame day was to anſwer the 
Conſequence of action z and if he did not appear on the fourth day, nor 
not appearing, — his attorney, his land was taken into the king's 
8 


The law of The law reſpecting eſſoins, of the time of caſting 
effviue intricate. them, and by whom, and in what order, for there was 
a particular erder alſo in which they were to be caſt, was 
very intricatez and in former times, when the parties 
were anxious to take every advantage of the practice, 
; was much ſtudied and attended to. 


Delay great, Great and grievous was the delay occaſioned by this 
| 1 6 TY practice. In one inſtance, indeed, it was carried to an 
almoſt infinite length; which was, where there was an 
1 eſſoining mul et viciſſim, or, as it was called, a fourcher 
by ein: thus, when a præcipe was brought againſt two 
or more tenants, and after each had had one eſſoin, which 
«| was by law due to them, they further delayed the de- 
'F mandant by alternately ſucceſſive eſſoins. As for in- 
oft 3 Reeve, 122. ſtance, a præcipe is brought againſt A and B; A is 
14 eſſoined, and B appears, and hath idem dier given him, 
that is, ſome future day for his appearance; at which 
1 2 Iaft, 250. day A appears, and B is eſſoined, and A hath idem dies 
| given him; ſo far was uſual ; but then at the laſt men- 
wa | tioned day given, A is eſſoined again, and B appears, 
| and fo on alternately ; this was called fourcher ; that is, 
to divide, becauſe they divided themſelves in delay of the 
demandant by eſſoins and appearances interchangeably. 
This cuſtom was carried to ſuch exceſs, that in the reign 
of Edw. I. the legiſlature thought proper to interpole, 
and put a ſtop to it, by enacting, by the 3d Edw. I. c. 1. 
and 6 Edw. I. c. 10. that ſuch tenant ſhall no more 
fourch, but have only one eſſoin. | 


Pravice of As this practice of eſſoining (than which there could 
effoiningex= not perhaps be a greater grievance in judicial proceed- 
m— ings) is nearly exploded, and the law thereon become 
almoſt obſolete; it might be thought uſeleſs to ſay more 
upon the ſubject: the above being ſufficient both 1 
exp 


N 
1 
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explain the nature and meaning of thoſe days in the 
Terme, called &foin Duys, of which frequent mention 
is hereafter made, and to ſhew, in this Inſtance, (as may 
be found in man — the great ſuperiority and be- 
rality of the modern practice, when compared with the 
ancient. . 


But, although the practice of ce is nearly, yet In what caſte 
it is not w yy diſuſed. In rea/ ations, eflbins may Sela may be 
c 


{till be caſt, w now yn 


h are entered in the office of the Cr tow. 
of the Eſſoins, where alſo the demandant, or plaintiff, 
may enter a ne recipiatur, if the eſſoin be not made in 
time. 80 in actions againſt peers and members of par- 
liament, where the proceſs is by ſummons and diftre/t, 

the defendant may till caſt an efloin z but the court will 
watch over the proceeding with a ſtrict eye, and be glad 

to uſe any means to prevent ſuch a delay. Anſon v. Tef- 
ferſon, 2 Wil. 164. Rooke v. the Earl of Leiegfler. 

2 D. & E. 16, 


But it is now ſettled, that there can be no eſſoin in a In what not, 
perſonal acti Argent v. the Dean and Chapter of St. 
Paul's. K. 23 G. 


is a corporation entitled to an eſſoin. . 


ere an eſſoin is caſt, the parties ſhould adjourn it Of proceedings 
a particulas day; but if that be not done, nor any 70" elloing end 
motion made to quaſh the eſſoin, the plaintiff may ſtill — 12... 
liver declaration on the firſt day of the following 
„ but not before, nor will defendant be intitled to 
an imparlance. For the defendant is never intitled to 
an imparlance where the plaintiff is prevented from de- 
claring before the Efloin Day, by an eſſoin caſt. Roobe 


v. the Earl of Leicefler. 2 B. & E. 16. 


It is obſervable, that 7 to the old practice, The modern 
ſome one of the judges of the reſpective courts, do ſtill profice of 
continue to go down to Weſtminſter on the Eſſoin Day ecurts on the 
of each Term, in order to open the courts, and to take Eſlein Day, 
eſſoins, ſhould any be offered ; though they do not fit 


for diſpatch of buſineſs till the Qyarto Die poſt. 


For the reſpective Eſſoin Da ing the reſpective The different 
Terms, ſee the Table of La br ys _ 
annexed, ww But there are alſo other Efſoin Days in the 
B 4 Terms, 


' THE DAY OF EXCEPTION, [VB 


Terms, as many as there are return days. But by the 
Eſſoin Day, generally ſpeaking, is to be underſtood, the 
"firſt Efoin Day in each Term. 


Tln day firſt The Eſſdin Day is, in /awv, the firſt day of Term, the 
* _ Die poſt being merely a day of grace. Walter's 
"oh caſe. 1 Bul. 35. 


When judg» Judgments relate, therefore, to the Eſſoin Day, Ib, | 
m_ ——__ But that is, if the proceedings were by original; if by 
| _ bill, to the Quarto Die fot. | 


A judgment of Hilary Term had precedence to a 
ſtatute acknowledged between the Eſſoin Day and the 
Sranferd v. Cooper. Cro. Car. 102. 


wh Die peſt. 

ut if the Eſſoin Day happen to be Sunday, the judg- 
ment can only relate to the firſt judicial day. Davis v. 
Salter. Sal. 627. | 


— 


A writ well fed A writ pleaded as ſued out on a day, between the 
Dees _Bffoin = and Quarto Die poſt, held good on demurrer ; 
Da polt for though the court do not in fact fit till the Duarte 

Die paſt, yet in law the Eſſoin Day is conſidered as the 


frſt day in Term. Belt v. Broadbent. 3 D. & E. 184. 


(B 2.) (B 2.) The Day of Exception. 


Of this day, ſufficient explanation has been already 
given. It being nothing more than the day next after 
the Eſſoin Day, when the demandant or plaintiff might 
enter his Exception, and obtain an order called a Ne Re- 
c piatur, that the tenant's or defendant's effoin or ex- 
cuſe ſhould not be received, in caſe ſuch eſſoin had not 
been put in, in due time, on the Eſſoin Day. I 


Of the Day of 
Excep.ioos. 


Of the Ne Re» This ne recipiatur may till be entered at the Clerk of 
pietur, the Eſſoins, in all real and other actions, in which eſſoins 
are allowed. 


(B 3.) ch z.) The Day of the _—_— Writs, or, Retorna Brevinm 

| LAY 
Row 4 It has been before obſerved, that writs were return- 
sees tome. able at certain ſtated days in different ſeaſons of the year : 
' but it docs not appear, that there was any preciſe rule 


requiring a writ to be returuable at any one of theſe 
ſtated 


13. THE RETURN DAYS, 


ſtated days in preference to another. There ſeems, 
however, to have been ſome difference in the earl 
times of our law, between the length of time allow 
to perſons ſummoned, to appear in. In a law of one of 
our Saxon kings (Ethered), it is directed, that if the 

rty dwelt one county off, he ſhould have one week 

two counties, two weeks z and ſo for every county a 
week. The ſame is laid down by a law of Henry I. with 
a reſtriction not to go beyond the fourth week, pw 
fuerit in Anglid ; but if the party was beyond ſea, he 
might have fix weeks. There is no intimation, either in 
Glanville or Bracton, of any ſuch rule prevailing in their 
times. It is probable, that the returns in the time of the 
latter might nearly correſpond with the ſcheme laid down 
by the ſtat. of Dies Communes in Banco, which paſſed in 
the 51ſt year of Henry III. But this act does not give 
us entire ſatisfaction on that head; for being only a di- 
rection to the juſtices in Banco how to fix the returns of 
proceſs which they iſſued, in conſequence of the return 
of ſome other writ ; we are ſtill uninformed as to the 
rule that governed in the return that was to be affixed to 
original writs. "Theſe we know might be obtained in the 
office of the Chancery any day in the year. Whether 
they were made returnable at the pleaſure of the clerks 
who penned them, or, as is more probable, at the option 
of the purchaſor; or whether a certain rule ſubſiſted in 
the Chancery-office on this head, we are not able to 
collect. When the original, however, was once returned 
in Banco, the rule for making the return of proceſs upon 
it, and proceſs upon that proceſs, was preſcribed by the 
ſtat. of Dies Communes in — 


The ancient mode therefore, of regulating the preciſe 
returns of original writs, is hidden in obſcurity z and the 
aſſertion to be found in many books, and, among others, 
in Black, Comm. vol. 3. p. 277. that the returns of 
original writs “ were certainly ſettled as early as the ſtat. 
" $1 H. 3. ſt. 2.“ meaning the ſtatute of Dies Communes 
in Banco, is erroneous z ſince that ſtatute has nothing to 
do with the return of the original writ, but only ſettles the 

turns of the future proceſs, founded upon ſuch original 
writ after the original writ itſelf had been returned, 


Since the ſtatute of Diet Commune in Banco, other 
ſtatutes have been made relating to the returns of the 
reſpective Terms, particularly the ſtatutes of 16 Car. 8 

C, 


—_ — 


_ 
— 
_ 


1 Reeve, x6, 


Of the flat, of 
Dies Communes 
in Banco, 


The uncertalaty 
of the ancient 
practice, 


Returns 
lated by ſubſe 
quent Rlatuien, 


Obſervations 
upon the Re- 
turns, 44 NOW 
ſetiled. 


Diet in Banco, 
what 


Generel Re. 
turnt, what, 


Particular Re- 
tink 


When, and how 
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Term, are on the morrow of All Souls, on the morrow 


_ return day, aud proceſs, by bill, & c. be returnable there- 


THE RETURN DAYS. 


c. G. and 24 G. 2. c. 48. regulating the returns of Mi- 
chaelmas Term, and 12 Hf. 8. c. 21. regulating the re- 
turns of Trinity Term. 


As it is intended to treat hereafter more at large of 
the teſte and return of writs, it may be ſufficient at pre- 
ſent, to add a few general obſervations on the ſubjecꝭ. 


In every Term, then, there are ſtated days, called days 
in bank, Dies in Banco, upon ſome of which, all original 
writs mult be made returnable z they are therefore called 
the General Returns of that Term. They are at the 
diſtance of about a week from each other, and have re- 4 
ference to ſome Saint-day or feſtival, near which they MM 
fall. Theſe returns are frequently inſerted in the alma- 
nacks, and may be ſeen in the table hereto. ſubjoined. 
But it is to be obſerved, that only original writs, and 
ſuch other writs as are grounded upon them, are to be 
made returnable. on theſe general return days z and as, in 4 
many caſes, it is now uſual not to ſue by original, but bß 
bill or attachment of privilege, as will be . ſhewn, 
there are other return days, called particular return 
days, on which all other writs, — originals, or thoſe 
founded upon them, may be returned, - 


Theſe particular returns may be made on any day in 
the Term, except Sundays, and a few other days, called 
Dies non Juridici (for which ſee poſt C); they expreſs 
the particular day in the proceſs, and bear reference to 
the general return day immediately preceding, and are 
ſaid, therefore, to be made returnable on a day certain. 


As for inſtance, The general returns of Michaelmas 


of Saint Martin, and ſo on. Now, if the plaintiff ſue 
hy original writ out of Chancery, or by any writ grounded 
thereon, ſuch writ muſt be made returnable on the - 
morrow of All Sault, or one of theſe general return days, 
2greeable to the time when it was ſued out. But if he 
ſue by bill, or attachment of privilege, he muſt make it 
returnable on ſome particular day, or day certain ; as on 
Monday, or Tueſday, or Wedneſday, next after the mor- 
row of All Souls, or after the morrow of Saint Martin, 
or the like, as the caſe may be. 


Indeed, a general return day may be made a particular 


Bz.] 
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on 4 as thus: „ On Tue/day, the morrow of All Souls,” 
(by mentioning the day of the week,) which may ſome» 
times be expedient to gain time. 


This rule of making writ and proceſs returnable, ac- 
t 


cording to the nature 


ereof, upon general or particular 


return days, muſt be ſtrictly attended to in both courts, 
The writs which muſt be made returnable on a general 


return m 
In B. R. 


All writs of capiat, aliar, 
and pluries, grounded upon 
original; out of Chancery, and 

all writs ſubſequent thereto, to 
the outlawry. Writs of /cire 
faciar quare exteutionem non, et 


In C. B. | 
All writs of cap/as, and other 
writs iſſuing out of this court, 
grounded on original writs out 
of Chancery. For which rea- 
ſon, the writs in this court are, 
for the moſt part, returnable on 


ad audiendum errors, upon writs general returns. Their com- 


of error out of the Common 
Pleas, or other inferior courts; 
writs of capiar ad fati;facien- 
dum, fieri faciar, and other ju» 
dicial writs, after judgment 
affirmed, Writs De — 
babend, Capias in Withernam, 


and all other writs and pro- 61// 


mon 28 by capiaz ad re- 
ſpond, being foundeg on an 
original writ out of Chancery, 
as will be (hewn hereafter, But 
it is orberawi/e in proceedings 
by, or againit, the officers of 
the court, as by attachment of 


ceſs grounded upon any re- 
cordari facias lequelam, audita 
guerela, accedas ad curiam, ca- 
ias fi laicur, and every other 
judicial writ out of Chancery. 


N. B. In the King's Bench, whenever a writ is made ä 83 
returnable on a general return day, it ſhould alſo be with oel be wheres 
an * ubicungque,” as it is called z that is, inſtead of mak- ſow, A. 
ing it returnable on that day at 41 it ſhould ſay, 

t qwhereſoever tue ſhall then be in England ;” as © on the 
c morrow of All Souls, whereſoever, &c.” For that 
court is removeable with the king at his pleaſure. LA 

pendix A.] But in the Common Pleas it is otherwiſe, 
and the writ is made returnable before the king's juſtices 
ot Wyftminfler, that court being fixed by Magna Charta, 
and not removeable without previous notice 2 agree - 


able to 2 Edw. 3. c. 11. (Appendix A.] 


In all original writs, there ſhould be fiſteen days at Invriginal writs, 


leaſt between the 70% and return. 189 — 
Formerly 


LA pd A.] 
* a 


12 
Except is certain 
caſes, 


What writs re- | 


turnable on par- 
ticular returns or 
45. cet in. 


May be returns 
able on general 
Fun 46%, If 
Avt Bundey, 


(8 4) 


Of the Appears 
as Day, 


PAY OF APPEARANCKR [4 


Formerly it was neceffary that there ſhould be 15 days 
between the teſte and return of all writs in the cour/e of 
the cauſe, even of the writs in execution, if the action 
had been commenced by original. But as that occaſioned 
great delay, it was enacted by 13 Car. 2. ſt. 2. c. 2. $6. 
that in all actions of delt, and all other perſena actions, 
and alſo in all efments, after any ſue therein joined, 
or any judgment obtained, in cither of the courts, there 
need not be 15 days between the teſte and return of any 
writ of venire facias, hab. corp. jurat ; or, diftring. jurat, 
H. fa. or, ca. ſa. Nor ſhall the want thereof be aſſigned 
for error. But this ſtatute docs not extend to any ca. /a. 
whereon a writ of exigent after judgment is to be 
awarded, nor to any ca. ſa. againſt defendant in order 
to make bail liable, 


The writs which muſt be made returnable, on a par- 
ticular return day, or a day certain in 'Term, are, 


In B. R. In C. B. 

All bills of Middleſex, lati- All writs of attachrrent, and 
tats, alias capias, pluries ca- writs ſubſequent thereto, and 
pias, and all other writs, when writs grounded on %, filed 
the original proceeding was by againſt attornies, and ſuch of- 
Gill; allo habeas corpus ſuper ficers of the court, as are en- 
cepi corpus; hah, corp.” ad titled to the privilege of the 
faciend. et recipiend, and all court z as alſo againſt members 
other proceedings thereupon, of the houſe of commons, and 
both before and after judyg- writs of habeas corpora, and 
ment. | the proceedings thereon, 


Theſe partientor returns may be made, as before oh- 


ſerved, even on the efloin days, or general returns, by 

cifying the particntar day of the week, and fo muking 
the return on a day c , But If the effoin happens 
on a Sunday, the writ muſt be returnable on Afonday 


next alter, & e. 


Of the Day of Appearance, or Lyarto Die pr, ſuf. 
ficient has been ſaid above for the preſent, (See ante I.) 
It is a day of fayour or indulgence granted to the de- 


| ſendant to appear in, even four days after he has been 


ſummoned ſo to do, and one day after the writ has been 
returned by the ſheriff, and the court have therefore got 
poſſeſſion of the cauſe, This practice ſeems to have 


originated from the feudal law, which always allowed 
three 
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three diſtin& days of citation before the defendant was 
adjudged contumacious for not appearing. The proceed- 
ings, in caſe of defendant's appearance, or. of his de- 
fault, will be ſhewn in the body of the work. 


C. Of ſuch Days as are not juridical, or, Dizs C. 
| NON JURIDICI, 


THERE are certain days in the Terms, called Dies 
non Juridici, on which care mult be taken that no writ 
be made returnable. Such is the Feaſt of the Purification Purifiention, 
in Hilary Term, Aſcenſon Day in Falter Term, and the Aſcenſion Day, 
Feaſt of St. John the Baptiſt, if it happen in Trinity $t. John Bapti@, 
Term (unleſs it be the firſt day of that Term, namely, 
the Friday after 'Trinity Sunday, for then it is made Dies 


Furidicus, by ſtat. 32 H. 8. c. 21). 


Writs returnable on any of thoſe days would be void. Write If returns 
So that if a writ be returnable on a Dies non Furidicts, able thereong 
on which it cannot legally be executed, it ſhall not þe = . 
executed the next day, Cut is void and if it be executed, 
and a writ of error brought on the proceedings, they 
ſhall be ſet aſide, Harvey v. Bread, 6 Mod. 148. 196. 


Sunday is Die non Juridicuft. Davy v. Salter, 6 Mod. Sunday, 
152. 4 


The award of any judicial proceſs _ a Sunday Is What way or 
vold, Sir W. Jon. 156, 80 the entry of any Judgment a__ be done 
upon record, Ib, 80 If Judgment be given upon « Hun- on Wunday, 
day in an Inferior court, Page v. Fawer, Cre. ily, 229% 


go the return of a writ by the ſherlff, Harvyy v. 
Iiroad, 6 Mod, 148. 196. 


And the courts will take notice of this miſtake, though Mew the cours 
it does not appear upon the record, but they aro only — dolle they 
told of It, ore femur, Ib, " 


For the almanack is part of the law of the land, And end to 
6 Mod, 41. And the court muſt take judicial notice of e mek 
the commencement and return days of all Terms. Davy 
v. Salter, 6 Mod, 250. 
By 


"Y pts von juRIDtct. e 


No proceſi . Dy the tat. 29 Car. 2. c. 4. if any perſon ſerve, or 

"8 on bits gxecute proceſs, warrant, order, judgment, or dectec 
on a Sutday, (except for treaſon, felony, or breach of 
the peace,) it (hall be void to all intents, as if done with« 
out proceſs of warratit, 


Noe aneh made, For an arreſt therefore on a Sunday, falſe Impriſon« 
ment lies, IWilfon v. Tieber, Ball 79. 


But the perſon arreſted muſt refort to his ation, for 
the court will not, on motion, diſcharge him. Ib, 
Wilſon v. Guttery, 5 Mod. 9g. | 


What might be Before the (tat. 29 Car, 2. all ein acts upon 4 
— before the ar yh were lawful, though not /e ones 4 as an 
| arreſt by an officer upon proceſs. Machally's caſe, Co. 


66, 2 Cro, 190. it v. Weblay. 2 Bul, 74. 


But Q. taking a perſon in execution, Godb. 280, 
Wait't caſe. A perſon may now be taken in execution 
on any day but Sunday, 


What erimlnal By the above ſtat, 29 Car. 2. execution of proceſs, 
procendings al» warrant, &c, in caſes of treaſon, felony, or breach of 
the peace, is allowed, 


Precution of Within this exception, execution of a warrant of a 

Jultice's warrant, juſtice of peace for good behaviour, is lawful, Fehn/on 
v. Coltſon, T. Ray. 250. But before the ſtatute, it was 
held otherwiſe. Prinſor's caſe. Cro, Car. 602. 


Aretakingonan If a defendant, arreſted on a — eſcapes, he 
elcope, _ may be retaken upon the Sunday, for that is not an 
execution of proceſs, but a continuange of the former. 
impriſonment. Jacob v. Dallow. 6 Mod. 231. 


Bail feining But not if the eſcape be voluntary. Bar. 373. 


Eſcape warrant 30 a perſon may be taken upon an eſcape warrant on 
* that day. Parker v. Sir W. Moore. 6 Mod. gs. 


An arreſtonthe A perſon may be arreſted on Sunday on the Lord 
nene Chancellor's warrant, on an order. of commitment, for 
contempt, for he is conſidered as in cuſtody from the 
time of making the order; and the warrant is directed 
to the gaoler, and is in the nature of an eſcape warranty, 
2 Atk, 55. cx parte Whitchurch, 8 

| n 


D.] DIES NON JURIDICT. 
On that day a perſon may ſurrender voluntarily. Ib, 


Proceſs on an indictment and attachment for « cor 
tempt, may be ſerved, Ib. | 


A man may be taken on an attachment for non-per= 
formance of an award, Ib, | 


A proclamation upon ſummons may be made, accords 
Ing to the ſtatute 31 Ells. g. Anon 5 Mod, 449. 


A eltation out of the Spiritual Court may be publiſhed 
at the door of the church, oy to the uſage of the 
court, though it cannot be ſerved upon the perſon, 
gemb. 5 Mod. 450. Alanſon v. HBrubbank, Carth. $04. 


go Hue and Cry may be made upon a Sunday, Wai? 
eaſe. Godb. 280, ; 


And if the Hundred refuſe to make it, they ſhall be 
puniſhed for the neglect. Ib. 


On the 29th May, Reſtoration Day, buſineſs | not 
uſually done, and only one Judge, in general, attends z 
but buſineſs may be done on that day, and in Kaſt, 7 G. 3, 
it being the /a/f common paper day, the one judge went 
through the paper, otherwiſe the parties could not have 
had their judgments within that term. 4 Bur. 2089. 


D. The PraQice of proſecuting and defending 
Suits by Attorney, 


FORMERLY, actions were proſecuted and defended 
by the plaintiff and defendant in perſon; they themſelves 
appeared in court to make and plead to the charge, or de- 
mand, which was the object of the ſuit; nor was it al- 
lowable (except in particular caſes) to appoint an attor- 
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ney. e modern practice is quite otherwiſe ; the ap- 


pointment of attornies is now generally allowed; actions 
are, for the moſt part, conducted by them on behalf of 


the parties; and it would be looked upon as extremely 
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ſingular for any perſon (not being an attorney,) to 
proſecute, or defend his own ſuit; though any one is 
ſtill at liberty ſo to do, there being no law, however 


cuſtom may be, to the contrary, 


Such a total difference between the modern and an- 
cient practice, may at firſt appear not a little remarkable; 
it may therefore be. deemed neither uſeleſs nor unſatiſ- 
factory, briefly to explain the origin and reaſon of the 
PR prevailing practice of appointing attornies z 

ow they were, and ſtill ought to be, appointed; and 
what is now neceſſary for them to do as evidence of ſuch 
their appointment, which will lead to the conſideration 
of the memorandum or minute of the warrant of at- 
torney directed to be filed by the late ſtatute of 25 G. 3. 
c. 80. . 


(D 1.) The Origin of the prevailing Prafice of proſecuting and 
defending by Attorney. | 


By the policy of the common law, ſays Lord Coke, 
that ſuits might not increaſe and multiply, cum /ites 
potius reflringende ſunt quam laxande, both plaintiff and 
defendant, or demandant and tenant, in all actions, 
whether real, perſonal, or mixed, appeared in Perſons as 
well in courts of record, as not of record, by reaſon 
whereof, he adds, there were but few ſuitt. 1 Inſt, 128. 
2 Inſt. 249. 


But the king, by his prerogative, might have autho- 
rized either party to appoint an attorney, which was 
done by a certain ſpecial warrant, called a dedimus 
teflatem de attornato faciends ; and if the judges refuſed 
to admit ſuch perſon, by his attorney, the writ de attor- 
nato recipiendo was ſued out to compel them ſo to do. 
F. N. B. 59. 367. 


In particular caſes, alſo, the juſtices might ſuffer a 
deputy, or agent, to proſecute or defend the ſuit for the 
parties concerned ; but this deputy was not called attor- 


natus, or an attorney; but a reſperfalis. The /atter dif- 
fered from the former, both in the mode of appointment, 
and in the extent of authority. The attornatus, or attor- 
ney, was appointed by virtue of the king's warrant or 

| writ z 
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writ; and that, inſtantly upon, or (if for the plaintiff) 
even before, the commencement of the ſuit. The re- 


17 


ſponſalis was appointed by the juſtices in open court, not 


until the ſuit was commenced, and the party had ap- 
ared, for it was neceſſary that the perion appointing 

fach reſponſalis, ſhould be preſent, and make the appoint- 

ment before the juſtices in open court. 1 Reeve, 169. 


Again, the attornatus, or attorney, might be appointed 
with a general authority to act for the party in other 
ſuits and matters; but the . was confined to the 
particular cauſe then pending. It is clear, therefore, that 
the attornatus and re/pon/alis were very diſtin in their 
natures ; although it is too common an error to confound 


them, and to make them ſynonimous, 


Lord Coke, however, endeavours to guard his reader 
againſt this miſtake, It appears, ſays he, in Glanville's 
time, that the juſtices admitted the parties per reſpanſalem 
laco ſus ad lucrandum vel perdendum, verum oportet eum eſſe 
PRASENTEM in curia qui reſponſalem ita in loco ſus port. 
Et nota DIFFERENTIAM inter reſponſalem & attornatum. 
2 Inſt. 249. 1 Inſt. 128, 


In proceſs of time, the rigour of the common law, 
with reſpect to the perſonal appearance of the parties to 
a ſuit, gradually abated ; and ſo early as the 13 Edw. I. 
an act paſſed, authorizing perſons, in certain caſes, to 
appoint attornies z which act has, for the moſt part, 
been looked upon as the foundation of the prevailing 
practice of ſuing and defending by attorney, and as 
giving every perſon a liberty of appearing, and appoint- 
ing an attorney, Gilb. C. B. p. 33. 2 luſt, 378. 
2 Reeve, 169. 


But this was clearly not the caſe ; ſince by ſubſe- 
quent ſtatutes, 7 R. 2. c. 14. & 15 H. 6. c. 7. this 
privilege was ſurther extended to other perſons men- 
tioned therein; and it was not until even the 29 Elis. 
c. g. that the liberty of appearing by attorney was ex- 
tended to deſendants in penal ſuits, 


It ſeems clear, however, that from about that period, 
namely, the 13 Kiw. 1. it became the practice to pro- 
ſecute and defend ſuits by attorney z that is to ſay, by a 
deputy or agent; an 9 ſtrictly defined, meaning 

; only 
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only a perſon ſet in the place of another 3 accord 
rol com of the warrant is“ Talis loco pop 
talem vm ye the — — the 
appointing of attornies, with a power Free 
ſpenſalis — of no further uſe. | 


The con ſe- The natural conſequence of this introduction 
— of tte'r of attornies was, their rapid nnd > with a 


multiplication of ſuits. 


When the ſtatutes, ſays Lord Coke, gave way to 
appear by attorney, it is not credible how, with attor- 
nies and their multiplication, ſuits in law, for the moſt 
part unneceſſary, and for trifling cauſes (when the par- 
ties themſelves might fit quiet at home) increaſed and 
multiplied. So dangerous, and ſuch ill ſucceſs have ever 
had the breach · of the maxims and ancient rules of the 


common law. 2 Inſt. 249. 


So t, indeed, were the inconveniences found to 
reſult from this rapid increaſe of attornies, that the le- 
giſlature, at different times, hath interfered z and, by 
an act of parliament paſſed in the 33 H. 6: we find their 
number in Norfolk, Suffolk, and Norwich, actually 
limited, to ſix in Norfolk, ſix in Suffolk, and two in 


Norwich. 


Who we % At preſent, however, the number of attornies is un- 
2 an at” limited z and any perſon — appoint an attorney to pro- 
*  . ſecute or defend a ſuit for him, except ſuch perſons as, 
by reaſon of yy coverture, gr the like, are not 

ſuppoſed to have ſufficient legal diſcretion to make ſuch 


an appointment. 
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This evidently ſhews, that formerly there was a re- 
lar formal method of appointing an attorney, and 
which, indeed, ought till to be obſerved, 


Which leads to the conſideration of 


— — — 
— —— gy — — — — * 
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(D.) (D 8.) The Warrant of Attorney to profecute and d. 


When the legiſlature allowed any perſon, at his diſ- 
&retion, to proſecute, or appear and plead, by attorney, 
' nothing remained, when an ation was about to be 

** | < | brought, 


D.) THE WARRANT OF ATTORNEY. 


W brought, or defended by any one, than the appointing 


of an attorney for the conducting thereof; which ap- 
pointment was made by a certain written warrant, au- 
thorizing ſuch a perſon, as an attorney, to proſecute or 


defend the ſaid ſuit, for, and on the behalf of ſuch plain- ef 


tiff or defendant. 


This warrant unqueſtionably anſwered many good 

urpoſes :—To the court, it was evidence of the autho- 
rity of the attorney employed ;—to the attorney, it was 
a voucher of his appointment, and of itſelf a retainer 
by his client z—to the ſubject, in general, it was a be- 
neficial check to the bringing or carrying on of ſuits in 
perſons names without their privity or conſent, 


That the legiſlature was aware of the uſe and import- 
ance of theſe warrants, clearly appears by a ſtatute ſo 
early as the 18 Hen. 6. c. 9. where every attorney was 
ſubjected to the penalty of 407. who had not his warrant 
entered of record in all ſuits wherein proceſs of out/arvry 
was awardable, the ſame term in which the exigent was 
awarded, | 


By various other ſtatutes, from time to time paſſed, 


As 32 H. 8. C. 30. ſ. 2.—18 Fliz. C. 14.— und 4 Ann. 
e. 16. particular times were appointed for the filing of 


theſe warrants, and penalties inflited in default thereof, 


By the laſt of the above ſtatutes, the plaintifF's attor- 
ney ſhould file his warrant the ſame 'Term in which he 
declares, and the defendant's attorney the ſame Term in 
which he appears z and for neglecting ſo to do, the at- 
torney is liable to the forfeiture of 10% 


But, although ſuch neglect ſubjects the attorney to a 
penalty, yet, wich reſpect to the validity of the pro- 
ceedings, it is ſuſſivient, if the warrant be filed any time 
pendente lite, (i: e.) before final judgment. Dyke v. Stveet« 
ng, 1 Wil, 161. Or, even after judgment, and error 
brought. Vincent v. Hodur do, 2 Keb. 199. 


But by the ſtatute of Jcofails, 18 Fliz, c. 14. the 
want of u warrant is aided after verdict though, in caſe 
of 2 by default, it ſeems (till neceſſary, 4 Anu. 
Ce 10. „ „e 0 8 
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THE WARRANT, OF ATTORNEY. IS. 


The practice, however, not only of filing, but even 
of taking theſe warrants of attorney, is at this day, for 


the molt part, diſuſed. 


A mere parol retainer is deemed ſufficient. But per- 
haps it might be better, and ſafer, if the old prac- 
tice in this reſpect were more ſtrictly attended to, 
and greater caution uſed by attornies in procuring a pro- 
per authority before they proceed; for, even if a forged 

wer of attorney be impoſed upon them, they are re- 
foonſible for any thing they may do under it, however 
innocently, 


In the caſe of Rehn and Eaton, 1 D. & E. 59. the 
fact was, that one Davis, having procured a forged 
wer of attorney, went to Hodgſon, and commiſſiqned 
im to bring an action in C. B. againſt Eaton, at the ſuit 
of Robſon. He did fo, perfectly innocent of the fraud; 
and defendant, the action __ in plaintiff's name, and 
ſeeing upon the record that William Hodgſon was the 
attorney put in by plaintiff, paid the money into court, 
which Hodgſon took out, and paid it over to Davis, 
who had not been heard of ſince; after which, this 
action was brought by the —.— himſelf for the 
original debt due. Per Lord Mansfield. There can be 
no doubt upon this caſe. The attorney, who truſted to 
the warrant of attorney, is liable; and Davis, who 
committed the forgery, is liable to him. Judgment for 
plaintiff, 


This ſhew3, alſo, the neceſſity of caution on the part 
of the defendant himſelf z- and that it is always adviſe» 
able to be ſatisfied, that the action is, in fact, brought 
at the inſtance of the real plaintiff; for, ſuppoſe the 
attorney, in the above caſe, had not been a reſponſible 

— Eaton, the deſendant, muſt have ſubmitted to the 

bs 


But although no regular warrants may be, at this day, 
either taken or filed of record by attornies, (though 
ſtrictly ſpeaking, by the laws ſtill in force they ought to 
be,) yet, by a late ſtatute, ſubjecting every ſuch war- 
rant to a ſtamp duty, attornies are now 2 to file 
a memorandum or minute of ſuch warrant of attorney, 
at the particular times, and in the manner mentioned 

. | | 7 therein; 
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therein; as will be more fully explained in the treat- 
ing of the 


D 3.) Memorandum, or Minute of the Warrant, to proſecute or (D z.) 
defend. 


By the 25 G. 3. e. 80. ſ. 1. every warrant given to any 25 0. 3. c. fo. 
attorney to commence, carry on, or defend any ſuit where Every wrong 
the cauſe of action ſhall be above 408. ſhall be charged — 1 
with a ſtamp duty of 28. 6d. 


And in order (as the act 2 it) to make ſuitable Every attorney 
proviſions for the payment of this duty, it is, by ſect. 13. Proſecuting — 
enacted, That no attorney ſhall ſue out any writ or pro- t gene fh 
ceſs, or commence or proſecute, or ſhall defend any g. pet warrant 
ſuit, or appear for any defendant in any action, (for, or 

in expectation of any gain, fee, or reward,) by virtue 

of any warrant or authority whatſoever, whether verbal 

or written, unleſs ſuch: attorney ſhall have delivered a 

memorandum, or nina, Þ the proper officer, or his 

deputy thereby appointed to receive the ſame, duly 

ſtamped with a 28. 6d. ſtamp, of ſuch warrant or au- 

thority containing the names of the reſpeCtive parties to 

the ſuit, the court in which the ſame ſhall be com- 

menced, and alſo the name of the attorney or agent 
immediately retained to proſecute, carry on, or defend 
the ſame (agreeable to the form therein, and hereinafter 
preſcribed), which memorandum is to be entergd, or filed 
of record, as hereinafter mentioned, 


By ſee. 15. the proper officery, to whom the attornies to the offices 
are to deliver theſe ſtamped memorandums, and by whom — 
they are to be duly filed, are on the part of the plaintiffs 4-4 ts »pply la 
attorney, the clerk, or perſon who ſigns the writ, or firſt he proecwing 
proceſs, and qu the part of the defendant's attorney, the . 0 
clerk, or officer who files the bail, or enters the appear» 

ance for defendant z and if bail be put in before à judge, 

then the memorandum is to be delivered to the judge's 


clerk beſpre whom ſuch bail is put in, 


(8. 21) If plaintiff file common bail, or enter au No foch mewo- 
appearance for defendant according to the ſtatute, he hm on ap» 


may do ſo without entering, or filing of record, any sda dsa 
memgrandum or minute for the defendant. log to Hlatute · 


C 3 But 
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Except further - But no —_—_ ſhall, after ſuch appearance entered; 

— — dalend- according to the ſtatute, carry on any further proceed- 

ant. ings for ſuch defendant, until the memorandum, or mi- 
nute of the warrant, duly ſtamped, be delivered to the 
proper officer. 8. 22. | 


If « new defend» 8. 24. If a new defendant, by any rule or order of 
ant adde, no the court, be added to a ſuit after the action be com- 
— menced, no new memorandum or minute is neceſſary 


upon the ſuing out of proceſs againſt ſuch defendant, 


M. worin 8. 19. If any defendant, before appearance, ſhall 

dee wher® confeſs any ation, or ſuffer judgment by default, a 

Lak. %. memorandum or minute of ſuch cegyovie or warrant 
of attorney, muſt be delivered to "the proper officer, 
previous to entering up judgment, 

Want thereof 8. 17. Any omiſſion, or defect in the entering, or 

— — filing of the memorandum or minute, does not vitiate 
the proceedings. 


But attornies 8. 16. But the attorney, 2 conforming to the act 
et gl, is ſubject to a penalty of 51. 'F | 


Officers not fl. $, x5, And if the reſpective clerks, or officers, who 
— tonteſt receive the memorandums or minutes, do not purſue the 
directions in the ſtatute, they are liable to a penalty of gol. 


This duty notto 8. 20. None of theſe duties to be charged by the 
—— dy attorney to his client; nor inſerted, under any pretence, 


in the attorney's bill. 


Bot agents ß 8. 21. But agents ma charge them to the attornies 
-— + ws ® who immediately — | 


It is, by this ſame act, 25 G. 3. c. 80., 


Attoriestotake That attornies are compelled to take out a certificate 
1 every year, to enable them to act as ſuch attorney; or, 
yy in default thereof, are liable to a penalty of 50}. which, 
if they live in London, Weſtminſter, within the bills, 
or in Edinburgh, is ſubje to a ſtamp duty of 5 l.—if 

they live elſewhere, to 31. N . 


4 


Vorm of the 6+ The form of the memorandum, or minute to ſue or 
minute, defend, to be entered in the reſpective courts, or * 
2 "+a 01 


3 


D.] 


be). 


MEMORANDUM OF WARRANT, &c. 
of record, as preſcribed in the ſchedule to the above 


act, is as follows: FOR 
In the court of (inſert the name of the For plaintiff, 
court in which the dings are to be carried on) in 


England (or Scotland, or Wales, &c. as the caſe may 


Middleſex to wit. A. B. is retained to proſecute 


As the caſe may require) this 
( EY 


The like form for the defendant's attorney (mutatis For defendiot. 
mutandiz). 


In the court of 


by C. D. as his a 
the caſe may be.) 


ttorney, againſt E. F. (or otherwiſe as 
A. B. plaintiff's attorney, 


f by an agent to the attorney immediately retained, 


ad, 


By G. H. his agent. 


Entered, or filed of record, 


court as before) 
Middleſex to wit. I. K. is retained to deſend by 


in the 


2 day of 
car reign o 
Y Of 


cer's name.) 


(inſert the name of the 


E. F. as his attorney, at the ſuit of A. B. 


(If by an agent, add, 
Entered, or filed of record, this 


I. K. defendant's attorney. 
By L. M. his agent. 


of the reign of _— 
| rei 
4 (Officer's name). 


N. B. Theſe forms are printed, and may be had at 
the ſtationers, or of the officers to whom they are to be 
delivered, and who — keep ſome by them, ſor 
which is paid, 28. 7 
The laſt words, \Entered, &c.” are written, or 
filled up by the officer whoſe 2 it is to receive the 

0 


only 
def. 


memorandum, and file the ſame; 


that the former part 


is neceſſary to be written or filled up by the attor- 


© 4 Thus 


3 


-. 
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TABLE OF TERMS AND 


Thus have we conſidered (and from the length of the 
act of parliament, 25 G. 3. neceſſary to be ſtated) as 
briefly as the ſubjeA would allow, the nature and origin 
of the proſecuting and defending by attorney, the mode 
of appointment by warrant, (which of late years feems 
to have fallen into diſuſe,) and the memorandum, or 
minute of the warrant or authority to proſecute or de- 
fend, requiſite to be filed. 


As the above remarks equally apply to all actions, 
whether bailable or not bailable, and relate as well to the 
proceedings at the commencement of a ſuit, as in other 

arts thereof; and as frequent occaſions will ariſe, in 

he courſe of the work, to refer thereto, it was thought 
proper to throw them into a detached head, and to intro- 
duce them in this place, among other general intro- 
ductory obſervations. | 


rn 
OF THE 


TERMS and RETURNS in B. R. and C. B. 


MICHAELMAS TERM - 

Contains three Weeks and two Days, and hath four Return. 

It begins pn the 6th of November, if not Sunday, other- 
wiſe the 7th, and ends on the 28th of November, if pot Sun- 
day, otherwiſe the 29th. 28. OE 

The 3d of November is the Ein Day of this Term. 

For the regulation of this Term, vide ſtatutes 16 Car. 1. 
c. 6.—24 G. 2. c. 48. 


BY ORIGINAL, r 477 4cnmenT or PRI. 
LEGE, BILL, Fe. 


1. on the Morrow of All So- 1. On (4) yext After the Morrow of 
. All Souls. 
2+ On the Morrow of Saint Martin, 2. On () next after the Morrow of 
Saint Martin. : 
3. In 8 days of Saint Martin 3. On ( ) next after $ days of Saint 
artin. 


4+ In 15 days of Saint Martin. 4. On < Len 15 days of Saint 
| n. 


If a latitat or bill of Middleſex be made returnable in this 
Term on Saint Martin's day, which may be done, it muſt be 
thus, on ** Tueſday the Feaſt of St. Martin,“ ſpecifying the 
day on which the Feaſt of Saint Martin happens to fall. 


HILARY 


RETURNS IN BB B. AND C. 8. 


HILARY TERM 
Contains three Weeks, and hath four Returns. 


It begins the 23d January, if not Sunday, otherwiſe the 
24th, and ends 12th of February, if not Sunday, otherwiſe 
the 13th, 


The 2oth of January is the Ein day of this Term. 


In the Exchequer, it begins eight days before the full 
Term in other courts. 


BY ORIGINAL. BY ATTACHMENT, BI. L, &. 

1. In 8 days of Salnt Hilary. 1. On ( ) next after 8 days of Saint 
Hilary. 

2. In 15 days of St. Hilary. 2+ On () next after 15 days of Saint 
Ke | Hilary. 

3. On the Morrow of the Purifica- 3. On () next after the Morrow of 

tion. the Purification, 
4+ In 8 days of the Purification, 4+ On () next after 8 days of the 
Purification. 


Writs muſt not be made returnable on the zd day of Fe- 
bruary in this Term, it being a Dies non Juridicus.— This is 
an i/uable Term. 


EASTER TERM 
Contains three Weeks and ſix Days, and hath five Returns. 


It begins the Wedneſday fortnight aſter Eaſter-day, and 
ends on Monday before Whitſunday. | 


The Sunday next preceding the Wedneſday fortnight after 
Eaſter-day, is the Efein Day of this Term, which, falling on 
a Sunday, is held on the Monday. 


In the Exchequer, it begins eight days before full Term 
in the other courts. 


BY ORIGINAL. BY ATTACHMENT, BILL, &.. 
1. In 15 days of Eaſter, 1. On () next after 15 days of 


aſter, 

2. In 3 weeks (a) of Eaſter, 2. On () next after 3 weeks from 
the day of Eaſter, 

3. In 1 month (a) of Eaſter. 3. On () next after one month 
from the day of Eaſter. 

4 In 5 weeks from Faſter Day. 4. On () next after 5 weeks from 
the day of Eaſter, 

5. On the Morrow of the Aſcenſion. 53. On () next after the Morrow 
the Aſcenfion, 


Writs muſt not he made returnable on A/cen/ion Day in this 
Term, it being Dies nen Furldicus, * 


(a) In B. R. in theſe two Returns, it It uſual to fay after Eaſter, and not 
of Eaſter, All the other Returns ate the ſamc in doth — ; 


TRINITY 


© TABLE OF TERMS, &c. 


TRINITY TERM 
Contains twenty Days, and hath four Returns. 
It begins the Friday after Trinity Sunday, and ends on the 
Wedneſday fortnight after it begins, unleſs that day happens 
to be the 24th of June, and then on the day following . 


The Monday next preceding the Friday after Trinity Sun. 
day, is the Ah Day of this Term. n 


In the Exchequer, it begins four days before full Term in 
the other courts. 


For the regulation of this Term, vide Statutes g1 H. 3. fl. 2, 
and 12 H. 8. e. 21, | 


BY ORIGINAL. BY ATTACHMENT, BILL, .. 
3: On the Morrow of the Holy Trl. 1. Caf | pot after the Merrow of 


715 EN 

8. lag of the Holy Telalty, . N days bf the 
J. In 15 days of the Holy Trinlty. 4: On) not ahve 13 djs f th 
4+ In 4 weeks after the Holy Trinitys 4+ % „ 


Writs muſt not be made returnable on Ir June (Mid- 
A Day) If it falls in this Term, unleſs it happen to be 
. Sunday, then they may by ſtat, 


'This is an al Term. 


(, B, Upon all da Chg h Sundays, and ſuch as 
are deemed Die, non Jridici, which are ſpecified in the above 
Table) writs may be made returnable, If writs, or 
founded on ſuch, then on one of the eturn Days ! 
if by 444, attachment, or the like, then on a particular day In 
the week immediately referring to the laſt general Return 
Pay, la manner above-mentioned. But ſee B y. 


A 
D710 0-7. 


OF THE 


RULES and CASES of Prattice . 


IN THE COURTS OF 


King's Bench and Common Pleas, | 


OMAN. +26 


Of the ſeveral Ways of bringing Actions in the 
Courts of King's Bench and Common Pleas, 4 


(A) In the Court of King's Bench, 


(A1.) is . C. 

5 1. Special Original, 

Au, 7 * ular C4 

s 4 0 % de, N= 
1. hy Attathment of Privilege. 
(50 In the Court of Common Pleas. 


(8 1;) a F cue, 
1 


(B a.) In 1 2 Ca. 
% Atterwiei, Peer: Ce. , 
5 again Us Privilege, CG, 


5 


N ACTION is defined differently 

writers: It is ſaid, by Bracton and Flets, to be . 

| N K . 21 1 de- 8 

betur, In Litt. 285. it is called, « 19-49 ol 
| « A legal _ 


How to be 
brought, 


(2 In B. R.) 


(Al.) 


ACTIONS IN GENERAL, [Ch. I. 


« A legal demand of one's right.” By another learned 
author (3 Black. Com. 116, 117.) it appears to be con- 
ſidered as © a remedial inſtrument of juſtice, whereby 
« redreſs is obtained for any wrong committed, or right 
« withheld,” But, more immediately to anſwer our 
preſent purpoſe, it may not, perhaps, be improperly 
defined, « The method preſcribed by different ſtatutes, 
« and by the rules and practice of the reſpective courts 
« for the recovery of any debt due, .or of an equivalent 
« in damages for any injury ſuſtained.” 


The firſt queſtion which M ſuggeſts itſelf, is, 
What is the method ſo preſcribed? In what way is this 
mode of redreſs, called an action, to be enforced ? 
ich leads to the conſideration of the ſeveral ways of 
bringing actions in the reſpective courts. 


A. Of the ſeveral Ways of bringing an Action in 
the Court of King's Vent. 


(A 1.) In all common Caſe. 


1. By Bill. 
2. By Special Original, 


What meant by By common Caſes, is to be here underſtood, all ſuch 
anon cafe. gftions as are brought by one common perſon againſt 


yh, Of proceed 
Inge by hill, 


Mitnken for 
other bills, 


another, where the defendant is not a priſoner in the 
eval cuſtody of the court. | 


It is well known, that the preſent uſual method in 
ſuch caſes of commencing a ſuit in the Court of King's 


Bench, is, either by bi/l of Middleſex, ot latitat. 


But the bill of Middleſex and latitat, ſtritly ſpenk- 
Ing, are nothing more than proce; to * the party into 
court, founded upon a certain „% ut, called a %%, fup- 
pod to have been preyiouſly filed by the plaintiff, For 
—_ reaſon this mode of proceeding is termed, BY 


As this bil, which, for diſtinAtion's ſake, we will call 
the original bill, is not, in point of fact, now filed, but 
the proceſs of the bill of Middleſex is ſued out, in the 
firſt inſtance ; the former is too often confounded with 
the latter, or ſometimes it is as erroneouſly W 
. * Or 


2. HOW BROUGHT IN B. . 


for the ſame kind of bi// with that filed in proceedings 
againſt attornies and priſoners. 


To prevent, therefore, any ſuch miſconceptions, and An explattation 
to aſliſt the reader in the better underſtanding of the col. 


practice of this court, we will endeavour, in as few 
words as the nature of the ſubject will admit, to ex- 
plain this genera/ mode of proceeding BY BILL in common 


caſes. 


The Court of King's Bench had always, from its 
firſt eſtabliſhment, an original juriſdiction over criminal 
offences, or pleas of the crown; and alſo over ſuch 
civil matters as were in breach of the peace, and there- 


fore denominated, treſpaſſer. [ Appendix A and B.] 


It alſo neceſſarily poſſeſſed a mode of proceeding pe · 
culiar to itſelf, as incidental to ſuch original juriſdiction: 
which mode of proceeding was by bi//. And as this ju- 
riſdiction at firſt extended only to ſuch civil matters as 
were deemed treſpaſſer, it was neceſſary that this bill 
ſhould alledge, generally, a treſpaſe to have been com- 
mitted by defendant. It has, therefore, ſometimes been 
called, and not improperly, the bill in teaſe. (Tid's 
Pract.) 


By ſpecious contrivances, and ſubtle legal fitions 
( Appen ix . J this juriſdiction over civil matters was gru- 
dually extended, and the Court of King's Bench now 
tnkes cognizance of all *per/oral ations, equally with 
the Court of Cummon Pleas, 


But this cognizance is (till founded upon the legal ſup- 
_ that a treſpaſs has been committed, Tee. 
IN 4] 


The ſame mode of proceeding, therefore, by %, pre- 
valle, and is the general way of bringing actions, as well 
In treſpaſs, as in all common caſes, 


But, although the ſpecies of ation by %, at this 
— uſed in a// clvil matters, is the ſame as was origi» 
nally confined to caſes of force or treat only yz yet 


2 $0 alfn of wird ations, as cle ment, &e, but the Court of C. U. 
gill exzelſes exchulive jurifdidtion over ee ations, as writ of right, &. . 


the 


(4 ppeniir 


nd B ] 


Called the hill 
in treſpaſs, 


The anepot and 
profent, mode of 
roceeding by 

I, the fame, 


90 ACTIONS IN ENERAI, (ch. f. 


the modern practice of commencing ſuits (by 3% of 
Middleſex and /atitat) is very different from the ancient. 


ie  Formetly the praftice was, aQually to file, in the firſt 
enen inſtance, 4 certain paint in writing, with the proper 
officer of this court, charg defendant, generally, with 
the eommillion of ſome [ Appendix B. ß and this 
plaint Was called the %% and is the ſame as we have 
fore called the wal bill, and the bill in / b 
A Upon this bill being filed, there iſſued the race to br 
the defendant into court, to anſwer to this plea of tre 
hall which was afterwards more at large ſet forth, when 
fondant appeared in eourt, in plaintiff's declaration, 
+ | his proceſh, according to fome weiters, was an af» 
1 taebment ; and If the (her returned, that defendant had 
nothing by which he eould be attached; there then 
Nued 4 precept in the nature of a eapiar; According 
ather authors, the precept was the Ay proceſs that 


d ts compel an appearance; But whatever the 4. 
ent mode might have been, it gradually beeame the 


pgs 1 ſue dut the prevept in the firlt luſtanee. [Ap- 


G 


-# 


An. This precept Was alfo called a %, but by way of 

diſtinftion, was further denominated, a bill of the par⸗ 
tieular eonmy in which the egurt wy for which reaſon it 
is #9w ealled a b// of AM I the defendant were 
net te be found in that county, the ſheriff returned the 
preeept en new off in,, and thereupon a 
writ iſſued to the ſheriff of ſuch county wherein it was 
thought defendant would be faund ; reciting, that the 
former precept had iſſued, and had been returned, and that 


The dee. atum i, e. it was teffified, that the defendant /- 
BT les boy lie 2 lurked 1 1 e county, to the ſheriff. of 


which this laſt writ was directed; and from theſe two 
Words in the writ, which was formerly in Latin -, it 
was ſometimes called a re/ffatum bill of Middleſex z but 
more commoly a /atitat. 


Altznatdon As the chief uſe of this plaint, or bill in treſpaſs, was 
wum to bring the defendant within the juriſdiction of this 


reign of George the ſecond that law proceedings were 
the 4 C. 2. c. 26. they were directed ſo to be, and 
| a common legible hand and cha a der, and not in 


- 


court 


KSS deer 


* «a 


2K 


8.1 HOW BROUGHT IN . BR. 


court [Appendix B. ) when this juriſdiction became 
more Fn. eſtabliſhed, the actual filing of this bill fell 
into diſuſe z and that precept, which was before only as 
proceſs after the bill was filed, became in fact ar 
the original proceſs, and was (as i now i) ſued out 


in the firſt inſtance. 


filed and, in order to ſhew the nature of the proceed- 
ing, the words % % are inferted in the bill of Middle» 
fox 4 fo that the bill of Middleſex _ not 46 be 


l 


ough It too often 1s) taken for the original bill, er bill 
1050 Supper to be filed, 


As one Innovation generally Intreduees another, the IntroduAlen of 


neceſſity even of ſulng out the % of Aigle e, in order 
to warrant the /atitar, and which was formerly (triftly 
adhered to [ Appendix I. J was gradually diſpenſed with 

and unleſs the bill of Middleſex was actually want 
on account of the defendant reſiding in that eounty, it 
berame the praftice to ſue out the bitt, in the firſt 
inltance; into the county Where he was to be found: 
Now, therefore, tes eſſential things were preſamed to 
2 done; 2 1 Nas wry | » Petite + 4 
namely, the erigitnl bill, of bill 1 ts have been 
filed, 4 1857 of Middlefsx ts have been ſ\ied but, 
and returned #9# off iu 


Still, however, © bill was, and yet is, emen to be firſt 


present p 


Strange as theſs legal fiftions and prefumptions may = 


at firſt appear, it is pen them that the preſent practice 
of eammencing ſuits by % of Middleſex and /atitat is 
founded, If the defendant, therefore, live in Middle» 
ſex, the firſt proceſs is now a bill of Middleſex, If he 
is to be found elſewhere, the ſirit proceſs is a /ati/at, 


Such, then, is the general deſcription of the ancient 
and modern mode 2 proceeding by 3% in common 
caſes ; a mode very different from any other proceedin 

by bill, either in this. court, or the court of Common 
Fl:as. Which difference is clearly diſcernible if the 


CharaQeriflicy 
of the original 
bill or bi is 


particular charactęriſtics of this original bill, or bill in tieſpaſi. 


treſpaſs, be attended to. For, 


iſt, In this bill it was abſolutely neceſſary to allege 


dül committed, —which is not the caſe with other 


8 —— 
2. a ad, This 


20 


in B. K. 
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ACTIONS IN GENERAL, (cher. 


ad, This bill is previiar to this rowrt z whereas the 
—— by bill againſt attornies, members of par- 
lament, and the like, are equally uſed in the court of 
Common Pleas, _ 


zd, This bill is founded upon the original juriſdiction 
of this court, as the court of crimno/ judicature ; 
whereas other proceedings by bill, are either founded 


upon the juriſdiction of courts in general, over their 


own immediate officers and priſoners, or are given by 
ſtatute. 


4th, This bill is uſed in all common actions, between 
common perſons z whereas other bills are uſed only in 
particular caſes, where the defendant is a privileged 
perſon, or a priſoner in actual cuſtody, 


But it is obſervable, that although this way of bring- 
ing an action by ö is the general mode of proceeding 
in this court, in all common caſes, and is founded upon 
its own original juriſdiction z yet the court of King's 
Bench may alſo take cognizance of any perſonal action, 
2 virtue of a delegated authority from the court of 


cery. 


Another Way, therefore, of bringing an Action 
in this Court, is by ORIOINVAL Wait, 


In ſome caſes, indeed, it is abſolutely neceſſary to 
roceed by original; and in others, it is ſometimes ad- 


viſable. (See Poſt. chap. 4.) 


The mode of proceeding by original, is preciſely the 
ſame as in the court of Common Pleas, founded upon 
the ſame kind of original writ, and proſecuted nearly in 
the ſame way; only, with this difference, that in that 
court, (as will be ſhewn,) it is not cuſtomary in common 
caſes, actually to ſue out any original z but the proceſs 
by capias iſſues in the firſt inſtance z whereas in pro- 
ceedings in this court by original, the rea/ original writ 
muſt aFually be ſued out before any proceſs can iſſue z 
it is therefore more properly called, proczeding by „u- 
cial original, 


Upon the whole, then, we find, that there are two 


ways of bringing an action in this court, in common 


ales, 


1) now DROUGHT IN BD. lh. 


|, 6.) by one common perſon againſt another 
— 0 2a is not a priſoner in actual cuſtody 3 


vix. 


iſt, B BILL, called, for diſtinction ſake, the or iginal 
bill, or bill in mrgþa/}, which is a proceeding founded 
upon the original juriſdiction of this court. 


2d, By ORIGINAL WRIT, or, more properly, by 


ſpecial original ; which is a writ iſſuing from the court 


of Chancery, delegating to this court an authority to 
proceed in the action. 


It now remains to explain the ſeveral ways of bringing 
actions in this court in ſuch caſes as may be deeme 
exceptions to the above general mode of proceeding z but 
as the preſent volume only relates to the bringing and 
proſecuting of actions in common caſes, we ſhall here 
content ourſelves with the mere. enumeration of theſe 
ſeveral other methods of proceeding, without attempting 
any explanation thereof, 


(A 2.) The ſeveral Ways of bringing Afions in this Court in 
particular Cafes, 


Beſides the two modes of proceeding as above-men=- 


tioned, which relate to common caſes, actions may be 
brought in this court: 


zd, By bill againſt _— the mode uſed in all 


common caſes where the defendant is a priſoner in anal 
cuſtody of this court. 


4th, By bill againſt attornies, or officers of the court, 


The mode uſed whenever an action is brought again e 


ſuch attorney or officer. 


th, By attachment of privilege ; the mode uſed when 
an action is brought A attorney or officer, 


6th, By bill againſt prere and members rlia- 
ment; a mode given by the ſtatute 12 & 455 . 
c. 3. before which all proceedings agaiuſt them were by 


n. 


D Such 


3 


The other modes 
of proceeding in 
this court in per- 
ticular caſes, 


(A 2.) 


ACTIONS IN- GENERAL, [Chl 


Such are the ſeveral ways of actions in this 
court in particular caſes which, as they will be 
more fully treated of hereafter, no further obſervation 
will in this place be made, than that the ſeveral laſt- 
mentioned modes of proceeding by %,, are all different 
from the mode of proceeding by bill in common caſes ; 
nor do they poſſeſs one of thoſe criterions above-men- 


tioned, oy which the latter bill is peculiarly marked and 


B. ) Of the ſeveral Ways of bringing Actions in 
on C. J.) a the Court of Common Blase. 


(B 1.) (B 1.) In all common Caſes 
1. 2 Original and Capias. 
3. By Original quare clayfun fret, and 


WAGONS, 


The court of Common Pleas does not poſſeſs any 
original juriſdiction ; nor has it, like the court of King's 
Bench, - mode of proceeding, in common caſes, pecu- 
liar to itſe . = 


Its sutherity de» Its authority is founded on original writs, iſſuing out 

. of the court of Chancery, (the ſame as thoſe before men- 

tioned, by virtue of which the court of King's Bench 

alſo ſometimes takes cognizance of actions,) which 

original writs ate the king's mandates for the court to 

— in the determination of the cauſes mentioned 
erem. 


Why originals The reaſon of original writs iſuing out of Chancery 
— the jg, becauſe, when the courts were united, which was 
— A] formerly the cafe [Appendix A.], the Chancellor held the 
ſeal ; therefore, when they were divided, he ſtill keep- 
ing the ſeal, ſealed all original writs. Gilb, C. P. 3. 


16, Of proceed In all perſonal actions, therefore, brought by and 
— in ©. B. by againſt common perſons, the only way of proceeding in 


j and 0 „ = 
gies! er this court is, by original, 


Origins! not Formerly it was abſolutely neceſſary, (as it is now in 
, really ſued out; proceedings in B. R. by original, and ſometimes in this 
court,) to ſue out the original writ before — ca iat 
could iſſue againſt the defendant, which was only m/e 


prag 


2 5A = os, wa. 


$.) HOW BROUGHT IN c. B. 


7 to bring him into court: but now the actual 
ſuing out of original writ is diſpenſed with in all 
common caſes, and the capiar goes, in the firſt inſtance, 
againſt the defendant. 


An alteration, fimilar to that in the King's Bench, of 
the bill of Middleſex, or /atitat, avs before obſerved, 
being iſſued without any original bill previouſly filed. 


But if it be the intention of the party to proceed to 
outlawry, then a ſpecial origing}, muſt be properly ſued 


Except in parti 
cular caſes, 


out, and the mode of proceeding according to the an- 


cient practice, ſtrictly adhered to; ſo, if judgment be 
by default, and a writ of error brought, a ſpecial original 
muſt be taken out, and filed, to warrant the proceeds 


| ings ; but the want thereof is cured after verdie?, 


Otherwiſe the common capiat, without any original 
actually ſued out, though preſumed to be ſo, is the uſual 
way of commencing an action in this court in all com- 
mon caſes, 


There is, indeed, one other way, of proceeding in 
this court in commun caſes, which is ſometimes uſed, 


It is called, proceeding by eriginal guare clauſum fregit. 
1 a more particular account thereof, ſee Append 1 
t it ſuffice here, to obſerve, that this method © 
roceeding is grounded, in point of law, upon the ſame 
find of original writ as the uſual proceeding above-men- 
tioned by capiat is z the only difference between them 
being in the meſne proceſe after the original is ſued out, 
or at leaſt ſuppoſed ſo to bez for in this laſt caſe 
alſo, the ſpecial original is not actually ſued out in 
the firſt inſtance, 


Inſtead of the proceſs to compel the appearance of the 
defendant, being by capias againſt his perſon, it is, in 
this caſe, by ſummons and diftreſe againſt his goods. In 
a word, it is the ſame as the ancient mode of proceed- 
ing in this court was, before the general introduction of 
the capiar; which was originally allowed but in few 
caſes, and thoſe ſavouring of criminal offences, but was 
afterwards extended to all civil action The advantage 
and uſe of this mode of proceeding, by original quare 

D 2 clanſum 


a1, Of proceed. 

ing by original 

guare cla 
regit, 


Appendix C.] 


| 


(B a.) 


Apintt ator» 
nies. 


ACTIONS IN GENERAL, [Ch.I. 


clauſum fregit, is, where a defendant has effects which 


can be diſtrained, but he himſelf cannot be met with to 
be perſonally ſerved ; the proceſs by capias requiring per- 


- ſonal ſervice, which is not required in the proceſs by 
ſummons. 


here are two ways of proceeding, therefore, in this 


court in common Caſes, viz. 


1ſt, By ORIGINAL, or by capias founded upon the 
original. | 

zd, By ORIGINAL QUARE CLAUSUM FRE- 
GIT, or by ſummons and difireſs founded upon the ori- 
ginal. | 


It is to be obſerved, that the above mode of proceed- 
ing by original, relates only to actions between common 


perſons. 


For when any attorney, or officer of this court, either 
ſues, or is ſued, the proceedings originally commence in 
this court, and have no foundation in Chancery. | 


So proceedings againſt peers and members of parlia- 
ment, may be either, as at common law, by origi- 
nal, or agreeable to the ſtatute 12 & 13 W. 3. c. 3. 


by bill. 


But as the mode of proceeding in theſe particular 


\ eaſes, will be fully conlidered elſewhere, we ſhall, in 
this place, merely enumerate, (without any further com- 


ment,) 


(B a.) The ſeveral Way: of bringing Ationr in thit Court, bs 
particular Cages, 


A third way of commencing an aCtion in this court is, 


30, By bill,—uſcd in all actions againſt the attornie: 
aud officers of this court z which method is grounded 


upon the common law of the land, the general er 
dition of courts over its own officers, and the eſtabliſhed 


cuſtom of this court, uſed and approved time out of 
mind, 


ath, 


ori- 


n ä » 


HOW BROUGHT IN C. 8. 
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4th, By bill, —uſed in proceedings againſt peers, and Againſt peeryy 


members of parliament, (which method is given by ſtatute 
12 & 13 W. 3. c. 3.) 


5th, By attachment of privilege, which may be uſed By attornies, 


in all caſes, where any attorney, or officer of the court, 
is plaintiff in the action; which method is likewiſe 
grounded upon the acknowledged privilege of ſuch 
officers, and the long eſtabliſhed cuſtom of the court. 


The above are the ſeveral ways of bringing 
actions in the reſpective courts of King's Bench and 
Common Pleas ; but, as this volume is confined merely 
to the practice of commencing and proſecuting ſuits in 
common Caſes; the only modes of proceeding with 
which we are at preſent concerned, are the proceedings 
by bill, whereon is founded the 3i// of Middleſex and 
latitat, and the proceedings by /þecial original, in the court 
of King's Bench; and alſo the proceedings by original, 
whereon is founded the capiasr, and by original quare 
clauſum fregit, and ſummons, in the court of Common 
Pleas, And as the proceedings by ſpecial original in 
the King's Bench, and by original guare clauſum fregit, 
and ſummons, in the Common Pleas, are only uſed for 
certain purpoſes, they will not be blended with the ge- 
neral mode of proceeding by bill of Middleſex, /atitat, 
and capiar, but, for the ſake of perſpicuity, will be con- 
ſidered in a ſeparate and diſtinct Chapter, 


D 3 


In what Caſes ſpecial or common Ball is re- 


Actions bailable 
or not. 
[Appendix D.] 


alſo perſonal damages for a wrong 
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CHAP. I. 


ſpectively required; with ſome Remarks 
upon the Conſequence of _— pri- 
vileged Perſons, and of their Remedy and 


Diſcharge, 


Acrions are either perſonal, real, or mixed. 


actions are ſuch whereby a man may claim, 
firſt, a debt, or perſonal duty, or damages in lieu 
thereof z or, ſecondly, a ſatisfaction in damages for ſome 
Injury done to his perſon or property, 


The former are ſaid to be founded on contracte j the 
latter upon torts, or wrongs, Of the former nature, are 
all ations of debt, covenant, or upon promiſes z of the 
latter, all actions for treſpaſſes, nullances, aſſaults, flan- 
der, and the like, 


Real ations, which concern real property only, are 
ſuch, whereby a man claims title to any lands or tene- 
ments, rents, commons, or other heredita.*:enty, in fee 
ſimple, fee tail, or for term of life, But theſe are now 
much diſuſed, ſince a more expeditious method of try- 
ing titles hath been introduced by other actions, per- 
ſonal and mixed, | 


Mixed actions are ſuits partaking of the nature of the 
other two, wherein ſome real property is demanded, and 
ſuſtained, as eject- 

ment and waſte, 3 Black. Com, 117, 118, 


Under theſe three heads, may every ſpecies of re- 
medy, by ſuit or action in the courts of common law, 
be compriſed ; but it is to the firſt of theſe, namely, to 
perſonal actions only, that the preſent volume of this 
work relates. 


Again, ACTIONS are either BAILABLE or not 
bailable. (For the origin and hiſtory of ſpecial bail in 
civil actions, ſee Appendix D.) . 


The mode of proceeding at the commencement of a 
ſuit varies accordingly, | 
11 In 


In the frf caſe, the defendant may be arreſted, and 
compelled to go to priſon, or to procure real and re- 
ſponſible ſureties for his appearance, commonly called 
ſpecial bail, | 

In the 1%, he is only ſerved with proceſs requirin 
him to 4 to plaintiff's charge, which is effected, 1 


the ſuit be in the Common Pleas, by his entering an ap- 
pearance ; or, if in the King's Bench, by his putting in, 


SPECIAL OR COMMON BAIL. 
b 


or filing, what is called common bail, 


The firſt thing, therefore, neceſſary to be known when 
an action is about to be commenced, is, whether it be 
bailable or not 4 or, in other words, whether the defend- 


ant ought to be arrefed, or only ſerved with proceſs, 
4 
To diſcover which, it may be uſeful to conſider, 


IN WHAT CASES 8PECIAL OR COMMON BAIL 
18 REQUIRED, 


Now this depends upon | 
A. The Natuut of the Cauſe of Action, and its On- 
JECT, as if the Aion be 


A 1.) For a Debt, or Demand of Money dne. 
A.) For Damaget unljgnidaied. 
3.) Founded on a Penalty. 
4.) On @ Judgment reevveres. 
.) On a penal Statute, 
1) 4 ficond Alen for the ſame Cauſe, pending the firſts 
er atberw(/e, 


7.) An Aftion removed from an inferior Court, 


Further, it depends upon 


B. The Pezz0Nn againſt whom the Action is brought, 
and herein 
(B 1.) Of Defendant: 8 * auter Droit, as Executors, Ad- 
miniftrators, Ic. 
(B 2.) Of Per/fons privileged from Arreſts. 
(B 3.) Of Perſons protected only in certain Caſes, and 10 a 


certain 


Laſtly, it may depend upon 

C. Particular Circumſtances, which may render the Caſe 
an Exception to the general Rule, making common Bail 
ſufficient, when ſpecial Bail would” otherwiſe have 


been required. | 
0D 4 This 


Y —— — . 
* * . f « — — — 2 — 


(A1.) 


The criterion is 


the amount. 


Which muft be 
201, 


And more in 
ſome caſes, 


IN WHAT CASES Ich. I, 


This will naturally lead to a few Remarks upon 


D. The Conſequence of arreſting Perſons not liable to 
' be arreſted, by reaſon of Privilege, or otherwiſe ; and 
of their Remedy and Diſcharge, 


— —— 


J. Of the Nature of the Cauſe of Action, and 
hui its OpJecrt, 


PERSON AL actions are either ex contractu, or ex 
delifto. 


| That is, they are founded either upon the breach of 
ſome contract, expreſs or implied, or upon the com- 
miſſion of ſome treſpaſs, tort, or fraud. 


Actions ariſing ex contrafu are, for the moſt part, 
brought for the recovery, either of ſome debt, or ſum 
of money due, or of damages for the non-performance 
of ſome agreement or covenant. 


Actions ariſing ex delifo, are —_—_ brought for the 
recovery of damages proportionate to the injury ſuſtained, 
by reaſon of the commiſſion of ſome treſp s, tort, or 
fraud, & 


= 


* 


(A 1.) Where the Action is for a Debt, or Demand of Money due. 


When an action is brought for the recovery of any 
debt, or money due, the amount of ſuch debt, or de- 
mand, is the guide to ſhew whether ſuch action be bail- 
able, or not. 


And by the 12 G. 1. c, 29. the debt, or cauſe of 
action, muſt amount to ten pounds, to entitle the plain- 


tiff to arreſt the defendant, and hold him to ſpecial 


bail. | 1 
[This ſtatute was explained and amended by & GS. 2. 


c. 27 extended to the court of Great Seſſions in Wales, 


by 6 G. 2. c. 14. made perpetual by 21 G. 2. c. 3. and 


extended to all inferior courts by 19 G. 3. c. 70.) 


N. B. This is the general rule ; but there are ſome 
exceptions, which are mentioned -hereafter, where = 
| , : debt 


7 


II. 3] SPECTAL OR COMMON BAIL, 4 
debt muſt be a ſtill ter ſum, in order to hold the 

to defendant to ſpecial bail. (For which ſee poſt B. 3.) 

and 


Wherever, therefore, an action is brought for any 17 01, ball er 
debt, or money due, amounting to 10l. whether it be courſe. 
an action of debt, aſſumpſit, or covenant, ſpecial bail 


ind is of courſe. 
But it is obſervable, that the above-mentioned ſtatute But if the ce 
does not merely ſay, that the debt, but the cauſe of action, of «fie is 10l. 
1 muſt amount to fol.; ſo that in ſome caſes, where the 1. 
action is not for the recovery of any actual debt, or ſum 
of money, yet if the cauſe of action really amounts to 
Cu zol, , defendant may be held to ſpecial bail, 
Fg 
Thus in trever, i value of the goods converted by As in trover, 
defendant, amount to more than 10l., plaintiff may ar- 
art, reſt him, and hold him to ſpecial bail, and this without 
um any judge's order, Catlin v. Catlin, 1 Wil. 23. 8. C. 
nce Stra. 1192. Emerſon v. Hawkins, 1 Wil. 335. Lumley 
v. Quarrel, Ray. 767. Bangley v. Titcombe, 6 Mod. 14. 
the But the court, under particular circumſtances, will But \metimes 
ed, ſometimes diſcharge a defendant in an action of trover i trover, the? 
A on common bail; as where it appeared, that the de- — 
fendant was a cuſtom-houſe officer, and that there was 
a reaſonable ground for his ſeizing the goods, which 
due. were ſince depolited in the king's warehouſe, and that 
he had uſed due diligence in proceeding toward a con- 
any demnation in the Exchequer ; the court, upon affida- 
de- vit to this effect, ordered common bail to be accepted. 
ail- Barker v. Chalk, 2 Black. Rep. 1018. Emerſon v. Hau- 
kins, 1 Wil. 335. Say. 53. S. C. contra. | 
of Moreover, by the ſame ſtatute 12 G. 1. c. 29. it is not There muft be 
ins only neceſſary that the cauſe of action ſhall amount to in och of the 
cial rl. but further, the plaintiff muſt poſitively fevear, that 
the cauſe of action is to that amount, in order to arreſt 
defendant, and hold him to ſpecial bail. 
2. 
les, Which aſſidavit muſt be framed agreeable to the na- which muſt be 
ind ture of the caſe, with a certain degree of preciſion and Nie. 
formality. Vide 5%, chap. 4. ſec. 1. 
me In all caſes, therefore, where the plaintiff cannot 
the f:/itively (wear that the cauſe of action amounts to 10l. 


ebt it 


. ]˙ ev w vw 944 Pore 


Where mutual 
dealings, .the 
balance muſt be 
ſnonto, 


ſide only, without regarding the other fide of the ac- 
* ſhould be the extent ſworn to. Bur. 1996. Dr. Tur. 


(AZ.) 


Aftions on the 
caſe, tre{-paſs 
* & erm, $ 
ander, Kc. 


only eam mon 


Dail, why. 


In fome caſes, n 


Judge's ore” 
may be obtained 
to h-1d de ſend - 
ant to ſpecial 
bail, 


* circumſtances, or it is apparent that the damages will 


upon pood cauſe 
aucun. 


T. what mount 
bail to be taken, 


Thee for ſean. 
mags 


IN WHAT CASEY. (cn. H. 


it is a ſure criterion, that ſpecial bail cannot, as a mat- 
ter of courſe, be required. 


And this oath, of the amount of the debt, muſt be 
without any evaſion; ſo that, where there are mutual 
dealings and accounts between the parties, it is not ſuf- 
ficient for plaintiff to ſwear to the ſum due one | 


count. But the balance is the point in queſtion, and 


a 
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lington's caſe. 


(Az.) Where the Action is for Damages unliquidated. 


In all actions, founded either ex contractu, or ex de- 
lift, where the object is the recovery of damages, either 
for the non-performance of any promiſe or covenant, or | 
for misfeaſance or negligence, or for the commiſſion of 
any treſpaſs or uit, Tac as actions on the caſe, cove- 
nant, treſpaſs vi & armis, flander, and the like, which 
damages are unliquidated, and muſt be apportioned to 
the extent of the injury ſuſtained at the diſcretion of a 
Jurys the defendant cannot be arreſted and held to bail; 

cauſe plaintiff cannot poſitively ſwear that the cauſe of 
action amounts to 10l.; as it is not ſufficient for the af- 
fidavit to be grounded merely upon his own conjecture, 
fancy, or capricc. | 


p 28 a r 
7 4 « 5 _ of . 
TIS 4} W 


=, .* * 


But although plaintiff cannot, in ſuch caſes, arreſt 
defendant, and hold him to ſpecial bail as a matter of 
courſe, yet it is in the difcretion of the court, or any 
judge, to make a rule or order, authorizing him ſo to 
do, if the cauſe of afion be attended with aggravated 


exceed rol. This, however, is only done where good 
cauſe is ſhewn, and upon an affidavit of facts. Robert: 
v. Sling /oy, Sid. 307. 2 39. Brownl. 91. Chetwin v. 
Voenuner, Sid. 183. 


ä Fenn n nen +4 aa. 


In ſuch caſes, it is ſpecified by the rule or order, at 
the diſcretion of the court or judge, the amount for 
which bail is to be taken. | „ 


Thus, on motion and order, plaintiff may have ſpe- 
cial bail for ſcan. mag. Earl of Stamford v. Gordel, 
T. Ray. 74. Marquis of Derchefter's cafe, 2 Med. 215. 
Chetwin V. Winner, Sid, 183. 4 8⁰ 


* 


3.) SPECIAL OR COMMON BAIL. 


gerweek V. Catmur, Bar. 61. 


Hunt v. Hudſon, Bar. 85. In which caſe, i 
value, but that is diſcretionary. 
80 for any violent or cruel aſſault. 


to quit the kingdom. 


Formerly, indeed, where the action ſounde 
ment, where no penalty, or fixed ſum, was a 
him amounted to 10l. he might hold de 


roper perſon to ſwear to his damages. 
4 Sankey, Bar. 65. Fleetwood v. Poictier, Bar. 67. 


eaſe of Reyno 
laid down this general rule : 


Where damages can be reduced to a certainty, as in 
covenant for payment of money, or where a tenant co- 
venants with his landlord to pay a certain ſum for every 
cre of land he ploughs up, or the like, plaintiff is en- 
udge's 
endant 
ſhould be held to bail for ſuch damages as plaintiff fan- 
cies he has ſuſtained, and is pleaſed to ſwear to. Bar, 


tled to bail; otherwiſe not, eſpecially without þ 
order previous. For it is not reaſonable, that de 


108, 
(A 3.) Where the Aion is founded on a Penalty, 


The caſe of 2 and Blader, above cited, 
a oſe, where no penalty or for- 
feiture is mentioned in the agreement for the breach 


ſeems only to govern 


thereof z but where ſuch penalty is inſerted, the parti 


damages, and thoſe damages were unliquidated, as in 
actions for the non-performance of any written agree- 
ed to be 
paid in caſe of ſuch non-performance, if the plaintiff 
WW choſe to ſwear poſitively that the — ſuſtained by Plaintiff ſwore 
endant to bail ; 8 
nor would the court, on motion, interfere ; for they wing 
held that the plaintiff, by the act of parliament, was the 


Cook and others 


But a different doctrine was afterwards holden in the 
idfon v. Blades, Bar. 108. wherein the court 
ſaid, that the above caſes were not to be followed, and 


es, 
by 


80 by judge's order, in an action for crim. con, Had. For crim, cn, 


So for meſne profits after a recovery in — For * pre- 
an order 


be made, the recognizance is uſually taken in two years 


Groſs aſſault. 


So allo, in certain caſes, where the defendant is about Or if defendant 
| is about to quit 
the kingdom. 


y in Formerly in ge- 
tions on agree- , 
me ts without 


any penalty. 


But now aher - 


wile, 


A genera] rule, 


(A 3.) 


Upon s ritten 
agreement, 


— 


— — — 


— 


. — 
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IN WHAT CASES [ch. n. 


by their own. ſpecific agreement, haye aſcertained the 4 
damage in caſe of non- performance, and defendant may 
be held to bail thereon. 


Thus bail was allowed, on an agreement in writing A 
to deliver 22 or forfeit 100l., in an action for the 
penalty. Kettelby v. Woodcock, Bar. 86. ? 


On f covenant. 80 in covenant, where there is a penalty for the non. Y 
| performance of any agreement. 1 


Towhet N But, in all ſuch caſes, bail ſhould only be taken for a | 5 
22 ach Tum proportionate to the damage ſuſtained, by reaſon of 
cales; the breach of the agreement or condition; the meaſure 


of which damage is to be aſcertained by plaintiff's oath. 


3» 
* 
— . thaw ST r 


and how far the The court, however, will not interfere on motion, 
court will ister- 


ſere. ſhould the plaintiff hold defendant to bail for the whole 
| of the penalty, though the real debt, or damage, be un- 
der 10l. | 


In one caſe they In the caſe of Kirk v. Strickland, Do. 449. where the 
s interfere. penalty was 50l., and the real debt only 31., and defend- 
ant was held to bail for the penalty; on motion for him 
to be diſcharged on common bail, the court ſaid, the 
conduct of plaintiff was altogether unjuſtifiable, and 
that he was liable to an action. That in the caſe of a 
bond, for the performance of a promiſe of marriage, 
and in ſome other inſtances, the penalty is the real debt ; 
but in other caſes, the bail could only be taken for the 
ſum to which the plaintiff would be entitled in damages 
for the breach of the condition; and although it had 
been their uniform practice, not te go into merits 
upon ſuch a motion, but to take the matter as it ſtood 
upon the aſfidavit to hold to bail, yet they granted the 
rule, declaring that they were perſuaded plaintiff would 
not venture to ſhew cauſe againſt it, 


hut Hove finer But in a later caſe, of Willer v. Dent, Hil. 23 G. 3. 
refulnd, Where defendant was arreſted on an affidavit, that he was 
indebted to plaintiff in 10001, under, and by virtue of a 
certain covenant contained in an agreement, Baldwin 
moved, that the defendant might be diſcharged on filing 
common bail, and cited Kirk and Strickland as in point, 
But per I. d. Mansfield, and the court, motion was de- 
nied, and no rule % granted, a 
n 


J SPECIAL OR COMMON BAIL. 


In actions on bonds, to ſave harmleſs and indemni- 
WE fed, or for the performance of covenants, bail ſhould 
not be taken on the penalty, but plaintiff ſhould ſwear 


1 how, and for how much he is damnified, and aſſign the 


breaches of the covenants in his affidavit. Whitfield v. 
Whitfield, Bar. 109. Executor: of Boothby v. Buller, Sid. 
63. Anon. Sal. 100. 


So in debt upon a bond conditioned for the indemni- 
fication of a pariſh againſt a baſtard child, the defend- 
ant ought not to be held to bail for the penalty, but only 
for the amount of the damage incurred; and if that be 
under 101. cannot be held to bail at all. | 


In ſtrictneſs of law, the penalty in a bond is the 
debt due; but, by the equitable conſtruction of the 4 
Ann. c. 16. bonds with penalties are merely deemed ſe- 
curities for the payment of the principal, intereſt, and 
coſts. The general rule, therefore, with reſpect to 


L holding to bail in actions on bonds, is this: If they be 


for payment of money, defendant may hold to bail to 
the amount of the real ſum due ; if they be bonds of 
indemnity, or for performance of covenants, then to the 
amount of the rea/ damage ſuſtained by the breach; but 
if the penalty be the real debt, and in nature of ſtated 
damages, as in bonds for the performance of marriage, 
then to the full amount of the penalty. | 


(A 4.) Where the Action is founded on a Judgment recovered. 


Actions brought on judgments recovered, are gene- 
rally deemed litigious, and therefore not — in a 
favourable light in courts of juſtice, 


As the practice of the courts differ with reſpect to 
holding defendants to ſpecial bail in actions on judg- 
ments, I ſhall endeavour to point out the ſeveral cafes in 
which ſuch actions muy be brought, and to ſhew wherein 
this difference of practice exiſts. 


Actions on judgments may be brought, 


Iſt, Where the original cauſe of action was bailable, 
and defendant was arrelted, and held to bail thereon. 


| 2d, 


45 
On bonds for the 


performance of 
COvEnanits, 


To what amount 
bail huuld be. 


General rule ns 
to actions on 


(A4) 
Theſe ations 


Oiflcouns 
(eneuceds, 


The envurts dif. 
ter yy thelr prac® 
Hee in this res 
ſp, 


There we five 
cafes in which 
ſuch Sons are 


- buſvally brovght, 
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iN WHAT CASES ten. 11, 


2d, Where the original cauſe of action was for 2 
debt, or demand under 101. and therefore not bailable, 
= the judgment, with the coſts, amount to above that 
um. 


zd, Where the original cauſe of action was for un- 
Hquidated damages, as in treſpaſs, &c, and therefore not 
_ bailable z but judgment is above 101, 


4th, Where the plaintiff was non-proſſed, or non« 
ſuited, in the original action, and the defendant, in ſuch 
action, brings biz action on the judgment of nonſult, or 
nonpros: 


th, Where the action on the Judgment ls brough 
pending u writ of error on ſuch Pn. oy » 


In the firſt cafe, it ſeems to be the general practice of 
both courts, that a defendant is not to be ar twice 
for the ſame ſum ; If, therefore, he was arreſted in the 
original action, he is not to be held to ball in an action 
on the judgment. Collins v. Poxvell, B. R. 3 D. & E. 
f 737. ndal v. Carey, C. B, 2 Black, 768, 


And this, although the bail in the original action have 
preps or become inſolvent, Bowen v. Barnet, Say, 
CPs 100. 


Or the defendant has ſurrendered in their diſcharge, 
and obtained a ſuper/edear, Hall v. Howes, 2 Str. 1039. 
Caſ. Pr, C. B. 34. 


But in both courts, defendant may be held to bail in 
the action on the judgment, provided the original cauſe 
of action was bailable, but plaintiff did nat arreſt, and 
hold defendant to ſpecial bail thereon. 


In the ſecond caſe, where the original cauſe of action 
was for a debt, or demand under 10l. and therefore not 
bailable, but the judgment, by the addition of the coſts, 
amount to above that ſum, the courts differ in their 
practice, 


In the King's Bench ſpecial bail is nat allowed, In the 
Common Pleas it is. Beliiber v. Gibbs, Bur. 2117. 
Gammage v. Watkin, Str. 975. Nobinſan v. Nicholls, Str. 
1077. Palmer v. Needham, Bur. 1339. Anon, Cow, = 

X * e 
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The like difference of practice exiſts in the third caſe, Ia the third caſe 
here the original cauſe of action was for unliquidated ä * 
WW damages, as in treſpaſs, & e. and therefore not bailable, 

WE but the judgment is aboye 10l. 


Z3o ally in the fourth caſe above-mentioned, where an g in the fourth, 
W action is brought on a judgment of nouſult or non pros, 
the court of King's Bench will % permit the defendant 
to be arreſted and held to ball but the court of Com- 
mon Pleas will, Bu V. Hates, K. B. Bur. 42600. NVigle- 


ingole V. Nightingale, C. B. Black, 1474. 


The leading _—_ of the deciſions In the court of Thy prindiplety 
King's Bench In all theſe caſes, feems to be, that the WF0NT rout 
action of debt on the judgment follows the nature of (© be gorerneds 
the original aftion, and that the Intention of the act of 
110. 1. e. 29. le only, that ſpecial bail ſhould be re- 
yifred where the origin debt, or cauſe of aQtion 

ounts to lol. Whenever, therefore, the original 
cauſe of action does nat amount to that ſum, uo ſpe» 
cial bail ſhould be allowed in the action on the judg- 


ment, 


Whereas the rule of practice in the C. B. ſeems to The princtpte 
be, that let the or/gina/ cauſe of action be what it may, dy which the 
provided the judgment be above 101. and provided allo, — 
no bail has before been given in the action in that court, guides. 
plaintiff may hold defendant to bail in an action on ſuch 


judgment. 


Of the two, I muſt confeſs, that, in this particular, C. As to the 

the practice of the court of Common Pleas ſeems to n— 
me, the moſt _—_— and reaſonable; nor can 1 con- gf n, 110 caſes 
ceive, why a defendant, in an action on a judgment for of judgmeat of 
the coſts of a nanſuit, provided they amount to above . 
101, ought not to be held to ſpecial bail. For, furely, 
as it was obſerved by De Grey, C. J. and the court of 
' 6.4 B. in the taſe of Nighliugule and Nightingale, 
« coſts recovered for a groundlels proſecution are as 
fair a debt as for any other conſideration.” Nor does it 
appear, how the principle above-mentioned by which 
the court of K. B. ſeems to have been governed in their 
deciſions, applies to this caſe. For in the action of 
judgment on a non-ſuit, the party who was defendant, 
now becomes plaintiff. It is therefore the erigiual cauſe 
of action, as to the preſent plaintiff, 

| | This 


The incon ve- 
i nience of this 
4; difference of 
practice endea- 
voured to be ITC- 
z medied, 0 


As to the fifth 

cafe, courts of 

C. B, nd 8, K. 
formerly dif- * 
lered 


ingale and Nightingale, that the court of C. B. ſo far from 


ſtance, taken by himſelf, in which Lord Mansfield is 


uo bail in the original action, notwithſtanding ſuch 


IN WHAT CASES felt, 


This ſuit by B. againſt A. is wholly diſtinct from that 
which was commenced by A. againſt B. It is an entire 
new action, founded upon an entire new cau/e of action. 
No proceedings have been before taken on it; but this 
cauſe of action is a ſpecific debt, and above 101.; why then 
is not the defendant to be held to ſpecial bail, agreeable 
to the ſtature ? 


The .inconvenience ariſing from the two courts differ- 
ing in their practice in the particular inſtances above- 
mentioned, was noticed by the judges of the King's 
Bench in the cafe of Belither and Gibbs; and Lord 
Mansfield ſaid, they would endeavour to remedy it. In 
conſequence of which, he afterwards declared the re- 
ſult of a conference they had had with all the judges; 
and ſaid, that he had laid the matter before them; that 
they all thought the practice of the King's Bench to be 
the more reaſonable, and more agreeable to the act of 
1 and that he believed the court of Common 

leas would alter their practice. Bur. 2118. 


We afterwards find, however, in the caſe of Night- 


altering their practice, expreſsly declared, that they 
ſaw no reaſon to depart from it. And by Gould, juſtice, 
the rter in Belither and Gibbs, muſt have miſtaken 
Lord sfield, for I was then a judge of this court, 
and remember no ſuch conference. | 


RP "WY Rey —— — a 


It is clear, however, that there was ſome miſunder- 
ſtanding in this matter. For I have been favoured with 
a memorandum from a gentleman, whoſe accuracy may 
be relied _ intimating, that the reporter was not 
miſtaken ;, that he himſelf has a note of the circum- 


r 


Rated to have ſaid as reported by Burrows. 


As to the fifth caſe above-mentioned, viz. where the 
action on the judgment is brought, pending a writ of 
error on ſuch judgment, the court of C. B. always al- 
lowed defendant to be held to bail, if there had been I 
4 
writ of error was brought, and bail thereon in the court 
of King's Bench. Kendal v. Carey, Black. 768. We: 


man v. Weyman, Bax. 71. 
| But 
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But in B. R. it was held otherwiſe; ib. Crefſy v. 
Nell, 1 Wil. 120. ; where it was ſaid, that proceedings 


on the judgment ought to ſtay while error was depend- 
ing; for which ſee Cribble v. Abbot, Cow. 72. 


But, by a note with which I have been favoured, it But now ſeem to 
ſeems, that Buller J. ſaid, in Trin. 25 G. 3. that plaintiff, _ in their 
in the original action, may hold defendant to bail in ä an?“ = 
action of debt upon the judgment in ſuch original ac- 

tion, notwithſtanding error brought, provided no bail was 

given in the original action. 


In an action on a recovery, in a foreign court, there What bail on 
ſhall be only common bail. De Balf v. Mackenzie, Str. Jndgment in 
1243. 8. C. Bar. 73. x OY 


In an action on a judgment of an inferior court, On judgment in 
though bail was given in the original action below, de- ia!crior courts, 
fendant may be held to ſpecial bail, becauſe no bail has | 
been given in the ſuperior cdurt before. Davis, executor, 4 
v. Lectie, Bar. 94. 


But it may be generally obſerved, that, although in Special bail 
actions of debt on judgment, ſpecial bail may, in certain 2 
caſes, as above mentioned, be required; yet it can only ment. : 

be had once ; for if plaintiff in ſuch caſe recovers, he can- 

not arreſt defendant in another action upon ſuch ſecond 


judgment. Chambers v. Rebinfon, Str. 782. 


* 
In debt on a judgment, after defendant has been ſu- How if defend- 
perſeded, if owing to plaintiff's laches, common bail {7.4 ops, 
only is requiſite in both courts. Hall v. Howes, Str. 
1039. Blanford, and others, v. Foot, Cow. 72. Cham- 


bers v. Robinſon, Str. 782. 


But if the ſuperſedeas be galned by ſurpriſe, ſpecial 
bail, Whalley v. Martin, Bar, 62. n * 


The defendant cannot, after being ſuperſeded, be held 
to ſpecidl bail in an aCtion brought — ſuch former 
judgment; yet he may be charged in execution aſter 
Judgment obtained in the ſecond action. Poulter v. Sal- 
men, Bar. 383. 


Where the defendant might have pleaded bankruptcy Or become 
in the firſt action, but did _ he ſhall Rill be hel 8 a 
| | ſpec | 


—_.. IN WHAT CASES Ion. If, 


ſpecial bail upon the judgment, becauſe the court will 
look no further than the judgment. Combes v. Blac ball, 


Str. 477. 
(As) (A 5.) Where the Action is on a penal Statute. 
No bail, In actions on penal ſtatutes, the defendant, generally 


ſpeaking, is not to be arreſted and held to ſpecial bail, be- 
cauſe the penalty is in the nature of/ a fine or amerce- 
ment, ſet on the party for an offence committed; and, 
therefore, no — ought to ſuffer any inconvenience, 
by reaſon of ſuch law, till he is convicted of the offence, 
St. George's caſe, Velv. 53. 2 Brown, 293. Preſgraw''; 
caſe, Comyns, 75. Barnes, 80. WWhitingham v. Coghlan. 


So in qui tam actions. 


Kxeept avtho- But there are ſome exceptions to this rule; as where 
nk, the the ſtatute on which the Aktion is brought expreſsly au— 
| thoriſes an arreſt, as the 11 & 12 W. 3. for exporting 
wool; 26 G. 2. c. 21. for having unſealed wrought ſill 
in defendant's cuſtody, Rex v. Rebord, Bur. 1569. 


Or in actions on the lottery act, 27 G. 3+ C. I, Dari 
v. Mazzinghi, I D. & E. 705. | 


Or on the 4 G. 2. c. 28. for double rent. 


Or the Aon be So if the action be on a remedial ſtatute, as on ſtatute 
on @ remedial Ann. c. 14. by the loſer againſt the winner at play; 
— cauſe it is at the ſuit of the party grieved, wherein de- 
fendant is debtor to the plaintiff in ſo much money had 
and received, Turner v. Warren, Str. 1079. 


CL a. 


— 


—̃ͤ— — —0 


(A 6.) (A6.) here it is 4 ficend Aion for the ſame Cauſe, pending tht 
firſt, or otherwiſe, 


It is a maxim in law, nemo debet bir vexari pro eddent 
rauſd, 


— — 
— - 


2 


Formerly no So ſtrictly was this principle formerly attended to, that 
bail in « ſecond even if a plaintiff were nonproſſed or nonſuited, though 
— & gon: perhaps for a mere defect in the pleadings, andafterwards 

to rought a ſecond action, defendant could not in ſuch 


ſecond 


= = 


1. II. 


Will 


hall, 


rally 
, be- 
erce- 
and, 
ence, 
ence, 
awe; 


Hau. 


here 
au- 


rting 
t i 


Dau 


atute 
lay; 
de- 


had 


ug ti 
Aden 


that 
ough 
yards 
ſuch 
cond 
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ſecond action be arreſted. Almanzor v. Davilac, Com; 


0 94. 8. C. Ray. 679. 


But the practice is now otherwiſe z and plaintiff may, 
after a nonpros or nonſuit, bring a ſecond action, and 


hold defendant to ſpecial bail, it being deemed a ſuſſicient 


puniſhment to plaintiff to pay coſts in the firſt action. 
Turton V. Hayes, B. R. Str. 439. Harris V. Reberts, C. B. 


. Bar. 73, 


In B. R. however, a diſtinction hath been made be- 
tween a nonſuit upon the merits, and upon a flip or in- 
tormality z in the /atter caſe, defendant may bs held to 


bail in a ſecond action, but nt in the former, 


51 


But now other- 
wiſe, 


Difference be. 
tween nonſuie 
on the merits of 
not. 


So if plamtiff finds that he has miſtaken his form of Of anehteg de- 


action, or the like, he may diſcontinue upon _ of 
coſts, and arreſt defendant in a ſecond action tor the ſame 
cauſe. Bates v. Barry, 2 Wil. 381: 


But he ſhould be always careſul to diſcontinue regu- 
Jarly the firſt action, and to get the coſts taxed and paid, 
before he commences the ſecond action; otherwiſe the 
defendant, upon motion, will obtain his diſcharge from 
ſuch ſecond arreſt, upon filing common bail; for it is a 
general rule, that no one ought to be arreſted in a ſecond 
action, whilſt another action for the ſame cauſe, and in 


which he had been before arreſted, is depending. Belt« 


fante V. Levy, Str. 1209. 


The vaſe of Olmins v. Delany was, indeed, an excep- 
tion to this rule: it was an action of debt on bond for 
900 |, z defendant put in bail, who juſtified, and were al- 
lowed ; plaintiff — finding that they were for- 
Iworn and worth nothing, diſcontinued, having % ar- 
reſted the defendant in a ſecond action, and held him to 
bailz upon which defendant moved to be diſcharged on 
common bail, according to the above general rule ; but 
on ſhewing cauſe, a ſcene of villainy appearing to the 
court, they diſcharged the rule, and ſaid that plaintiff 
was right in laying hold of him ag he did; for: had he 
diſcontinued before, the defendant probably would have 
abſconded, and therefore ordered him to be held to ſpecial 
bail, Str. 1216. ad 


8 
* 


TIE There 


ſendant in a 
ſecond scon, 
after diſc intiny- 


ance of the firſt, 


Such diſcontl- 
nuance muſt be 


regular, 


Under frong 
circyurRances of 
villainy, arreſts 
in ſecond «tions 
have been 61. 
lowed before 
diſcontiuuance z 


But the dire w- There ſhould be ſtrong circumſtances of fraud a 
antes muſt be 


Orthe ecort will- We accordingly find, in the caſe of Belcher and Gan- 


diſcountenance 
ſuch procecding. 


In ſuch particu- 
Rar caſes, sppli- 
cation ſhould de 


Yr cafe refer- 


may be arreiied 
on the award, 
though bail in 


} 
4 


Now ſatiled by 


[ch. Il. 


il. 
lainy, on the part of defendant, to juſtify plaintiff in ſuch 
a ſtep ; for, unleſs the neceſſity of it clearly appeared, no 
court would countenance the proceedings: 


IN WHAT CASES 


fell, Bur. 2502, which was alſo an attempt by plaintiff to 
get rid of bail who had juſtified, but were afterwards 
ound to be worth nothing, that the attorney was repri- 
manded by the court for his conduct, the fide-bar rule 
for diſcontinuing the former action was diſcharged, and 
the original bail ſtill remained liable to their recogni- 
zance ; and yet, in this caſe, the firſt action was actually 
diſcontinued before the commencement of the ſecond ; 
but ſuch diſcontinuance not being until after bail had 
juſtified, and the court conceiving the whole to be a 
trick to oppreſs defendant, ſhewed their diſapprobation of 
it, notwithſtanding the caſe of O/mius and Delaney, and 
ſaid, that the attorney ought firſt to have applied to them 
diſcleſing all the circumſtances. 


Where a cauſe, in which defendant was held to bail, is 
referred to arbitration, and the arbitrator awards to the 
plaintiff a ſum, exceeding 101. the defendant may be 
arreſted again in an action upon the award; for the re- 
ference put an end to the firſt action, and a new cauſe of 
action aroſe by the arbitration. Collins v. Powell, 2 D. 


& E. 756. 


(A7.) Where the Aﬀtion is removed from inferior Courts, 


Various caſes are to be found in the books reſpecting 
the practice of holding to bail where the cauſe was re- 
moved out of an inferior court; and the general rule 
ſeems to have been, that in All caſes, excepting that of an 
executor, where the cauſe was removed by habear corpui, 
the defendant was obliged to find ſpecial bail, although 
the original cauſe of action would not have been ballable in 
the ſuperior court j becauſe otherwiſe, the defendant had 
it in his power to put the plaintiff in a worſe condition 
than he was in before, and this they did out of indulgence 
to inferior courts. Page v. Price, Sal. 98. 102, 


' But now the practice, in this particular, is clearly ſet- 
tled by the 19 C. 3. c. 70. 3 Which, in the firſt * 
e 
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aboliſhed all diſtinction between inferior and ſuperior 


courts, as to the ſum for which a perſon may be ar- 
reſted; and ſecondly, has poſitively enacted, that defend- 
ants muſt find bail upon remoyal of the cauſe, though 
not originally of a bailable nature. 


8. 1. No perſon ſhall be arreſted or held to ſpecial bail 
upon any proceſs iſſuing out of any inferior court, where 
the cauſe of action ſhall not amount to 1c l. and upwards, 


8. 6. No cauſe, where the cauſe of action ſhall not 
amount to 101. or upwards, ſhall be removed into any 
ſuperior court by habeas corpus, or otherwiſe, unleſs the 
defendant ſhall enter into a recognizance for payment of 


debt and coſts, in caſe judgment ſhall paſs againſt him, 


Having duly conſidered the xATURE of the 
cauſe of action, and its oBJzcT, the next thing to 
be attended to, in order to diſcover whether $PECIAL 
or COMMON bail is required, is, 


B. The Perſon againſt whom the Action is B. 
brought, 


An action, from its nature and object, may be, what is Perſons not re- 
uſually termed, a bailable action ; and = the defendant wr 3 1 
ag , , . f i 
againſt whom it is brought, owing to his peculiar ſitua- 
tion, or ſome other circumſtances, may not be liable to 
be arreſted and held to ſpecial bail j it will be ſerviceable, 
therefore, to point out what deſcription of perſons are 


legally intitled to this exemption : And firſt, 


(B 1.) Of Dyſendants ſued in auter Droit. (B1.) 


By a defendant ſued in auter droit, is here to be under- What is meant 
ſtood, any perſon againſt whom an action is brought as bereby. 

the repreſentative of another, for a debt, or cauſe of ac- 

dition tion, contracted or incurred, not by the defendant him- 

gence ſelf, but by the perſon whom he ſo repreſents. 


In which caſe, although he may be liable to an action, 
y ſet and anſwerable to the extent of the property of the prin- 
Gy * cipal which he may have in his hands, yet it would be 
lde | E 3 contrary 


34 


Heirs, execu- 
tors, adminil: a- 
cor, exeryp!s 


Unleſs they 
woke the n- 
ſelves anſwer + 
able 


Þy promiſe, 


Dy 8 devaſtavl', 


Dell, or ſureiles. 


IN WHAT CASES FCh. 11, 


contrary to reaſon and juſtice if his perſon were ſubject 
to an arreſt and impriſonment. 


Heirs, executors, and adminiſtrators, therefore, when 
charged as ſuch, cannot be arreſted and held to bail; be- 
cauſe the demand is not on the perſon, but. on the aſſets 
of the deceaſed. 2 Brown, 293. Smale v. Warm, 3 Bull, 
3 16, | 


If, however, they commit any act, to make themſelves 


'and their own property legally anſwerable for ſuch de- 


mand, then they may be arreſted and held to ſpecial bail ; 
becauſe the action, in ſuch caſe, attache upon them, and 
they are not ſued in ater droit, but in their exon right. 


Thus, if an heir, executor, or adminiſtrator, perſonally 
romiſcs and undertakes, in writing, to pay any debt or 
egacy, ſuch promile will be binding, und he himſelf ren- 

de ed liable to be arreſted for payment of ſuch demand. 
1 ackenzie Vs Alackengie, I D, K | 716, 


go if an executor, or adminiſtrator, has been guilty of 
a devaſtavit, or walling the deceaſed's goods in an action 
ſuggeſting ſuch deva/favit, he may be arreſted 4 becauſe, 
by tuch miſconduct, he has rendered himſelf and his own 
property liable, Page v. Price, Salk, 98. Horſey v 
Daniel, 2 Lev. 145. Sid, 63. Executors of Boothby v. 
Buller, | 


But then it ſhould be an actual drvafavit, returned by 
the ſheriff, or at leaſt grounded on an affidavit, Duprett 
v. Ty/lard, Carth, 264. A mere ſuggeſtion of a deva/favit 


* 


is not ſufficient, Ib. 


Upon the ſame principle, in actions againſt the bail or 
ſureties of another, defendants ſhall not be arreſted, ſince 
they are ſued not ſor a debt contracted by themſelves, hut 
by their principal for whom they are bound z and beſides, 
were it otherwiſe, there might be bail ad infinitum, 


In all actions, therefore, on bail bonds, replevin bonds, 
and the like, comman bail only is required, Dux Ormond 
v. Brierly, Sal. 99. | 


So aſſignees of bankrupts, being merely the repreſenta- 
tives of another, are not liable to be arreſted, = 
| | | (B 2.) Of 
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(B 2.) Of Perſon privileged from Arreſts. (B 2.) 


Further, there are certain perſons, who, though ſued In what cafes 
in their can right, are by law privileged from arreſt z and 8enerefly. 


| this cither 


(B 2. a.) By reaſon of the Defendant's legal Incapneity, 
(h 2. b.) By reaſon of the Dignity of Defendant's Station, 
(h 2. e.) Ry reaſon of the peculiar Nature of Defendant's 


Profiion or Office. 


B 2. a.) Of Defindants aue, by reaſon of legal Incapacity, are 
288 privileged from A. l iu (B 1 10 


Thus, on account of their legal incapacity, e cans Minors 
not be arreſted, nor a fee covert or married woman. 


Indeed no action can be brought againſt a feme covert pom roverts, 
lone 4 but, in all eaſes, where it da neceſſary to make her 
u party to the ſuit, the huſband mult allo be joined, . 


In which aQions againſt huſband and wife, the hul- yo © be ar 
band only ought to be arreſted, who is to put in bail for req«, 
himſelf and wife, Roberts v. Andrews & Us, Black. 9520, 

Jidwards v. Rourke & Ux. 1 D. & E. 486, 


Nor can the wife be arreſted, although the huſband 
cannot be found, if it be notorious that ſhe is a married 
woman. Ib, 


And this privilege, or protection, is founded not only Why, 
upon the 3 of the legal incapacity of a feme 
covert, to do any att for herſelf z but alſo becauſe, as 
ſhe has for the moſt part no property of her own, ſhe 
might, if liable to an arrcſt, be imprifoned for life, 


But there are ſome exceptions to this rule z and, in — 
certain particular caſes, a feme covert may be arreſted, . 46e, 


And in what 


caſes 
Or defendant has impoſed upon plaintiff in paſſing for sbe may be ar- 
an unmarried woman. Pearſon v. Meaden, Black. go. reſted. 


Wilſon v. Campbell, M. 20 G. 3. 


As if the coverture be not open and notorious. 


Or if ſhe live notoriouſly in a ſtate of feparation, and 
the like. Corbet v. Poelnitz & Ux. 1 D. & E. 5. = 
E 4 


wt 1 — we eo 


; 


IN WHAT 466 (Ch, I, 


aw b, In which caſes, the ation ought o be brought agalnſt 
ah her only,, * 
Wich reſpech to taking a ſeme covert In everution, the 
law is ſomewhat different N but It is ſufficient, in this 
place, to have ſhewn how far ſhe is liable to be arreſted 
pn meſne proceſs, . proceedings, by or againſt 
_ and feme, mult be reſerved to another part of the 
wor 


852. b.) Of Defendants who, by reaſon of the Dignity of their 
Sͤtatiam, are privileged from Arreſts. 


4 .1ſt, The royal family, as the higheſt in dignity, are the 
fore — firſt intitled » this privilege. 155 extended Wh to the 
3 king's ſervants in ordinary, and menial ſervants. The 
King v. Moulton, & c. 2 Keb. 3. The King v. Thrampton, 

ib. 485. Dixon v. Killigrew, T. Ray. 15 2. | 


4 
In the firſt of which caſes, it is ſaid, that the court de- 
elared their opinions, that none of the king's ſervants in 
ordinary can be arreſted without notice firſt given to the 


* lord chamberlain, who cannot privilege any perpetually ; 


but, in convenient time, muſt either remove ſuch, or make 
them pay their debts, the privilege being the king's, not 
the parties; but if the bailiffs, without notice, do arreſt 
any ſuch, the meſſengers of the lord chamberlain cannot 
reſcue the priſoner by letter (the arreſt being lawful), nor 
by his warrant ; but the party who ſued is puniſhable for 

his contempt. | | 


To what ſer- But this privilege only extends to the ſervants of the 

| king and queen regent, and not to thoſe of the queen con- 
fort or queen dawager. Starkie's caſe, 1 Keb. 842. The 
King and Capell v. Band and Segrave, ib. 877. 


2. 2d, Ambaſſadors, public miniſters, of any foreign 
— prince or ſtate (authoriſed and received as ſuch by his 
Per domeftie majeſty), and their domeſtic ſervants, are privileged from 
ſerv ants, arreſts, | 


5 Ans, e 6. This is declared to be the law by the 7 Ann. e. 12. 


but this act was only a deciaratory act; for the privilege 
itſelf is founded upon the /aw of nations, and * 
exite d. 
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exiſted, The only thing new in that act, ls a clauſe, , 

. 4. which glyes a ſummary Juriſdiction for the puniſh» 

ment of the Infractors of this law. Bur, 1486 i= 

„ Whereby the party ſuing, and the worn proſeeut= 8, 4, Pune | 
« Ing ſuch ſult, and the officers executing the proceſy, Pn IN 

« being convicted by the oath of one witneſs before the 16, _ 
« Lord Chancellor, the C. J. of B. R., or C. J. of C. B., 

« or any two of them, ſhall ſuffer ſuch pains, penalties 

$ and puniſhment, as they, or any two of them, ſhall 

40 impoſe.“ | Þ 4 


The above act of parliament was occaſioned by a par- Occaſion of that 
ticular circumſtance, namely, the arreſting of an am- # | 
baſſador from Peter the Great, Czar of Muſcovy, who, 
highly reſenting the affront, this act was paſſed, and — | 

P 


| og 


to him as a national apology. See an account thereo 
1 Black. Com. 255. | 


By ſ. 5. of the above act, there is a proviſo, | * that Proviſo with'an 
no merchant, or other trader whatſoever, within the de- ebe in | 
ſcription of any of the ſtatutes againſt bankrupts, who traders, 5 gd. 
puts himſelf into the ſervice of any ſuch ambaſſador, or 


public miniſter, ſhall have the benefit of that act.“ 


And further, ce that no perſon ſhall. be proceeded Neceffity of re-. 
againſt as having arreſted the ſervant of any ambaſſador, giſteringtbeam. 
or public miniſter, unleſs the name of ſuch ſervant be —— 
firſt regiſtered in the office of one of the principal ſe+ wherg, * 
cretaries of ſtatq, and by ſuch ſecretary tranſmitted ta 
the ſheriffs of London and Middleſex for the time heing, 
or their under ſheriffs, or deputies, who ſhall, upon the 
receipt thereof, / hang up the ſame in ſome public place 
in their offices,/ whereto all perſons may reſort, and take 
copies thereof,/ without fee or reward, 


Since the paſling of the act of 7 Ann. various caſes The fat. Ana 
have been decided concerning this privilege, from which explained, = 
it may be collected, 1ſt, with refpedt to the miniſters 

themſelves who are privileged : 


That they muſt be ambaſſadors, or public miniſters, With respect te 
authoriſed, and received here as ſuch, 9 
Conſuls, or agents of commerce, though received as : 
ſuch by the courts to which they are employed, are not 
ſuch miniſters as are protected or privileged, 


a0, 


r n r 9 


With reſpeA te 
their ſervaocts, 


Muſt be domeſ- 
tic. 


5 
FN.atish to 
make them ſo». 


Which mutt be 
ſwvin to. 


What the 66d - 


vit mull contain. 


ject to the bankrupt laws. 


Privilege er ; 
tends to the fo+ 
reign 'ervantz of 


miniſters, 


— 


IN WHAT CASPS (Ch. II. 
2d, With reſpect to the ſervants of ſuch ambaſſadors ; 


Such ſervants muſt be, bena fide, domeſtic ſervants. 
Poitier v. Croza, Black. 48. 


„% 4 SS 


— —_—— » i FS 


Co 
I 


Not that it is neceſſary for them to lie in the houſe, 
(though that was formerly thought eſſential, 1 Wil. 79.) 
as many houſes are not large enough to lodge all the ſer- 
vants of ambaſſadors; but they ought to be actual ſer- 
vants, employed in or about the houſe. Toms v. Hams 


mond, Bar. 370. 


r 
* 


r 


There muſt be a retainer, an effice by name, and an 
actual ſervice, in that olſice. Triguet v. Bath, Black. 474. 


The nature of the ſervice, and the actual performance 
of it, mult be particularly (worn to. Bur. 1479. Peach 
and ethers, v. Bath, But it is not expected that every 
particular act of the ſervice ſhould be ſpecified. lb. 


The affidavit, therefore, to diſcharge ſuch ſervant, if 
arreſted, ſhould ſpecify his employment; for ſwearing 
generally that he is a domeſtic, or menial ſervant, is not 
ſufficient z nor, on the other hand, is it enough to ſhew 
that he is a ſervant of an ambaſſador, and to ſpecify the 
nature of that ſervice, unleſs it further appears, that he 
is alſo, generally ſpeaking, a domeſtic ſervant. Poitier v. 
Croza, 1 Black. 48. BSeacomb v. Bowiney, 1 Wil. 20. 
Carolino's caſe, 1 Wil. 78. Lectwoad v. Coyſgarne, Bur, 
1676. 


But the ſecretary of a foreign miniſter, though not 
immediately a domeſtic, is a ſervant within the ſtatute, 


Hophins v. De Robeck, 3 D. & E. 79. 


The affidavit muſt alſo ſhew, that he was ſuch do- 
meſtie ſervant at the time of the arreſt ; for it will be no 
protection to make him ſo afterwards. Heathfield v. Chil. 
ton, Bur. 2017. ‚ 


It ſhould, laſtly, ſhew that he is not a trader, or ſub- 


N. B. This privilege from arreſt extends as well to 
the ſervants who arc natives of the country where the 
miniſter reſides, as to his foreign ſervants whom he 


brings over with him. Bur. 1677. Th 
c 


* 
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The courts require the above particularities, in order 
to prevent any unjuſtifiable abuſes of this privilege, 
which might otherwiſe be perverted into a mere ſcheme 
to ſcreen people from their creditors, 


IS 


3” 


— Kal » 1 Are 


A 
WW 


For although the proceſs of the law ſhall not take a 
domeſtic ſervant out of the ſervice of a public miniſter, 
yet a public miniſter ſhall not take a man from the cuſ- 
tody of the law. Bur. 2017. 


W — * 
= 


zd, With reſpeCt to the proviſo in that act, in ſ. 5, With re(peft to 
as to the exception to traders or merchants, it was held, e Ro in 
that an Engliſh ſecretary to a foreign miniſter, who was ng — 
formerly a trader, but who hath ſome years back left off 
trading, does not come within the exception, though he 
may even be under ſuſpicious circumſtances. Triquet, and 


others, v. Bath, Bur. 1478. 


For if ſuch ſervice, as is here ſpoken of, be ſufficiently 
proved by affidavit, the court will not, upon bare %- 
n only, ſuppoſe it to have been merely colourable and 
colluſive. Ib, 


4th, With reſpect to the other part of the proviſo, With respect to 
namely, the regi/ſering of the names of ſuch ambaſſa- — ot 
dor's ſervants, it is to be obſerved, that this is no con- „t lach ſecrants, 
dition precedent to the being entitled to the privilege of a 
public miniſter's ſervant, It only relates to the officer 
who arreſted him, and who, in cafe of the negle& of 
ſuch entry, is not liable to be puniſhed under that ſta- 


tute, although the 22 arreſted may ſtill, on applica- 


not tion to the court, be diſcharged. Bur. 2017. Hopkins 
ate. v. De Robeck, 3 D. & E. 79. Seacombe v. Boulney, 
1 Wil, 20, | 
3. 
do- 3. The next perſons to be mentioned as privileged Pee and pours 
no from arreſt, on account of the dignity of their ſtation, © 
hils are, peers of the realm of Angland, and peereſſes, as 
well by birth as by marriage. 
ub- The like privilege is given by the act of union, 5 Ann. 
c. 8, art. 23, to peers and peereſſes of Scotland, | 
to And even if defendant ſucceeds to a peerage after he 
the is arreſted in an action, he will on motion be diſcharged. 
he Trinder v. Shirley, Do. 45. 
But 


, 
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Whoto be deem - 
ed ſuch. 


* 


Not to peereſſes 


by marriage,who 


afterwards marry 


gommoners z 


Mor to the fon 


of a peer; 


Nor to their 
ſervants, 


To what extent. 


165, 


IN WHAT CASES (Ch. II. 


But by peers of the realm of England, is to be under. 
ſtood lords of the parliament of . ſo that all 
other noblemen, not being lords of the parliament of this 
realm, are not privileged. This privilege, therefore, 
does not extend to Iriſh or other foreign peers. 2 Inſt. 
48. 3 Inſt. 30. 


Nor to peereſſes who became ſuch by marriage, and 
afterwards have married commoners ; but it is otherwiſe, 
if they were peereſſes by deſcent: “ For if a woman 
« that is noble by deſcent, marry one that is under the 
« degree of nobility, ſhe remaineth noble {till z but if 
« ſhe gain it by marriage, ſhe loſes it if ſhe afterwards 


«© marry under the degree of nobility.” Co. Lit. 16. b. 


Nor to the ſon and heir apparent of a peer; but an in- 
fant peer is privileged, his perſon being held ſacred. 
Co. Lit. 156. 2 Inſt. 48. 


| Formerly the ſervants of peers, who were neceſſarily 
and properly employed about their eſtates and perſons, 
were privileged from arreſt. Chefter v. Upfdale, 1 Wil. 
278. 


But by the 10 G. 3. c. 50. ſ. 10. this privilege, toge- 
ther with all others which 2 rom the com- 
mon law in matters of civil right, fave only as to the free- 
dom of the members perſons, was aboliſhed. 1 Blac. 
Com. 165. 


4. By the privilege of parliament, as alſo by the ſtatute 
10 G. 3. c. 50, members of parliament cannot be arreſted. 


This, however, is a limited protection; namely, for 
forty days after every prorogation, and forty days before 
the next appointed meeting z which is now in effect as 
long as the parliament ſubſiſts, it ſeldom being prorogued 
for more than four-ſcore days at a time, 1 Þ ac. Com. 


This Er of parliament holds in the caſe of iuſorm- 
22 or the king, except it be for treaſon, felony, or 
the like. | 


For it is to be obſerved, that privilege of parliament 
does not hold in any of the three following caſes, vis. 
12 treaſon, 
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treaſon, felony, or the peace; that is, where ſurety of the 
peace is required. The King v. Wilks, 2 Wil. 159. 


(B 2. c.) Of Perſons privileged by reaſon of the peculiar Nature 
of their Profeſſion or Office, 


Perſons privileged from arreſts, by reaſon of the nature 
of their profeſſion or office, are, attorniet and other officers 
of the courts, whoſe conſtant attendance in the courts is 
preſumed to be neceſſary, | 


If therefore ſuch perſon be arreſted, he is intitled to his 
diſcharge ; for the mode of obtaining which, ſee poſt D. 
in this chapter. 


(B 3.) Of Perſons protected only in certain Ca/es, and to a cer- 


tain Amount. 


The perſons who have hitherto been ſpoken of, are 
ſuch as are wholly privileged from arreſts; but there are 
ſome who are only partially protected in certain caſes, and 
to a certain amount; ſuch are, 


Soldiers and ſailors in his majeſty's ſervice, who have 
either been inliſted therein againſt their will, or have 
voluntarily inliſted themſelves. 


By the acts for recruiting his majeſty's land forces and 
marines, it is enacted, that no perſon inliſted ſhall be 
taken out of his majeſty's ſervice by any proceſs, other 
than for ſome criminal matter : but it was held in a caſe 
on one of theſe acts, viz, 30 G. 2. c. 8, that it only 
meant to privilege ſuch perſons from arreſts as were under 
that act compelled againſt their wills to ſerve as ſoldiers, 
and not to a perſon who voluntarily inliſted himſelf. 
Turner v. Turner, Bur. 466. | 


Where defendant, an inliſted perſon, has been arreſted 
and held to bail, he, may be ſurrendered by his ball in 
their own diſcharge 4 for the manner of doing which, 
vide the caſe of Bond v. Iſaac, Bur. 339. 


By 1 G. 2. ſt. 2. c. 14. & 3t G. 2. c. 10. for enedu- 
raging ſeamen to enter, “ No perſon who ſhall liſt * 
« { 
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(B 2. c.) 
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(B 3.) 


Soldiers and 
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Inlifted ſoldiers 
not to be arreſt» 
ed. 


If arreſted 
by — 


Volunteer fears 
men not © be 
««reſtvd under 
aol, 


02 IN WHAT CASES Ich. If, 


e felf to ſerve on board any of his majeſty's ſhips of 
« war ſhall be held to bail, but on affidavit, that the ſum 
“ juſtly due amounts to 201.” 


Whoare deemed A ſeaman, upon the ſhip's books, though he has ab- 
Wikia this f- ſented himſelf, is a feaman within the act. Studwell v. 


ute. Bunton, Bar. 95. 


Armourers, gunners, &c, enliſted as common ſea- 
men, are within it. Barnſley v. Archer, Bar, 114. 


. fol9 By the mutiny act (31 G. 3. c. 13. ſ. 65.), in order 
Ache ue to prevent ſo far as may be any unjuſt or fraudulent 
20 l. arreſts that may be made upon ſoldiers, whereby 4s 
majeſty and the public may be deprived of their ſervices it 
is enacted, that no perſon who is liſted, or ſhall liſt 
himſelf, as a volunteer, ſhall be taken out of his majeſty's 
ſervice by any proceſs or execution, other than for ſone 
criminal matter, unleſs the original ſum, or cauſe of 
action, amounts to 20 l. over and above all coſts, and a 
memorandum thereof marked on the back of the pro- 


_ cel# 


Who comer Not only common ſoldier, but non-commilſioned 
whhin this G., officers and privates, have been held within the. ſtatute, 
$9 are ferjeants 4 and the certificate of the /erretary ut 
war of the nature ofen ſerjeant's ion, may be read 


as evidence, Lloyd v. Worddall, 1 Blac: 29. 


go is a drummet and a gunner in the train of artillery, 
2 v. Louth, Str. 5+ Bo u trooper juſt enliſted, 
layley v. Jeuner, Str. 2, Bo recruits juſt enliſted, But 
an out-penſioner of Chelſea Hoſpital is not. Howler v. 


Owen, Bar. 432+ 


b only extends But the legiſlature, in this aft, had only in view the pre- 

ts vivid cafes, venting of arreſts In %% attions, it has no relation 19 

nei is imine), crimes of any thing of ae nature 4 40 that a foldicr 
is liable to be taken up for diſabeying any order of a 
juſtice, inaſmuch as that is an offence fo far criminal, 
that in almoſt every inſtance the party may be indicted 
for it. The King V. Archer, 2 D, & E. 273. 


be re. If a perſon privileged within theſe ſtatutes be ar- 
— wh .reſted, and pays the debt, in order to obtain his liberty, 


for biediſcharge. th court, on motion, will compel the party arreſting him 
to 


. 
N 
1 
f 
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to repay him ſuch money; it having been held equalfy 
reaſonable, that the money paid by defendant to obtain his 
liberty ſhould be repaid, as that his perſon, in cafe the 
application had been on that account, ſhould have been 
diſcharged. Methuen v. Martin, Say. 107. 


So perſons living in Wales, and the counties palatine, 
are protected from arrcits to a certain degree; for, by 
the ſtatute 11 & 12 W. 3. c. 9. „ ſheritts, &c. are not 
to take ſpecial bail in Wales or counties palatine, upon 

roceſs out of his majeſty's courts at Weſtminſter, unleſs 
aſhdavit be firſt made, and filed in court, that the cauſe of 
action amounts to 201. or upwards z and bail not to be 
taken for more than the ſum expreſſed in the aſſidavit.“ 


Special bail was taken for 12 1, upon proceſs into Lan- 
caſhirez and on motion for common bail, plaintiff inſiſted, 
that as the 12 G. 1. c. 29. about not holding to bail 
under 1ol, had an exception to Scotland only, it was in- 
tended to extend to all other places, and conſequently 
way a virtual repeal of 11 & 12 W. 3. But per cur, — 
ure not inconſiſtent : for the 12 G, docs not fay, you ſhall 
liave bail for 10 l. but only that you ſhall not have bail 
under 1 l. whereas, in 11 & 12 W. 4, there are nega» 
tive words y and the oath, in this cafe, beirg only to 12 1, 
Maintiff is not entitled to hold defendant to ſpecial bay, 
meh v. Dudley, Str. 1102, Id. Aline V. Charles, 
Bar, 609, Rayner v. Borough, Var. By, ; where it is alſo 
ſaid, that the ſtatute of W. is not repealed by the 13 
(1, 1, 


C. Of particular Circumſtances in the Caſe which 
exempt Perſons from being held to ſpecial Bail, 
who would otherwile be liable thereto, 


The action may, in its nature and object, be a ballable 
one, and the party againſt whom it is brought may not 
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No arreft in 
Wales vr couns 
ties palatine, on- 
leſs caule of ut- 
non amounts to 
201, 


come within any of the deſcriptlons above mentioned, (9 - 


as to intitle him to privilege or protection 4 and yet, 
rom ſome peculiar circumſtances, defendant may be 
exempt from ſpecial ball. 


Such is the caſe of certificated bankrupts, with reſpect 
to all cauſes of action which accrued previous to the 
commulion of bankruptcy, and which could have been 

| proved 


- 
Cer'ificated 
bankrupt diſ- 
charged from 
ded's before 
daakrypicy, 


* 


| 
| 
1 
| 


*&- I wHAT casts (eh. 1t, 


+ 


. under it ; for which they are not only not liable 
be arreſted, but the debt, or demand itſelf, is diſchar- 
pgedby the certificate ; and this, though judgment is not 
'obtained till after the certificate allowed. Cooke's Bank- 


rupt Laws, 343. | 


And later ans And not only the otiginal debt itſelf is diſcharged, but 
cots atizching, the whole that relates thereto ; as any intereſt that may 
e have accrued thereon, or any coſts that may have been 
=: ..  Incurred in the ſuing of ſuch debt ſince the bankruptcy; 
| as thoy all ſtand upon the ſame footing, Blandford 
and others, executors of Freud, v. Foote, Cow. 138. 

Graham v. Benton, 2 Str. 1196. 


| Bot not fs, if be But if the bankrupt pleads a falſe plea in an action 


pleads u falls apainſt him as executor, between the time of the com- 

ples as qxocutor. miflion and of his obtaining his certificate, whereby he 
has had judgment againſt him as to the coſts of ſuch plea 
"de bonis propriis, he ſhall not, after he has obtained his 
certificate, be diſcharged from ſuch coſts. Howard, and 
other executors, v. Jemmot, executor, Bur, 1368. 


Nor bs » bones It is, however, to be obſerved, that this exemption only 
rupt free from holds good where the _—_ of action was previous to the 
arreſt, except Hrankruptcy, and the debt itſelf could he proved under 
— — the commiſſion; for otherwiſe _ are liable to an arreſt, 
nager the come "Hockley v. Merry, Str. 1043. ully v. Sparks, Str. 867. 
miſſion. 'Cockerill v. Oufton, Bur. 436. — a variety of other 
taſes ; for which ſee Cooke's Bank. Laws, 345. 
Bankrupt cane And even if a bankrupt, after haying obtained his cer- 
not be arreſted tificate, promiſes a creditor, who did not prove bis debt 
_ vert under the commiſſion, to pay him, and is afterwards ar- 
ie reſted on that promiſe, the court will diſcharge him on 
common bail. Bayley v. Dillon, But. 736. 


And upon hir principle, that the action itſelf is founded 
ä merelſ upon a conſcientious obligation; for, in point of 
law, the certificate had exonerated him from the pay- 
ment of the debt z the freſh promiſe, therefore, was made 
from # conſcientious motive. Bat were he liable to be 
_ arreſted and imprifoned on ſuch promiſe, © it would be 
taking advantage of conſcientiouſneſs to uſe it againſt 
conſcience ;“ an action, however, will lie on ſuch promiſe. 
Bar. 737. e F 


* ” 
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* 
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But if the commiſſion, or the certificate, be fraudulent, Commiſſion mutt 
har- he court will not diſcharge the bankrupt on common bail, 2% N. fravdu- 
qwley v. Foes, Blac. 725. Martin v. O Hara, Cow. 4 


323. Robſon V. Calne, Do. 228, 


But in all ſuch caſes the defendant ſhould plead his Defendant mutt 
dankruptcy z for if he might do ſo, and neglecte it, and a Pina. bie banks 
udgment is obtained, he ſhall be liable to be arreſted in 2 


deen lebt on ſuch 2 nor will the court go further 
tcy; pack than the judgment to inquire into the time of tho 
Iford bankruptcy» s v. Blackall, Str. 477. 

138. 


If, therefore; defendant has obtained his certificate in If certificate not 
ime, it may be pleaded ; but if not properly allowed and obne time 
pbtained till after judgment, he mull apply to a judge, or * 5 od _ 
zove the court for his diſcharge, and verify the certiſi - cd. : 


om- 

he ate by affidavit. Tariton v. Fiſher, Do. 671. Graham 

plea v. Beyton, 1 Wil. 41. 

| his | 2 
and And even ſhould be, after judgment obtained, bring Whenever cer- - 


error, in order to delay execution until his certificate be fende obtained, 
allowed, and afterwards, ng ney obtain fack cop. 22 220 


only tificate, he may be diſcharged. Ib. X 

the 

nder Which diſcharge is founded upon the 5 G. 2. c. 30. 

reſt, . 13. TS 


But ſuch diſcharge only extends to the perſon, not to the Diſcharge on 
goods of the bankrupt z and the above i cited caſe extends 10 his” 
muſt be ſo conſtrued. If, therefore, an execution againſt Lig a bly 
cer- the goods of a bankrupt be taken out after his certificate es 
debt is ſigned by the creditors, and before it is allowed by the 
— chancellor, it is valid. Callen v. Meyrich, 1 D. & E. 


Another peculiar circumſtance which exempts a per- Infolrentdebtors 
nded bon from being arreſted, is, the having been diſcharged nd fugitives 
nt of lince the cauſe of action accrued on any of the inſolvent | 

pay- acts, either as an inſolvent debtor or 3 fugitive ; for, by 

ads theſe acts, after ſuch diſcharge, the perſon of the debtor is 

to be free from arreſt for any cauſe of action accruing before 

1d be the time mentioned in ſuch act, but his property is ſtill 

zainſt liable z for the debt itſelf is not extinguiſhed, as in the 

"niſc. WK <>'* of a certificated bankrupt. . > 


* By 
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The effect of 4 
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It will not ren- 
der them liable 
two an reſt. 


the day mentioned in the act. Paget v. M beate, Do. 671, 


IN WHAT CASES (Ch, It. 


By the acts of parliament, with reſpect to ſugitives, 
they muſt be ſuch perſons as went abroad for the > wr 
of avoiding their creditors. If, therefore, they go there 
for the purpoſe of trading, or have chiefly lived and con- 
tracted their debts there, they will not be deemed fugi- 
tives within the acts. Sheldon v. Foot, Say. 308. Honour 
v. Wetherhead, 1 Wil, 85. 


A debt due, by bond or promiſſory note, given before 
the day mentioned in the inſolvent act, though not pay- 
able till after, is debitum in praſenti though folvendum 
in futuro, and defendant ſo diſcharged ſhall not be liable 
to be arreſted thereupon z but otherwiſe of a debt pay- 
able upon a contingency, from which he would not be 
diſcharged, unleſs the contingency had happened before 


Workman v. Leake, Cow. 22. 


They only extend to England; a diſcharge upon ſuch an 
act paſſed in Ireland not ſufficient. Denbury v. Perew, 


A third circumſtance which exempts a perſon from 
being arreſted, is, the having obtained a ſuperſedeas in 2 
= action brought for the ſame cauſe; in which caſe, 

is perſon is afterwards free from arreſt for ſuch debt of 


demand, though his property is ſtill anſwerable. 


Nor will any fubſequent promiſe, in either of the tw 
laſt caſes, be a ſufficient ground for arreſt. 


Thus, where a defendant, having given his note for 
361. was — on an inſolvent debtor's act, and | 
afterwards promiſed to pay the debt by inſtalments, and 
actually did pay ſome of. the inſtalments, upon his being 
arreſted for the reſidue, he was diſcharged upon common I 
bail. Turner v. Scomberg, Str, 1233. 


In like manner, where the defendant, being arreſted 
for 251. lay in gaol till he was ſuperſeded, and the 
plaintiff, meeting him afterwards, got a note of him for 
20 l. and brought a freſh action upon it, and held him to 
bail, the court diſcharged him upon common bail, Tay 
v. Waſleneys, Str. 1218. * 


Þ.) 8PRCIAL OR COMMON BAIL; 


And upon this principle, that ſuch ſubſequent promiſe 
being made without any new conſideration paſſing, the 
old debt is ſtill in exiſtence, and is, in fact, the — cauſe 
of action. Since, therefore, the defendant would not be 
liable, after ſuch diſcharge or „per, to be arreſted 
for the original debt, neither ſhall he be ſo by virtue of 
ſuch ſubſequent promiſe, made without any freſh conſi- 


deration. 


Under this head may be claſſed all actions brought 
upon illegal conſiderations, or even where the legality of 
the contract is doubtful; in which caſes, if the defendant 
be arreſted, the court, on affidavit of the fact, will diſ- 
charge him on common bail. Sumner v. Greeen, C. B. 
T. R. 301. 


Thus have we endeavoured to point out the various 
conſiderations neceſſary to be attended to, for the 
better aſcertaining whether ſpecial or common bail 
only is required ; and to ſbew, that it depends firſt 
upon the nature and object of the action itſelf ; 
ſecondly, upon the perſon againſt whom it is brought ; 
and, laſtly, upon particular circumſtances ich 
may render it an exception to the general rule; it 
only now remains, before we conclude this chapter, 
to make a few general remarks upon | 


D. The Conſequence of arreſting any Perſon 
not liable to be arreſted, by reaſon of Privi- 
lege or otherwiſe, and of their Remedy and Diſ- 


charge. 


If any perſon, in * — caſe, arreſt another, 
and tum to ſpecial bail, without having ſome cauſe 
of aQtion againſt him amounting to 101. ſuch perſon 
will be liable to an action upon the caſe, for malicioully 
bolding him to bail, | 


| No if he hold him to bail for a much greater ſum than 
due. | | 


But before ſuch action, for maliciouſly holding to bail, is 
brought, the fir action on which the arreſt is wrongfully 


F 2 made, 
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made, ought to be determined. Morgan v. Hughes, 2 D. 
& E. 232. 


And this action can only be brought _ the party 
at whoſe ſuit ſuch arreſt was made; for neither the 
ſheriff, or his officers who made the arreſt, are liable, 


Tarlton v. Fiſher,” Do. 677. Nor the attorney who ſued 


out the writ, although he well knew that there was no cauſe 
of action, and was even himſelf a witneſs to the payment 
or releaſe of the debt for which defendant was arreſted ; 
for what an attorney does, is only as ſervant to another, 
and in the way of his calling and profeſſion. Barker v. 
 Braham & Norwood, 3 Wil. 379. 


Such is the mode of redreſs in thoſe caſes only, 
where the arreſt, and the holding to bail, are illegal for 
want of a juſt and ſufficient cauſe of action to render the 
defendant liable to ſuch arreſt. 


For where there is a juſt bai/able cauſe of action, but 
the defendant is not ſubject to an arreſt by reaſon of his 
privilege or protection, as before deſctibed; the remedy, 
in caſe he be arreſted, notwithſtanding ſuch privilege, is 
of a different nature. 


The chief thing to be obtained under ſuch circum- j 


ſtances, is the diſcharge of the perſon arreſted ; the man- 
ner of obtaining which will be preſently ſhewn. 


As to any action for damages, in ſuch a caſe, it ſeems 
ſomewhat doubtful, whether it can be maintained. In 
the caſe of Cameron v. Lightfoot, Blac. 1194. De Grey, 
C. J. tools pains to diſcourage the kind of action; and 
although he did not poſitively give it as his opinion, that 
in no ſuch caſe an action would lie z yet he ſtrongly in- 
timated the difficulty of maintaining it; and that the 
unfrequency of ſuch actions was no {lender proof of the 

eneral opinion concerning them. For though, ſays he, 
in many caſes (ſpeaking of 2 perſons being ar- 
reſted) the proceſs is declared void, yet in none has an) 
inſtance been produced, of an action of falſe impriſon- 
ment being brought. 


He makes, however, a difference (and ſurely juſtly) 
between caſes where the proceſs itſelf is word, — of ar- 
reſt on Sundays, of ambaſſadors, and the like,) — 
Where 
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D.] THEIR REMEDY AND DISCHARGE, 
where (as in that caſe of Cameron and Lightfoot, which 


was an action for arreſting the plaintiff, redeundo as a 
witneſs from the court) the writ is not void, nor the 
arreſt illegal, but only improperly timed. 


In the firſt, De Grey ſeemed doubtful; but in the 
laſt, the court were unanimous, that no action would 
lie, although the officer, if he knew the circumſtances, 
might poſſibly be punithable for the contempt. 


But although ſuch actions may be unfrequent, yet in 
ſtrictneſs of law, an action of treſpaſs will lie for arreſt- 
ing a privileged perſon, provided the writ on which 
ſuch arreſt was made be firſt /ſuper/eded, but not other- 
wiſe ; for till then it will be a juſtification. Per Buller, 
J. Tarlton v. Fiſher, Do. 677. Parſons v. Lloyd, 3 W. 


341. 
Such action muſt be brought againſt the party, not 


againſt the ſheriff, or his ofhcers. For it is ſettled, that 
no ſheriff, nor his officer, is liable to an action for falſe 


impriſonment for arreſting any privileged or protected 


rſon, as a certificated bankrupt, a feme covert, a peer, 
a diſcharged inſolvent, and the like.—Ib. Nor for ar- 
reſting an attorney, though the ſheriff was ſerved with 
a writ of privilege. Croſley v. Shaw, Blac. 1085. (The 
arreſting of an ambaſſador, or his ſervant, properly re- 


1 agreeable to act of parliament, is an exception; 
r in ſuch caſe, the bailiff would be liable by the ſta - 
tute 7 Ann.) 0 


If, however, they ſhould do any thing oppreſſive, 
after full notice of all the circumſtances, an action on 
the caſe might, perhaps, be maintained againſt them. Ib, 
Tarlton v. £1 1 Do. 676. 


But the general rule, with reſpect to ſheriffs and their 
officers, is, that a ſheriff is bound to execute proceſs 
iſſuing out of a court of competent juriſdiction, and 
though there be no cauſe of action, or the proceſs be er- 
roneous, the ſheriff is not reſponſible, Ib. 


The chief object, as it has been obſerved, of a pri- 
4. perſon who has been arreſted, is to obtain his 
ife 
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The ancient way of any one * himſelf of this 
privilege, was, generally ſpeaking, by ſuing out his writ 


The modern way of giving the ſame relief, is uſually 
by a ſummary motion to diſcharge. 


But the method to be purſued, muſt be governed by 


the nature of the caſe. : 


Ambaſſadors, and their ſervants, may get diſcharged 
by motion: grounded, in the latter caſe, upon an affidavit 
of defendant's being actually in the ſervice of ſuch an 


ambaſſador, or miniſter, &c. and accompanied with a . 


certificate from ſuch miniſter, that fuch defendant is in 
his ſervice, which affidavit muſt be formal, and circum« 
ſtantial, and agreeable to the directions ante (B. 2. b.). 


Peers and members of parliament, if arreſted, will 
be diſcharged on motion. 


Even though defendant ſhould be created a peer after 
the arreſt, 


Ho a feme covert, if arreſted, may be diſcharged on 


motion, 


Attornies, if ww fr arreſted on proceſs iſſuing out of 
the /ame court to which they belong, may be diſcharged 
on motion. IWheeler's caſe, I W. 298, 


But if an attorney of one court be arreſted by virtue 
of proceſs iſſuing out of another, he muſt then find ſpe- 
cial ball in ſuch court, and plead his privilege. Sree v. 
Humphreys, 1 W. 306. 1 8 v. Bot 
ner, Str. 864. 


And this may either be pleaded with a profert of the 
writ of privilege, or without, as a mere matter of fact; 
in which laſt caſe it ſhould be verified by an affidavit, as 
any other plea in abatement. The difference is, if it be 
pleaded with a writ and a prgfert thereof, defendant pro- 
duces a writ, teſtifying that he is an attorney, or officer, 
and the plaintiff cannot deny the privilege z but if he 
plead it without ſuch writ, plaintiff may deny the fact, 
and a certiorari muſt then be awarded to certify —_— 


ES41 a [wv eo wm Mt Occ co @@@& - 
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he be an 2 or not. Dillon v. Harper, Sal. 545. 
Thomee v. Lloyd, Ray. 336. Clifton v. Swezeland, 7 Mod. 
106, Tidd's Prac, B. R. 50. N. 


For the ſact is to be tried by the record, and therefore 
ſuch a replication muſt conclude to the record. Forfler 
v. Cale, Str, 76. Barker v. Foreſt, Ib. 532. 


A plea of privilege cannot be pleaded after a ſpecial 
imparlance. | 


And in all caſes, an attorney muſt plead his privilege z 
nor is he entitled to his diſcharge, even by ſerving the 
ſheriff with a writ of privilege ; for the ſheriff cannot 
take notice of privilege, but it mult be pleaded. Croſley 
7. Shaw, Blac. 1085. 


Formerly, when a bankrupt was arreſted, and held to 
bail, who Was entitled to his diſcharge, the method was, 
for the bail to ſurrender defendant, and then for him to 
apply to be ——_—_ „upon an aſlidavit, ſtating the 
fads of his having become bankrupt ſince the cauſe of 
action aroſe, and having obtained his certificate, Hut 
now, where u bankrupt is clearly entitled to his dif- 
charge, the court, to avoid elrovity, will order an avs 
eneretve to be entered on the ball piece on motion made 
for that purpoſe, without the form of « regular ſurrender 
by his ball. Martin v. O'Hara, Cow. 824: 


If he be arreſted, but not held to ball, his diſchargo 
may be effected by motion on his filing common bail, 


But this is a rule mf in the firſt inſtance and it will 
be open to the plaintiff to ſhew any cauſe he thinks pro- 
per againſt it z and if it appear, upon ſuch cauſe ſhewn, 
that the commiſkon was fraudulently ifſued, or that do- 
fendant had concealed part of his eſfecte, or had ob- 
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tained his certificate ſurreptitiouſly, they will diſcharge - 


the rule, Sow! V. ene Black. 74 , Robſon Vs, Calze 
Do, 228, — „e C. B. ich. 32 G, 3, ; 


And ſhould the court not chooſe, in ſuch caſe, to de- 
termine the matter upon affidavits, they will direct a 
feigngd iſſue to try the queſtion, Robſon v. Calze, Do. 
228, 


#8 | Diſcharged 


Feigned iſſue K. 
rected, if doubt» 
ful, 
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As to infolvert Diſcharged inſolvent debtors and fugitives may, if wrong. 
1 fully arreſted, move the court for à rule to ſhew ol, 


—_ why they ſhould not be diſcharged on common bail, on 
How to get dif- producing their duplicate of ſuch their diſcharge, as ſuch 
Charged, nſolyent debtor or fugitive z and if no ſufficient cauſe 


ſhewn, will obtain their diſcharge, 


At what time, And this, even after they have put in bail. Baxter v. 
1 Bar. 102. for they may be deemed in cu/fody of 
eir bail. | 


— — But plaintiff, notwithſtanding the duplicate, may ſhew 
the ralidity of cauſe againſt its validity; as that, at the time defendant 
the duplicate, is ſaid in the duplicate to have been abroad as a Fugitive, 
he was abroad in the courſe of his trade, which is ſuf- 
ficient for court to diſcharge the rule, Sheldon v. Feet, 


Say. 308. 


But in the caſe of Norten v. Lutwidge, Bar. 105. the 
court would not enter into the point, whether defendant 
was within the ſtatute z or whether, on the face of the 
duplicate, the ſeſſions had exceeded their authority; but 
ſaid, that the quarter ſeſſions were to determine as to the 
immediate liberty of the party, and afterwards the court, 
or a judge, were to diſcharge the defendant on producing 
his duplicate ; plaintiff, therefore, may put any point on 
trial, but defendant muſt not remain in vinculis till des 
termination. But ſee 1 Barn. 420. 


Such, then, is the conſequence of arreſting, and hold- 
ing to bail, any perſon not liable to be arreſted, whe? 
ther by privilege, or otherwiſe; ſuch their remedy by 
action; and ſuch the general methods of obtaining their 

' diſcharge. It need only further be obſerved, that in all 

_ caſes not mentioned here, if any privileged or protected 
perſon be wrongfully impriſoned, and held to bail, the 
uſual mode of procuring his diſcharge is, by application 
to the court for that purpoſe, 


| 


1 


N which an 
ation . may be diſtinguiſhed to be bailable or not bailable, aue 
proceed now with our main defign, to ſhew the method of com- 
mencing and proſecuting ſuits in the reſpettive courts ; but as 
the mode of proceeding materially 2 according as the acbion 
requires ſpecial bail or not, and as this difference chiefly prevails 
in the PROCE88, that is to ſay, in the means uſed to compel 
the deftndant to appear in court ; we ſhall, for the ſake of rin- 
dering the practice as intelligible as poſſible, treat of the proceſs 
in each of theſe caſes jeparately and diſtinctly, from the com- 
mencement of the ſuit until the declaration; at which point, the 

roceedings as it avere meet, and are afterwards carried on in 
nearly the ſame uniform courſe of practice. 


oY Having fully conſidered the warious Criterion: 


CHAP, II. 


The Mode of proceeding when common Bail 
only is required, from the Commencement 
of the Suit to the Declaration, 


Statutes relating thereto. 
F the action about to be brought be not a bailable 


action, or if it be *, and plaintiff does not wiſh to arreſt 
defendant, and hold him to ſpecial bail, the mode of pro- 
ceeding, to bring. the defendant into court, is clearly 
pointed out by . following ſtatutes: 12 G. 1. c. 29. 
(made perpetual by the 21 G. 2. c. 3.); the 2 G. 2. 
c. 23. (made perpetual by 30 G. 2. c. 19.); and the 
5 G. 2. c. 27. (made perpetual by 21 G. 2. c. 3.) 


By the 12 G. 1. c. 29. ſ. 1. in all caſes where the cauſe 
of action ſhall not amount to the ſum of 101, or up- 
wards, the plaintiff or plaintiffs ſhall not arreſt, or cauſe 
to be arreſted, the body of the defendant or defendants; 
but ſhall /erve him, her, or them, per/onally, within the 
juriſdictlon of the court, with a capy-of the proceſs. 


* Although the cauſe of action be bailable, yet plaintiff is not obliged to 
arreſt defendant, and hold him to gone bail ; but he may decline making any 
efidavit, and by 12 O. 1. e. 29. { 2+ proceed by ſerving him with proceſs, #s 
dirzcted by that flatute in ations hot bailable, 


By 
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The Statutes relating thereto. 


By the 2 G. 2. c. 23. f. 22. every copy of any writ or 
proceſs that ſhall be /erved upou any defendant, ſhall, be- 


fare the ſervice thereof, be /ub/cribed or inderſed with 


the name of the attorney or ſolicitor, written in a com- 
mon legible hand, who ſhall be immediately retained or 
employed by the plaintiff in ſuch writ or proceſs. 


By the 5 G. 2. c. 27. ſ. 4. upon every copy of ſuch 
roceſs to be ſerved upon any defendant, ſhall be written, 
in words at length, in a common legible hand and cha- 
racter, an Engliſh notice to ſuch defendant of the intent 
and meaning of ſuch ſervice, and defiring the party to 
appear on the day mentioned therein, and for which no 
fee or reward ſhall be taken ; the form of which notice is 
preſcribed in the act. 


By the ſame ſtatute, ſ. 2. no attorney ſhall charge more 
than 5s. for the making and ſerving a copy of ſuch 
proceſs on defendant, 


And by the ſtatute, 12 G. 1. c. 29. f. 1. (firſt above- 
mentioned), if ſuch defendant or defendants ſhall not ap- 

ar at the return of the proceſs, or within four days (now 
extended to eight by 5 G. 2. c. 27.) after ſuch return, it 
ſhall be lawful for the plaintiff or plaintiffs, upon affidavit 
being made, and filed in the proper court, of the perſonal 
ſervice of ſuch proceſs as aforeſaid (which ſaid affidavit 
ſhall be filed gratis, ) to enter a common appearance, or file 
common bail for the defendant or defendants, and to pro- 
ceed thereon, as if ſuch defendant or defendants had en- 


tered his, her, or their appearance, or filed common bail, 


Such are the general directions given in the above 
ſtatutes, for the regulation of the proceedings in all actions 


wherein ſpecial bail is net required, from the commence- 


A ſummary of 
the above. 


ment thereof to the bringing of the party into court, . . 
to the declaration z the ſummary of which is, that * a cap 
« of proceſs duly indor/ed or /ubſcribed with the attorney's 
« name, and with a notice thereunto annexed, requirin 
« defendant's appearance in court at the time mentione 
« therein, is to be /erved perſonally upon defendant z and 
« if the defendant do not appear accordingly, Plaintiff 
« may, upon an affidavit of ſuch perſonal ſervice of 

« copy of proceſs, appear for him, 
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NOT BAILABLE, 


The Proceſs and its Incidents, &c. 


From this ſhort ſtatement of the proceedings, four 
things naturally preſent themſelves to our obſervation : 
1ſt, The proceſs itſelf, with a copy of which defendant is 
to be ſerved ; its nature and incidents, as the indorſement, 
notice to appear, &c.: ad, The ſervice thereof: 3d, The 
defendant's appearance in purſuance of ſuch proceſs : 
4th, Plaintiff's appearing for defendant in conſequence of 
his neglect. 


See. J.] | 


We ſhall therefore divide this chapter into the follow- 
ing ſections; and conſider 


Sec 1. The PRockss and its Incidents, with a 
Copy of which Defendant is to be ſerved. 


Sec. 2. Of the Service of 2 Copy of the 
Proceſs on Defendant. * * 


Sec. 3. Of Defendant's ArEARANCR accord - 
ing to Proceſs. 

Sec. 4. Of Plaintiff's appearing for Defendant 
according to the Statute. 


Sec. 5. Of Defetts and Irregularities in Proceſs, 


SRT I, 
Of the Proceſs and its Incidents ; and herein 


(A) The ſeveral Forms and Purpoſes of the 
Proceſs, 


(B) How to ſue out the Proceſs, 
(C) The Notice to appear to be inſerted therein, 


(D) The Indorſement of the Attorney's Name 
thereon, 


(E) Obſervations on the Nature, Extent, and 
Operation of the Proceſi. 


A, The ſeveral Forms and Purpoſes of the Proceſs, 
The ſeveral 


ſtrlct. 
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of the bill of Middleſex, Jatitat, _ the forms of 
non omittary, &c, and of the ddt and plurier, ought, in the proceſs 
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How to ſue out Proceſs in B. R. 


ſtrictneſs of order, to be here inſerted; but as they are, for 
the moſt part, ſo well known, and printed forms thereof 
may be ſo eaſily obtained by the practitioner, it was thought 
better to reſerve them for a note in the appendix at the 
end of the volume, to which the reader may refer at hi; 
pleaſure, 


For the ſeveral forms, therefore, of the proceſs, their 
reſpective purpoſes, and how the blanks in the printed 
[Appendix E.] forms are to be filled up, vide [Appendix E.] 


B. B. How to ſue out the Proceſs, 


(B 1.) In King's Bench, 
(B 2.) In Common Pleas. 


What the firſt It has been already obſerved (ante Ch. I.), that in all 
ef in both 1 
— is, actions between common perſons (except where the pro- 
ceedings are by ſpecial original in either court, or by origi- 
nal quare 4 fregit in 6. B. for which ſee po Ch. V. 
the firſt proceſs in the Court of King's Bench is, if the 
defendant live, or is to be ſerved; in Middleſex, a bill of 
Middleſex ; if elſewhere, a /atitat ; and that in the Com- 
mon Pleas, let the defendant live where he may, the firſt 


proceſs is a capias, | 


fue it The mode of ſui t ſuch proceſs reſpectively, is as 
Now ts a uing ou no proceſs reſpectively, 


Memorandum of The firſt thing neceſſary to be done in both courts is, to 

warrant, re a memorandum, or minute of the warrant, to pro- 
ecute, on a 28. 6d, ſtamp, agreeable to ſtatute 25 G. 3. 
c. 80. See the form thereof, and remarks thereon, ante 
Introduct. Obſervations, D 3.). 


Where to be Theſe memorandums may either be bought at the law 
had, ſtationers, or when the proceſs is carried to be ſigned 
may be generally had of the, officer who ſigns the ſame, 
price 28. 7d. | 


The pracipe. The next * is, to make out a precipe, which is a 
mere note or abſtract, written upon a lip of unſtampt 
paper, containing the nature of the proceſs; as 6½%% lat. = 


1. It. 


e, ſor 
ercof 
Dught 
t the 
it his 


their 
inted 


See. J.] NOT BAILABLE, 77 
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the names of the parties, the time it is returnable, and Ii nature, 
the name of the attorney retained. This precipe is 

left with the officer who ſigns the proceſs ; the uſe of It uſe, 

it is, 1ſt, As an order or warrant to the officer for ſigning 

the proceſs z and 2d, As inſtructions to him to make an 

entry thereof, which is always done in a book, or on rolls, 


kept for that purpoſe. 


The form of the Præcipe is as follows: 


Bill of Middleſex, Latitat. 

Middleſex. Bill for Joſeph Surry. Latitat for 225 
Sims againſt uw avis, re- Sims againſt James Davis, 
turnable on wy next after treſpaſs returnable on Tue/day 
eight days of St. Hilary, next, after eight days of St. 

Thomas Smith, attorney. Hilary, | 
Thomas Smith, attorney, 


January 21, 1792. 
January 21, 1792. 


Capias in C. B. 


| Middleſex to wit. Cafpias for Joſeph Sims againſt James 
Davis — at im oder Ra in eight days of St. 


* Thoma Smith, attorney. 
January 21, 1792. 
Having procured the memorandum of warrant o, and 
prepared the precipe, which is neceſſary in both courts, 
proceed as follows : 


(B 1.) In the King's Bench. 
By Bill of Middleſex. By Latitat. (B 1.) 
Get a blank bill, which may Getablank aurit, te be bought How to fun out 
be beught at the fationers, or had at the flationers, or had at the hi of mn 
at the bill of Middleſex office; X. B. office ; fill it up, carry it, (ex, 
Fill it up 3 take the bill, pracipe, with the precipe, and memoran- Lutitat, 
and memorandum 1 te dum of warrant, to the King': 
the bill of Middleſex office, and Bench office to be figned ; pay the 
the officer will fign it, for which, officer for ſigning 2%. 6d. ; lea 
if in Term, pay 6d. ] if in va» the preecipe and memorandum of 
cation, 10d, Leave the pre- warrant with him. Ro 
cipe and memorandum of war- writ to Seal Office 3 pay for al- 
rant at the office. —— The bill of ing 7d. 
Middleſex it not to be ftaled, 


* If a bill of Middleſex has been, In fat, ſued out, and afterwards It be 
found neceſſary to ſue out @ latitat, the old memorandum of the warrant 
which was got for the bill of Middleſex, will be ſufficient 3 only add to the 
trecipe for latitaty « Bill of Middleſex ſued out the day of 


2792." By 


Its form for bill 
of Middleſex gad 
latitat. 


For caplas. 


the 
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Alles Vit, By alias bill.} F deſtndant By alias capias.] If the de. 

Alias capiat. Ge not ſerved with the bill of fendant be not ſerved with the 
Middleſex before the return there- latitat before the return there, 
of, fue out an alias bill, ſue out an alias capias. 


Pluries bill, By pluries bill.] Vibe alias By pluries capias.] If the 
Pluries capiat, by 0 oat 12. 1 return, alias be not 12 N. Jer 
| foe out a pluries bill. out a pluries capias. 


' The mode of ſuing out the alias The alias and pluries capiny 
and pluries is the ſame as the are ſurd out in the ſame way a: 
bill of Middleſex, only in the the latitat, only nothing it paid 
precipe for the office, add the fir the figning, but yd. for th 

er alias of es bill, and fealing. 

40% infert the date when the firſt | 

Gill of Middleſex ine Pay mw In the pretipe for the offi 
more than 2d. for figning, whe + ay, alias or pluries capias, in- 
ther in Term er wacation. They flead of latitat, and inſert the 
are not ſealed. date when the latitat (ned. 


| | , 
ts, bill, Non omittas 6% „* Non omittas eaplas. 0%. 

hn end cap findant it is 1 l. 8 findant it to be pul 22 
liberty, fre ont @ non omittas liberty, e owt & non omitia 

Bill 1 and if that be wot forwed eaplaty and if that be ww 

in time, an alles and plurles rwe in dus time, an Allas and 

nou e. They ave furd owt pluries won ef. The an 


K. Gary ot in the fame a1 th 


Middlgon, the fame ies alles capins of laviint 4 6% 6 
d 1 in the precipe call precipe; "{ Surry won emit- 
1 Wl of if; &. fo At / 


ale. tar capi, P Signing 
fox” TA © ip 


#6: 1s: ad, 
Sued out bs Bet The return of a mandavi ballivo, which was formerly 
bb: —_ neceſſary, ls now preſumed and diſpenſed with ; and the 
non omittas bill, or capias, may be ſued out in the fir 
inſtance, without any previous writ or return. 


County Palatine, County Palatine, the latitat be forwved en tefond: 
ant in 7 County Palatine, / /, 7K 4 4 (COMMON labilat, 


thangh t in frm 1 ly in preeipe; ſay 
County Palatine of Cheſter, latitat, e. 


Ports, Cinque Ports.) No difftrence i out dri. Ci 
1289 Port1z except in *. — Aug Pen, = FS * 


For 


Sec, J.] NOT BAILABLE. 9 


Haw to ſue out Proceſs in C. B. 
For the forms of all the above writs, ſee [Appendix E.] [Appendix E.] 


If, after having ſued the yu. bill, or == capias, Plurier write 
or juries non omittas, as the caſe may be, defendant —— from 
ſtill be not ſerved before the writ is returnable, then ſue — 
out another pluries in the ſame way as the laſt, and ſo 
continue them from Term to Term, till putting in the 
precipe the date when the fr proceſs iſſued, 


It is ſaid, in ſome books, that pluries writs can only -_ — 
be continued for four Terms, at the end of which a |, leut tems, 
new bill of Middleſex or latitat muſt be ſued out; but 
that is a miſtake, for a new bill of Middleſex or latitat 
is only neceſſary if plaintiff /ies by for four Terms. 


(B 2.) In the Common Pleat, (8 8.) 


procured memorandum of warrants, and propared pre Capitan. 
ripe 41 z; (B) rake the aw p ad memorandum of war- 

rant 96 the proper Slater, tubs will mate tt the capiaty and fgn 

the fame 1 and, at hit leib, afteravarde, protire the original 

«writ (4) from the eurfitor ee a Hs dhe be geturnt, and 

* * (Appendix C.) pay % for Aging raplas 86, 2d, L Apen C. 
mg 76: | 


If deftndant cannot be forved the return e, for (nt Cnpins by eng- 
a cup by continuance (4), which ir precifly the fame at the Muehe 


(#) The Alartr enters the proceipre on d roll, and at the end of the 
Term delivers the roll to the curfitur, who makes out the originals from 
them all at once, ts be filed with the offer brevinw Their originals art 
nothing more than printed blank forms of the clan ſums feht, Alled up by 
the cutgtor, With the partics pames, Ke, without being Ramped of (haledy  avd 
del with the evefitor, pro Forms, to give the covet Juristen, Hut thete 
will not do If a wilt of error is brought aer judginent by defantt fur in 
fuel eaſe g teal ſpeeial original, as wot Furmerly eveftary in the Art Inflance, 
Muſt be (und out, Which Is obtained by peiivign ien the Maſter of the Rolls, 
But if it be after werdet, the want of wiginal is cured by the fatute of /-4 
* Heiv, then, may be abſerved, 4 ut eflentiel and feik ing difference 
0 the procecdings of this count ; for although, legally (peaking, all pro- 
Fwedings herein a8 by original j| yer the fudeny ind raft iflaner mult take 
— mY 2 ror x — eyer keep in mind the * between 

proceedings by e and by canmon capias guare clauſum fregis 
For a fuller 60g whereof? vid, (pott, bh, y, and rende 59 * * 


(b) 80 called, becauſe it is continued on the toll by the filazer from the 


is — wut iſſued, and fo on ſtam Term to Term, vatil the defendanc 


Ant 


Cinque ports, 


(C 1.) 


fi capias, put in the precipe, the words capias 
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by conti- 
nuance, and the date when the firft writ (ſued. 4 the ca- 
plat by continuance be not ſerved in time, ſue another eapias by 
continuance, and % on from Term to Termy pay figning thy 
writs 16d. e 54. 


Non omittas eaplas.] 1 dy/tndant liver, er it ts be forved in 
4 liberty, then ſus owt a non omittas eaplas, in /ame manuey 
At commen raplar, only in proeipe call it t won emittar rap. = 
1+ may be furd ont in the firſt inflance 1 if not forved in time, ſu 
6% an alles and plurles wor — 22 always priting i» 


 pracipe the date when the firſt writ (ſhed, 
County palatine, County Palatine.) T capiar wanted for County Palatine, it 


it ſurd out as a common capias ; only ſay in previpes 
County Palatine of Cheſter, capias for, &c. 


Cinque Ports.] No difference in ſuing out capias for Cinqu 
Ports Sb fay in Pea Cinque Pore, capias 22 4 


EF Such is the mode of ſuing out proceſs in the re- 

Qtive courts of King's Bench and Common Pleas, — 

copy of this proceſs is to be ſerved on defendant z but 
it is previouſly neceſſary, that to ſuch copy of the proceſs, 
let it be what it may, whether bill of Middleſex, latitat, 
or capias, there ſhould be annexed, or ſubſcribed, a writ- 
ten notice to the defendant to appear; and alſo the name 
of the attorney retained by plaintiff indorſed thereon. 
We will conſider, therefore, 


(C) The Notice to appear, to be inſerted in the 
Copy of ſuch Proceſs, 


(C 1.) The Intent and Form thereof. 
(C 2.) Heu Notice ſhould be filled up. 
(C 3.) In what Caſes neceſſary. 


By the 5 G. 2. c. 27. ſ. 4. upon every of ſuch 
proceſs to be ſerved upon any defendant, ſhall be wri- 
ten, in words at /ength, in a common —— hand and 


character, an Engl/b notice to ſuch defendant, of ” 
int 


see. I.] NOT BAILABLE, 


Of the Notice to appear. 


intent and meaning of ſuch ſervice, to the effect follow- 
ings vis. 


A. B. You are ſerved with this 77% 0 = Form of nollee, 
attorney * it bit rf evurt 

A 91. return — being the , day 

of — the caſe ſhall happen to be), in order ts 

your defence in this atten. \ 


And for this netice no fee er reward ſhall be demanded or 
taben, | 


There are only three blanks in the above form to be (C. 
filled up 4 firſt, the name of the party to whom it is ad- — ws up 
drefſed ; ſecond, the court in which he is to appear; 

third, the day on which he is to appear. 


As to the firſt, the name of the defendant muſt be '16, As to the 
mentioned in the notice z nor is it ſufficient merely to ame of the de 
ſay, you are ſerved, & . Behema A i Wil. 104. _—— 

B. R. Worgman v. Plank, C. B. T. R. 100. 


If there be ſeveral defendants, they muſt all be 
named. 


And they ſhould be accurately named; for if the 

name in the notice differs from the name in the proceſs, 

it will be bad. Simpſon v. Claypham, P. R. 348. Crom- . 
well v. Goodwin, Bar. 409. 


As to the ſecond, the name of the court in which the #4, As to the 
action is brought, either King's Bench or Common Pleas, ns of the 
ſhould be properly inſerted. TS 


As to the third point, viz. the day on which he is to 44, As to the 


appear; it ſhould, perhaps, rich be the day of the 42y00 which 
month on which the return £3 the — exactly — Ws 
falls; as, ſuppoſing the return in a common capias to 

be in eight days of St. Hilary, the notice ſhould be thus : 


at the return thereof, being the 20th day of January.” p 


® If it be huſband «nd , and M 
wi & at bv eter tae may be,» TS 9 


G Arid 


Muſt be the te- 
tuen day, though 
Sunday, 


The reaſon 
thereof. 


the letter of the act, is . otherwiſe; for it directs, 


In C. B. no ice 
beld go 11 
vgreeable to the 
tet, though not 
on the tetutn 
day. 
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And this, although the 2oth of January ſhould fall 
on a Sunday. Alſop v. Bagot, P. R. 346. Jeuner v. 
Oatridge, ib. For if it were made the 21ſt, it would 
be bad. Green v. Watkins, ib. 347. 


The reaſon of this practice, of giving notice to appear 
on the Swnday, per Ld. Mansfield in the caſe of Swann v. 
roome, Bur. 1600. is, “ that in ancient times the courts 
e uſed to ft upon Sundays ; whilſt they did ſo, the notice 
* muſt Volles the practice then in uſe, and muſt of con- 
« ſequence be pgiven for appearing on the Sunday. But 
now, that old practice of their actually ſitting upon 
«Sundays, being altered, and at an end, theſe notices 
« muſt neceſſarily relate to the Monday, when the courts 
« & fit, and therefore the defendant cannot be miſled by 
« having notice given him to appear on the Sunday.“ 


But, with due deference to ſuch authority, this reaſon 
does not ſeem fully ſatisfactory z becauſe, firſt, the courts 
did not fit on Sundays, at the time when the above act 
paſſed, namely, the 5 G. 2., nor long before ; and 
therefore there was no ſuch practice then in uſe for the 
notice to follow and, ſecondly, the ſpirit, and indeed 


that the plaintiff (hall give defendant notice of the intent 
and meaning of the ſervice z the intent of which cannot 
now be for deſendant to appear in court on a Sunday, 


'The court. of Common Pleas, in a late caſe, were of y 
opinion that the notice was good, though not made for 
the defendant to appear on the exact return day, but 
agreeable to the fact. Defendant was ſerved with a 
clauſum fregit, returnable in 15 days of Eaſter, (i. e. the 
8th of May z) but the notice to appear was thus: at th: 
return thereof, being the 11th day of May 1791, (i, e. the 
quarto die poſt ) and upon ſhewing cauſe why procced- 
ings ſhould not be ſet aſide for irregularity, the court 
ſaid, they were clearly of opinion, that the notice to tic 
appear on the quarts die p was good, that being the 
day when, in point of fa, the defendant was to ap- 
pear. Summer v. Brady and others, C. B., T. R. 630. wn 


There is a N. B. in the report of this caſe, that the 
old practice of giving notice to appear on the Min ® 


III. See, J.] NOT BAILABLE, 13 
Of the Notice to appear. 

fall (the return of the proceſs) is not done away by this de- 

Fav termination, 


clekriy not; but as the practice now ſtands, the day May beelther 
in the notice of a capiar may be made either the actual —— 1 
return day, as mentioned in the writ; i. e. the Mign _ 
day, or the day, in fach, when defendant is to appear, 


viz. the guarto die poſt, 


Formerly the courts held it neceflary for the notice to No oecafion to 
ſpecify the year as well as the day of the month; or to *vlurize the 


pon add the word “ inſtant,” or 4 next.” Wingfield v. 2 
tices Beard, Bar. 419. bite V. Waſhington, P. R. 347» 
wurts 
d by But now theſe caſes are exploded, and it is held ſuf- Lhd 
; ficient to inſert the day of the month, as the 26th of the. 
June, without ſaying “ inſtant,” „next,“ or expreſſin 
aſon the year. The Weaver's Company, qui tam, v. Fare 
burt, Str. 1233. Elliott v. Parrot, Bar. 425. 
act | 
and A notice is moſt unqueſtionably neceſſary, by the ſtat. ,, (C3) 
the 126. 1. & 5 G. 2. vid. ant. p. 74. in all caſes where the notice is aecef- 
deed cauſe of action ſhall not amount to fol. ; and if omitted, ary 
ects, proceedings will be ſet aſide, —_ —_— 


It alſo was held neceſſary in C. B. in % caſes where And in C. B. in 


proceſe ts ſerved, although the cauſe of action be above Alen, above 
10l. Longbotham v. Knapp, Bar. 404 Atwood . Me- — poco 


re of redith, P. R. 349. 8. * Cooke's Rep. 143+ Cock V. 
e ſor Turner, ib. 100. 
but | 
th a But in a later caſe, of Willis v. Lewin in B. R. Put not fo in 
the 1 Wil. 22. it was reſolved, per cur. that there was no : 
at the occaſion to put the notice to appear, at the bottom of the 
. " proceſs, according to ſtat. G. 2., it being above 101. 
cced- * 
court And, in a late ingenious publication, upon the prac- 
de to tice of the court of King's Bench, it is ſaid, in two 
g the places, * where the cauſe of action amounts to 101, or 
) ap- upwards, and no affidavit is made thereof, a notice is 
o. unneceſſary.” Tidd's Pract. 97. 30. 


Here then the courts differ. I muſt confeſs, that the Q As tothe 
practice of the Common Fins in this reſpect, appears Ales of B, A. 
2 to 


4 


tude ? The only difference in a bailable writ, is the « 


Ind orſement di- 
rected by ſtatute. 
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to me, moſt agreeable to the letter and ſpirit of the acts. 
The ſtatutes of 12 G. 1. c. 19. & 5 G. 2. c. 27. being in 
pari materid, and the latter having paſſed, {p< rally, 
for the purpoſe of explaining and — e er, 
muſt be conſidered together, they muſt be looked upon, 
and conſtrued as one act. Now, by the 5 G. 2. 1 4.5 
a notice is poſitively directed to be written upon the 
copy of every proceſs ſerved on any defendant. 


But it may be faid, that by that act this clauſe can 
only relate to proceedings in actions under rol. Be it 
ſo; it muſt then be looked upon as a neceſſary part of the 
proceedings, as directed by the 12 G. 1. in all cafes where 
the cauſe of action does nat amount to 101. 


Now, by the ſecond ſect. of that act, it is poſitively 
enacted, that if any writ or proceſs ſhall iſſue for the 
ſum of 101. or upwards, and no ft and indorſement 
ſhall be made, the plaintiff ſhall not proceed to arreſt 
the defendant, but ſhall proceed Id LIKE MANNER, as is by 
that act directed in caſes where the cauſe of action does 
not amount to the ſum of 101. It would ſeem, there- 
fore, as if a notice were neceſſary in both caſes, more 
eſpecially when the intent and ſpirit of this law are con- 
ſidered ; for it is a law in favour of defendant, to put 
him _ his guard, to explain to him the nature of the 
proceſs, and warn him of his duty to appear. If, then, 
the legiſlature thought fit thus to caution defendant in 
matters of little moment, in actions under 10l., a fer. 
tiori, is this caution neceſſary in caſes of greater magni- 


= I a > _ £i- 


aiam ; but that by no means ſupplies the place of th- 
notice. : 


D. Of the Indorſement of the Attorney's Name 
on the Proceſs. X 


By 2 G. 2. c. 23. f. 22. it is enacted, that every c 
of — writ, or — that ſhall be ſerved any 
defendant, ſhall, before the ſervice thereof, be ſubſcribe? 
or indorſed with the name of the attorney, or ſolicitor, 
who ſhall be immediately retained, or employed by tht 


plaintiff in ſuch writ or proceſs. See ante, p. 74+ 


A. Am. Dn... 


Name 


ry N 
m any 


ſcribed 


licito!, 


by th 


li 


NOT BAILABLE. 


Indorſement of Attorney's Name. 


It was formerly held, that the omiſſion of the attor- 
ney's name did not vitiate the proceſs, and proceedings 
were refuſed to be ſet aſide upon that account. Fauler 
v. Jay, P. R. 440. Blackhall v. Gould, ib. 441. Bar. 


407. 


But theſe caſes were previous to the paſſing of the 
12 G. 2. c. 13. 3 which, though it only immediately re- 
lates to bailable writs, on which warrants to arreſt iſſue, 
yet it ſhews the wiſh of the legiſlature to enforce this 
practice of the indorſement ; and ſince that time ſuch 
indorſement has been deemed neceſſary by both courts. 
In C. B. Chapman v. Ryall, rnd others. Bar. 415. In 
B. R. Loft. 58. & Oppenheim qui tam v. Harriſon, Bur. 
20. z and for want thereof proceedings may be ſet aſide. 


Further, it muſt be the name of the attorney actually 
retained ; for although, in the laſt caſe, it appeared that 
there was a real attorney's name thereto, yet it was put 
without any authority from him by the plaintiff's attor- 
ney, againſt whom, for ſo doing, the court granted un 
attachment. Ib. Bur. 20. 


See, J.] 


The general and proper way is, not only to indorſe the 
attorney's name thereon, but alſo the day and year when 
the proceſs iſſued ; but this indorſement forms no part 
of the proceſs ; and though the time indorſed be abſurd, 
and contradictory to the fee, yet if the latter be right, 
it is ſufhcient. Coleby v. Norris, 1 Wil. 91. Green v. 
Rennett, 1 D. & E. 656. 


The proceſi having been thus formally ſued out, as ante B. and 
a written notice to appear, ſubſcribed or annexed thereto, and the 
attorney's name indorſed , it is completed for ſervice _ 
the defendant 3 but _ the treating thereof, we will make a 
few obſervations on the nature, extent, contents, and operation of 


this proceſs, 


E. Obſervations on the Proceſs. 


(E 1.) The Nature and Extent thereof. 

(E 2.) How to be diredted. 

(E 3.) Of the Dyſeription of Plaintiff therein. 

(E 4.) Of rhe Deſcription and Number of Defendants. 


G3 (E 5.) 


8 


Omiſſion for- 
merly did not 


vitiate proceſs, 


But now it does. 


It muſt be the 
real attorney's 


Name, 


How proceſs gee 
nerally indorſed. 


Indorſement no 
pait of proces, 


(E 1.) 


Neture and ex- 
tent of proceſs. 


Bill of Middle- 
ſets 


nest thereof, 


Runs into Wales 


Ard te counties 
[1 »:ntloe, 
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(E 5.) How Cauſe of Afion to be expreſſed. 
(E 6.) Of the Tefte and Return. 
(E 7.) How ſubJequent and former Proceſs ſhould agree. 
(E 8.) When Bill of Middleſex, Latitat, and Capias, may 
iſſue ; and whether to be conſidered the commencement 
of a Suit, or as Procgſſ. 
E 9.) Of pleading the Latitat and Cabiat, and the Neceſ/it 
(99 * the Fall Bill, or . Writ. fy 
(E 10.) Of craving Over of the original Writ. 


(E 1.) Nature and Extent of Proceſs. 


The bill of Middleſex is a precept, not a writ, having 
only a return, and no direction nor he, nor can it run 


over all England, but is confined to the county of Mid- 
dleſex. | 


So that if defendant be ſerved with, or arreſted upor, 
a bill of Middleſex, in the city of London, or out of 
the county of Middleſex, proceedings will be ſet aſide 
_ v. Bellamy, 1 D. & E. 189, Devenege v. Dali 
384. 


But if it be doubtſul whether the (pot where defendant 
was ſerved be in London or Middleſex, it ſhall be goo! 
ſervice, Drew v. Marriot, i Wil, 77. 


A latitat and capias are ſometimes conſidered in the 
nature of original writs, but ſometimes only as proceſs. 
Vide poſt (E 8.), 


A latitat is not confined to any particular county, but 
= be ſerved in any. Berman v. Bellamy, 1 D. & E. 
187, | 


Although, after long argument, it was held, that a lu- 
titat did not run into Wales (La „and others, \. 
Tomas, and others, 1 Wil. 193.);z yet it has ſince bee! 
determined that it does. Penry v. Jones, Do. 213- 


 Thelatitat and capias extend to a —_ palatine, and 
are immediately directed to the chancellor; for the meaning 
of the expreſſion, breve domini regis non currit, is not, thut 


the king's writs are not to be executed in ſuch ploy be 


/ 5 A = wad «é ꝙ-ͥVBm £& a a a mw Ovcqaac acc_ 
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that the court cannot direct them immediately to the 
ſheriff, 


III. 


(E 2.) How to be directed. (E 2.) 
cement 


rceſſit 


The bill of Middleſex has no direction. 


The latitat and capias are generally directed to the How procefs to 
ſheriffof that county where defendant is likely to be found, — . le · 


But ſometimes a particular ſpecial direction is 92 How, if theriff 
as if the ſheriff be a party, the writ would be bad if di- ** f. % and 


ing rected to him, although it were mere proceſs in a com- W 
t run mon action. Weſton v. Coulſon, Black. 506. But it 
Mid- ſhould in ſuch caſe be directed to the coroners; and if the 
coroners be partiesalſo, it ſhould be directed to twoperſons, 
either named by the court (3 Black, Com. 354-), orby the 
por, maſter (Imp. 160.), called e/izors. Again the writ mult 
at of be ſpecially directed, if it is to be executed in any county 
ſide, palatine, or the cinque ports, or the like, For the forms 
a of theſe particular directions, vide [ Appendix E.] (Appendix K. 
_ (K 3.) Of the Dyſiription of Plainttg therein, (K 3.) 
Kor 
It is not neceſſary to inſert in the proceſs, on what uc- of the deep 
count, or in what right, the party ſuesy fo that exe» ton of plaltavii 
\ the cutors, adminiſtrators, afſignees, and the kg, e not 4 . eh. 
ceſs, be deſcribed as ſuch in the proceſsz buf it may be 
generally te an/qver A. B. in a plea, We, and they ma 
afterwards declare as executors, &c, or plaintiff, upon ſuch 
but general proceſs, may declare 9% tam. The Weavers 
& E. Company v. Forgft, Str. 1232. Lloyd, qui tam, v. Williams, ' 
Black, 922, So, on the other hand, it was formerly Need not fate in 
held, that if the proceſs were particular to anſwer A. H. be, _=_ = 
a la- as executor, admin;Nrator, or the like, plaintiff might have ee way te- 
5 „ declared generally, and not as executor or adminiſtrator, =, and plain - 
been Not ſo, however, if the action had been a qui tam action; — 
for then, if the proceſs were gui tam, plaintiff could not characiery 
1 have declared generally. 
a 
ning And the reaſon given for this diſtinction was, that : 
that though the laintiff may ſtile himſelf executor, or give 
but himſelf any other ſuperfluous deſcription in the proceſs, and 
that G 4 declare 


5 mg ä  —— - — ng. » 


Of the deſerip- The proceſs ſhould expreſs the defendant by his name 
—— of baptiſm and ſurname; and if more perſons of the ſame 


tet the Tt is clearly not neceſſary in common proceſs, where 
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declare otherwiſe z yet this will not hurt, for the demand 
is the ſame ; but in the caſe where the proceſs is qui tam, 
and the declaration general, the very nature of the — 
is altered, the proceſs importing a demand to the king 
and plaintiff, and the declaration a demand to the plain- 
tiff only. Lhyd v. Williams, Black. 722. Canning v. 
| Davis, Bar. 494. 


This diſtinction, if cloſely examined, does not a 
very ſatisfactory; and, indeed, has been fince over-ruled in 
the caſe of Megg:s, aſſignee, v. Ford, E. 25 G. 3. Imp. 172. 


But aot vice Where the proceſs being to anſwer plaintiffs as aſſignees 
_ of a bankrupt, and declaration generally in their own right, 
proceedings were ſet aſide; and it was held, that plain- 
tiffs could not declare genera/ly on proceſs ſued out in x 


ſpecial character. 


The preſent practice therefore ſeems to be, that, upon 
general proccis, plaintiff may declare in a ſpecis/ charac- 
ter, but not vice verſd. 


Py er gt 


(E 4) (E 4.) Of the Deſcription and Number of Defendants. 


name, 2 proper diſtinction ſhould be made, as eldey or 
younger, fc, 


Only fourina No more than four defendants muſt be put into one 
writ, | writ: but it is not neceſſary that it ſhould be a joint cauſe 
It need not be of action, becauſe four are inſerted; for plaintiff may 
— cauſe of join four defendants in à latitat for four different and 
ſeveral cauſes of action, and afterwards declare againſt 
all, or any of them, as he pleaſes ; the latitat being thus 
conſidered as mere proceſs to bring the parties into court. 
Ree v. Cock, 2 D. & E. 258. 


(E 5.) (E 5.) How Cauſe of Attion to be expreſſed. 


"a 1 no ſpecial bail is required, to ſtate the particular cauſe of 
| action: in the Commons Pleas the capras is general whert- 


fon 
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fore he broke the cloſe ; and in the King's Bench it is as Need not be 


general to anſwer plaintiff in a plea 2 let the cauſe he. 
of action be, in fact, what it may. Foſter & Bonner, 
Cow. 455- [See Appendix B. & C. 7 88 B. & 


We have already ſhewn, that as the court of — 
Bench originally got cognizance of the cauſe, upon 

ſuppoſition of a treſpaſs having been committed (ſee 

Chap. I.), it was 2 held — to alledge a treſ- 

paſe in the proceſs; but the juriſdiction of this court be- 

ing, at this day, firmly eſtabliſhed, it is not ſo ſtrictly in- Proceſs not bed, 
ſiſted upon; and in caſes where the bill of Middleſex was _—_ Aae u. 
to anſwer plaintiff in a plea of debt inſtead of treſpaſs, the „ e ef 4e in- 
proceſs was either held good or allowed to be amended, fiead of treſpaſs, 
Barber v. Lloyd, 2 D. & E. 513. Cox v. Mundy, Black, 

462. h 


But there is one inſtance where the cauſe of action Should fave the 
muſt be inſerted in the proceſs, though ſpecial bail is not fei Ata; 
required ; which is, in an aCtion againſt bail upon their — 
recognizance, when the following ac etiam, by od oper 
lar rule of the court of B. R. (E. 15 G. 2.) muſt be ad- 
ded after the words, in a plea of refpaſe * And alſo to 
« the bill of the ſaid Joſeph to be exhibited againſt the 
« faid. James in a plea of debt on recognizance, accord- 

« ing to the cuflom of the court of our lord the king before the 
« king himſelf,” if it be a latitat; but if a bill of Mid- 
dlefex, ſay, (According to the cuflom of our court be- 


« fore us.” 


KE 6.) Of the Tyfte and Return. (E 6.) 
A bill of Middleſex is no writ, and has no tete. Of the tegie and 
return of ptoceſa. 


Every latitat capias, &c. muſt bear teſte in term, other. 
wiſe they are void. Hart, aſſignee, &c. v. Hinggſton, 
Bur, 2588. Black. 683. : 


If therefore they be ſued out in vacation, they are to All proceſs mul 


be teſted the laſt day of the preceding term. bn v. be teſted, 
Smith, Bur. 964. | cs v. — Bar. — 28 


If ſued out in term, they are generally teſted the firſt 
day of ſuch term, unleſs it an alias or pluries writ z then 
2 ats 


And made re- 


turnable in term, 


Bill of Middle- 
ſex or latitat on 
day certain 5 


Which may be 
the next day 

- atterit is ſued 
out, 


Capias ought 
fAriftly to have 
fifteen days be- 
tween teſte and 
reiurn 7 if not, 
it is no irregu- 
larity, but may 
de amenced, 


Proce's bad, if 


a term iatetve ge. 
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its teſte ſhould be on the return day of the laft writ z and 
the clerk ſhould ſubſcribe under it the term when the firſt 
writ iſſued. Reg. Tr. 1656. 


As writs are teſted, ſo muſt they be made returnable 
in term; otherwiſe, void. Mills v. Bond, Str. 399. 


A bill of Middleſex or latitat, with their reſpective 
aliaſes, &c. muſt be returnable upon a day certain or par- 
ticular return, not on a general return day. Vid, ante 
Introd. Obſervations, B 3. 


There are no certain number of days in which the re- 
turn muſt be made: a bill of Middleſex or latitat may be 
returnable the next day after it is ſued out. Loving v. 
Avery, Str. 917. But not the ſame day, becauſe the pro- 
ceſs is returnable de die in diem. Green v. Rivet, Ray. 


772. 


But in every capiat, the proceedings being founded upon 
an original, the return ſnould be made on a general return 
day; and there ſhould perhaps, ſtrictly ſpeaking, be 
fifteen days between the teſte and return. Formerly, in- 
deed, it was even held error if otherwiſe, and not merely 
an irregularity. Williams v. Faulkner, Bar. 409. After- 
wards the court deemed it only an irregularity, and ſet aſide 
the proceedings. Atkinſon v. Taylor, 2 Wil. 117. The 
next ſtep was, to allow the writ in ſuch caſe to be amend- 
ed. Carty v. Aſhley, Black. 918. Ib. 3 Wil. 454. 


And now, although there be not fifteen days between 
the teſte and return, the court will not take notice thereof; 
nor even grant any — upon a motion on that account, 
but allow it to be amended, as a matter of courſe. Bour- 


chier v. Whittle, C. B. T. R. 291. 


It is to be obſerved, however, that this practice only 
relates to proceedings by common capias quare clauſum 
Fregit ; which is a writ founded upon an original, /uppeſed 
only to be previouſly iſſued, and not to proceedings by 
ſpecial original, For which, ſee Chap. V. 


In all proceſs, in either court, a term muſt not inter- 


vene between the teſte and return, as the cauſe would be 
then 


NOT BAILABLE. 
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then out of court, and the writ abſolutely void; and if 
defendant were arreſted thereon, an action of falſe impri- 
ſonment would lie againſt the er in the action, 
though not againſt the officer. Parſons v. Lloyd, Black. 
846. 8. C. 3 Wil. 341. | 


Sec. I.] 


If it be teſted in the wrong year of the reign, as the 
31ſt inſtead of the 32d, it is irregular. Taylor v. Nicholls, 


Bar. 409. 


Formerly it was held neceſſary for the filazer to put his 
name to the capias ; but there is now no occaſion for it. 


Froſt v. Eyler, * B. Mo R. 120. 


(E 7.) How ſubſequent and former Procgſi ſhould agree. 


All ait and pluries writs ſhould correſpond with the 
firſt writ ſued out; for if the /atitat be againſt the de- 
fendant by one Chriſtian name, and the aliar by another, 
and the plaintiff afterwards proceed, the' court will ſet 
aſide the proceedings for irregularity. Corbet v. Bates, 
3D. & E. 660. 


(E 8.) When Bill of Middleſex, Latitat, and Capias, may iſſue ; 
* whether to A fer rw, the Commencement 2 Sue _ 
roceſs, 


Proceſs may be ſued out in vacation, but muſt be teſted 
of the preceding term. Hart, aſſignee, v. Hing ſton, Bur. 
2588. ä 


So a latitat may ſometimes be iſſued before any cauſe 
of action has accrued ; becauſe, generally ſpeaking, in all 
common caſes, a latitat, by the practice of the court, is 
conſidered merely as a proceſs or ſummons ; and the de- 


Or if tefted in « 
wrong years 


No need of 
filazer's name to 
capias, 


(E 7.) 


Subſequent and 
former proceſs 


ſhould agree, 


(E8.) 


When bill of 
M:ddleſex and 
latitat, &c. may 
iduez 


And whether to 
de conſidered at 
commencemeat 
of a ſuit, or as 
proceſs. 


claration is deemed the commencement of the ſuit, and la common 
is what is meant by the exhibiting of the bill. See [4p- - proces, 


pendix G.] | 


The 


- 


mm —— 


- 
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Time of \fving The time af the latitat, therefore, is immaterial ; 

immaterial, for if w cauſe of n accrues at any time, ante exhibi. 
tionem bills [Appendin G. ] I 1. e. before the filing of the 
declaration, _ after the 3 of the proceſs, 
it is ſufficient, Feller v. Bonner, Cow, 454. Fohnſo 
v. Smith, Bur. 950. 


— of * But this is to be underſtood, with this reſtriction; 
— — namely, that the declaration is actually filed at the time 
filed when, in ſtrictneſs of law, it ought to be filed. 


Which ought to By the practice of the courts, indeed, the plaintiff may 

— — 2 declare at any time within the ſecond term after the writ 
is returnable; but that is merely an indulgence, and the 
declaration muſt ſtill be intitled as of the term when the 
proceſs was returndble. Therefore, if proceſs be ſued out, 
and no cauſe of action accrue until after the term when 
the writ is returnable, although before the expiration of 
the time allowed for plaintiff to declare in, and before 
he actually has declared, it will be of no avail ; nor will 
plaintiff be aſſiſted b * declaration of the ſub- 
ſequent term. th v. Muller, 3 D. & E. 624. 


Jn many caſes There are various caſes, however, in which the latitat 
latter confifered ig not to be taken as mere proceſs, but as the commence- 


. — ment of the ſuit; and theſe are, whenever the actual time of 


ſuing out the 1writ is material, and the juſtice of the caſe re- 
quires that it ſhould be preciſely aſcertained. 


Where thetime As in penal and all other actions, for inſtance, where 

. wit limited time is fixed for the commencement of the ſuit, 

ia cate of pe- and which time expires in avacation, if a latitat be ſued out 

— —— — in that vacation, though long after ſuch time has expired; 
' atutes © 2 . . 

wy a9 yet, by being teſed as of the preceding term, it would 

— * appear as if it 2 iſſued in due time. 80 it might be 


with the ſtatutes of limitation. 


In like manner a tender, made in vacation, and, in fact, 
before any action brought, if a writ were ſued out in that 
vacation, would appear by the teſte of the writ, being of 
the preceding term, to have been made after the w_ 
ing of the action. Again, if two actions be brought 

againſt defendant for the ſame offence, it may be material 
to ſhew the priority of one of the actions. —— 
ances 
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rial N 
bibi. 
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ion; 
time 


may 
writ 
| the 
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fore 
will 


ſub- 


titat 


Sec. I. NOT BAILABLE, 99 


Its Nature and Extent, Oc. 


inſtances may be adduced of the like kind z but it is ſuſſi- 
cient to ſay, that in the above, and in all other caſes 
where the merits of the cauſe turn upon the exact time 
when the writ was ſued out, that exact time may be ſhewn 
in the pleadings, or ſometimes given in evidence, contrary 
to the te of the writ, though # matter of record, for Th. end time 


fiftio cedit weritati ; and although the fiction cannot be of ifving it 


contradicted, ſo as to invalidate the writ, yet it may for * e en 
the purpoſe of eſtabliſhing truth and adminiſtering juſtice. 


In all ſuch caſes the defendant is entitled, as well as the And defendant 
plaintiff, to ſhew the true time of the writ iſſuing, if it be 947 40 this as 
to his advantage ſo to do. 'The leading caſes on this head, © 
and in which the whole of the above dodrine may be found, 
are, Johnſon v. Smith, Bur. 980. Foſter v. Bonner, Cow. 

454. Word v. Newton, 1 Wil. 141. Morris v. Pugh, 
Bur. 1241. Combe v. Pitt, Bur. 1423. Meyn v. j 
brigas, Cow. 178. : 


But although proceſs may be ſued out, it is not, nor p. ndant mutt 
ever was allowed (even before any affidavit was neceſſary) not be arreſted 
to arreſt the defendant before cauſe of action. Hanway — cauſe 4 
v. Merry, Vent. 28. Bur. 967. And an original, or at- asl be tefted, 
tachment of privilege, ought not to bear date before cauſe 


of action, Bur. 967. 


The capias is conſidered equally with the latitat, either The above docs 
as proceſs or as the commencement of a ſuit, the ſame wine *qually 
diſtinction preyails, and the above doctrine applies. Do. — * 
62. N. Leader v. Moxon, 2 Black. 924. 


E 0 he La | Ca , and the N. 
my ug” try = Sage . 60 


As it is now ſettled that a /atitat may be ſued out in the Of pleading the 
firſt inſtance; ſo it may be pleaded as in a replication to est, &. 
er hr wag and the like, without ſhewing any 

Halter v. Str. 550. on 
v. Smith, Bur. 961 * Yr "I - y 


In like manner it is ſufficient to ſhew a capiar in C. B. Nooccatien to 
which on body underſtands to be now the commence- — — 
ment of a ſuit there ; and that the court always * writ, f 

at 


Want thereof 
cured after ver- 
aid, though not 
after judgment 
by default, 


(E 10.) 


Of eraving oyer 
of original, 


Burnham, Bar. 340. C. B. 


the proceſs, 
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that an original has regularly iſſued whereupon the capias 
is grounded, ſo that the capias is deemed ſufhcient evidence 


of ſuch original. Leader v. Maxon, Black. 925. 


'The want of an original bill, or original writ, is cured 
after verdict. Fofter v. Bonner, Cow. 455. And al- 
though by the ſtatute, 4 Ann, c. 16. they are ſtill neceſ- 
ſary in caſe of judgment by default; yet, if error be 
brought, they may be afterwards obtained to ſupport the 
judgment, 


(E 10.) Of craving Oyer of the original Writ. 


Formerly much delay and expence were occaſioned by 
defendants craving oyer of the original writ, in order to 
ſet it out upon the record, and plead any variance, omiſ- 
ſion, or the like; but this practice is now wholly diſ- 
countenanced, and it is a ſettled rule in both courts, that if 
defendant craves oyer of the writ, no notice need be taken 
thereof, but plaintiff may ſign judgment as for want of 
a plea. Boats v. Edwards, Do. 227. B. R. Ford v. 


S HeTIo II. | 
Of the Service of Copy of Proceſs on Defendant. 


It has already been ſhewn, in the begirning of this 
chapter, that, by the 12 G. 1. c. 29. whenever the cauſe 
of action does not amount to 10 l. or if it does, and plain- 
tiff makes no affidavit thereof, a copy of the proceſs muſt 
be ſerved prr/onally upon the defendant; the form, nature, 
and effefts of which proceſs, has alſo been fully treated 
of; it therefore only remains, in this place, to conſider 


A. What ſhall be deemed a good and effectual 
Service according to the Statute ; and herein 


(A 1.) Of the Copy of Procyfi to be ſerved, 
(A.) The Perſon by whon it it 4 be ſerved, 


(A 3. 


8 


22 
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Of the Service of Proceſs. 


(A 3.) The Manner in which it is to ſerved. 

(A 4.) The Time when it is to be ſerved. 

(A 5.) In caſe the Proceſs be againſt ſeveral Defindants, or 
againſt Huſband and Wife. 

(A 6.) Of the Puniſhment of Defendant, if he treats Procgſi 
with Contempt. 


(A 1.) Of the Copy of Procefi to be ſerved. (A 19 
A complete and true copy of the whole proceſs muſt be or ihe copy of 
ſerved. Cutliffe v. Standiſh, Prac. R. 354. | the proceſs, 


If the proceedings be by original, a copy of the capias How, if by ori- 
upon the original, and not of the original itſelf, muſt be 8n*- 
ſerved. Smith v. Anderton, Prac. R. 342. Peter v. 
Reignier, ib. 8. C. Bar. 410. 


If defendant be ſerved within the cingue ports, it ſhould How, if in 
be with a copy of proceſs, properly directed to the con- cinque ports. 
ſtable of Dover Caſtle z otherwiſe bad. Bax v. Culmor, 

Bar. 422. | 


If defendant be ſerved in a county palatine, it muſt be How in county 
with a capy of the proceſs out of the original court, and palatine, 
not with a * the mandate. Byers v. Whitaker, Prac. 
R. 344. 8. C. Bar. 406. Though before held contrary in 
Beach and Smith, Prac. R. 343. In all theſe kind of caſes, 
the general rule is, that a copy of the proceſs, out of the 
ſuperior court, muſt be ſerved, 


(A 8.) The Perſon by whom it it Are. (A 1.) 


e is not neceſſary that the proceſs be ſerved by n ſheriff's By whom pro 
officer! if by the attorney, or his clerk, it is ſufſiclent, * 


Dalafeld v. Jones, Prac, R. 345: 


But by the 5 G. 2. c. 27. f. 3. in particular franchiſes 17 la partleulsr 
and jurlſdletions, the proper officer there muſt execute ashi! 
the proceſs, County palatines, however, have been held My _ 
not within this act, which has been conſtrued to extend 


only to particular /ibeytier in counties, Griffin & Alcech, 
2 arn, 399. 


In 
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Of the Service of Proceſs. 


The conſequence In theſe particular liberties, the proceſs ſhould be ſerved 

Cares ins by the bailiff, or officer belonging thereto z but if it be 

liberty, ſerved by an 1 perſon, court will not ſet aſide the 
proceedings, though the party will be liable to an action. 
Hall v. Wally, Bar. 404. 8. C. Prac. R. 345. 


But, in all caſes, the perſon who ſerves the proceſs 
Perſon Galt, ſhould be able to read, ſo as to ſwear, if neceſfary, that he 
able to ted. ſerved a true copy; for where ſervice was made by a bailiff 
who could neither write nor read, it was held bad. Dela- 
field v. Jonet, Caf. Prac. in C. B. 34. 


PD R89ﬀe-»_z oF 


(A 3) (A 3.) The Manr in which it is to be feu. 


275 1 The defendant, by the ſtatute, is to be perſonal 


Need not fhew There is no occaſion to ſhew the writ itſelf at the time 

_—_— of ſervice; for the act only requires defendant to be ſerved 
with a copy, which is the ſame as if it had been ſaid, deli- 
wy 4 . Worley v. Glover, Str. * B. R. Pan- as 
chand v. Woolley, Bar. 302. 8. C. Prac. R. 353. Boſwell 

Unleſs requeſt» v. Roberts, Bar. 422. But if defendant ſhould demand 


od z a ſight of the writ, it ſeems _— to ſhew it. Edgar 
Nor read it & Farmer, Caf. temp. Hard. 138. Nor is there any ne- 
over. ceſſity to read it over; but if defendant refuſe to it, 


If left at bis upon its being tendered, and it is left at his houſe, it will 
houſe, or ſent in be ſufficient. Wood v. Dodgſen, Bar. 278. Or if ſent 
— Sal , incloſed in a letter, and defendant opens the letter and 
it is good. takes out the copy: Bofevell v. Roberts, Bar. 422. Or if 
it be put through the crevice of a door to defendant, who 
had locked himſelf in, the nature thereof being at the ſame 
time explained to him. Smith v. Wintle, Bar. 405. 8. C. 
Prac. R. 354- 


(A 4.) (A 4.) The Time when it is to be farved. 


The time when Service of a latitat at eight o'clock in the evening 
it is to deſerved. f the day when it was returnable, held 3 and this, for 
although the declaration be left in the office in the courſe 


of the ſame day. Robertſon v. Douglas, 1 D. & E. 191- 
Mathews v. Partridge, rug. 352. , 
; Io 


NOT BAIL ABLE. 
Of the Service of Proceſs. 


In one caſe it was held good ſervice at eleven, on the 
night of the return day. Wepburn & Neale, cited in Pur. 


813. 


See. II.] 


And it is now ſettled (notwithſtaqling the practice 
was otherwiſe formerly, as appears from Bar. 415. 424.) 
that ſervice of proceſs upon the return day thereof, is re- 
gular in both courts. In B. R. awd v. Barnard, Bur. 
813. In C. B. 2 Wil. 372.3 and this, although it be 
notoriouſly after the riſing of the court. Ib. 


Service of proceſs on a day previous to the date of the 
proceſs is bad, Humphreys v. Mitchell, Bar, 408, 


So if it be after the date of the return, Male v. Ful. 
ler, 1 C. B. T. R. 222. For if defendant cannot he ſer- 
ved before the return of proceſs, plaintiff ſhould ſue out 
freſh proceſs. Smith v. Muller, 3D. & E. 627. 


Proceſs muſt not be ſerved when defendant is attend- 
ing the court upon any cauſe in which he is concerned; 
as it will be deemed a contempt of the court in the at- 
torney who ſerves it, Coe v. Haruliuc, Str. 1094, 


(A 5.) In caſe the Procgſi be againſt ſeveral Defendants, or 
againſt Huſband and Wife, 


If the proceſs be againſt ſeveral defendants, you muſt 
name them all in the notice, and in the copy of the pro- 
ceſs. Cutliff v. Standiſh, Prac. R. 354. And every one 


muſt be ſerved; for it any one of them cannot be ſerved 


before the return, freſh proceſs muſt be ſued out { Smith 
v. Muller, 3 D. & E. 627.), unleſs plaintiff procceded by 
ſpecial original; and then he may go on to outlaw ſuch as 
could not be met with. Worley v. Bull, Prac. R. 351. 
But until all the defendants be either ſerved or outlawed, 
plaintiff cannot proceed. 


If proceſs be againſt huſband and wife, ſervice on the 
huſband is ſufficient for both; and if he does not appear 
for himſelf and wife, plaintiff may, on affidavit, enter an 
appearance for both. Callius v. Shapland & IWife, Bar. 
412, Buncomò v. Love & Ux. Ib. 406. S. C. Prac. R. 


331; 
II (A 6.) 


It may be upon 
return day, 


though the 
court is ups 


But not before 
the date thereof ; 


Nor after the 
retur ; 


Nor when de- 
fendant is ate 
iending the 
courts 


(A 5.) 


How, if proceſs 
be againſt ſe- 
veral velendants. 


All ruff be 
na d and [ere 
ved. 


How, if 2g inſt 
huſband ana 
vie. 
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(A 69 (A 6.) Of Puniſhment of Defendant if be treat Proceſt adi 
Contempt. 


_—_— os lf at the time of ſervice defendant ſpeaks contemptuous 
with contmpt, Words of the ci or of the proceſe, an attachment will 
on motion, be awarded againſt him : in the firſt caſe even 
without a rule to ſhew cauſe, but not ſo in the laſt, Rex 
v. Kendrich, Bay, 114. Semb, cont, Rex v. Fon Str. 
185, Yet quere, whether, in the firſt caſe, without ſhew. 
ing cauſe, if upon the aſſidavit of one perſon only. North 
v. Wiggins, Str. 1068, 


SecTtion III. 


Of Defendant's Appearance according to Proceſs, 


When the defendant has been regularly ſerved with a 

: copy of the proceſs, it is his duty to appear in obedience 
Formerlyia. thereto, This appearance was formerly in perſon vid. 
_— H.), and entry was accordingly made, that the 
defendant cbtulit ſe in proprid perſond ; 12 it is now the 
. ractice to appear by attorney (vid. ant. Introd. Oliſerv. 
.); and the appearance is nothing more than a mere 

memorandum, ſigned by defendant's attorney, and filed 

with the proper officer, ſignifying that defendant has 

appeared in court by his attorney at the ſuit of plaintiff, 

Whatit is, and is ready to defend the action. When both parties are p 
| thus in court, the court is then ſaid to have poſſeſſion of | 
the cauſe, 


In treating of this head, we will briefly conſider, 
A. How Defendant is to appear in the reſpec- 
tive Courts. | 
BV. Who may appear by Attorney. 


C. When Attornies are compelled to appear for 
Defendant, 


D. Of the Time of Appearance, 


C. Of Appearance in Actions againſt Huſband 
and Wite, | 


#. Whe 


Sec, III.] NOT BAILABLE, 


and entering an Appearance, 9 


5. Whether Deſendant is liable to a Penalty for 
not appearing. 


g. How Defendant is to appear in the reſpective 
Courts, 


The appearance of defendant is effected in the King's 
Bench, by what is called filing common bail z and in the 
C. B. by entering an appearance; for the reaſon of this 
diſtinction, ſee [Appendix, H.]; the mode of doing which 


is as follows : 


the manner ft owing, if 


In B. R. 
By filing common bail. 


Get a common bail piece, which 
may be bought at any law fta- 
tioners, and is a piece of parch- 
ment in the following ſhape, 
flamped with a treble fix penny 
lamp; fill it up with the name 
of the parties, c. as thus : 


| Hilery Term, in the 32d year of 
king Geo. 3d. 
Middleſex, to wit :— James Davis 


having been ſerved with proceſs, is 
delivered to bail, 


To John Doe, of 

If filed ac- Weſtminſter, 
cording to yeoman, 
ſtatute, in- and 

ſert theſe Richard Roe, of 

words, filed ſame place, 

according to gentleman, 

ſlatute, 
At the ſult of 
Joſeph Sims, 


Thomas Smith, 


attorney for ” 


deſendant. 


r 


Carry 


Firſft get a memorandum, or minute of warrant, to deſend, on 
a 28. 6d. lamp, agreeable to flatute 25 G. 3. c. 80. and in the 
form therein preſcribed ; for which ſee ante, p. 23. ; then proceed in 


In C. B. 
By entering Appearance, 


A common appearance is aurit- 
ten on a piece unſtamped paper 
in the following form : 

Middleſex. Appearance for 
James Davis, late of , Fc. hoſier, 
(as named in the writ, ) at the 

fuit of Joſeph Sims, to a capias 
returnable on the morrow of All 
Seult . 

T, S. att orney " 


Carry this to the filazer of 
the county, in which proceſs was 
Sued out, who enters it in a book 
kept for that purpoſe. 

At the filazer's pay 25. 64. 
(vis. 17. 6 4. for duty; and 17. 
for entry, ) if one defendant. F 
ſeveral ſued jointly, pay 21. 6d. 
for ff defendant, and 4 d. for 
each of the others, If fned jt» 
parately, 2 1. 6 d. each dH. 
ant. 


The avarrant or memorandum 


above-mentioned it to be filed 
Kit th 
Where 


H 3 
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common bail and 
enter an appear» 


100 PROCESS IN ACTIONS [Ch. In. 


. Of filing common Bail, 


Carry this with the memoran= Where the proceedings are by 
dum to the clerk of the common bill (as againſt attorneys, Cc. 
bails, in King's Bench Office, to appearance is then entered with | 
be filed; for filing pay, if in the prothonatory. 
term, or within fix days after it, 
1s. 2 4. If after that time, 

4 4. more for a poſt terminum. 


There is no further poſt term 
incurred till the vacation ſub- 
ſequent term after wwrit is re- 
turnable. The warrant or me- 
morandum ahove- mentioned muſt 


be filed qwith it. 


Fer every judgment by de- 
Fault, or non ſum informatus 
or RU bail ſhould be filed 
for the defendant to warrant 
fuch judgment. Hil. 11. 
. Trin. 4. CM. 


And alſo a memorandum of 
warrant, Vid. ant. p. 22. 


By a late rule, Eaft. 30 G. 3. 
the clerk of the bail: 7 this 
court, muſt mark the bail picces 
numerically az they are received. 


Common bail muff be always filed, and appearance entered a: 
of the term the writ is returnable ;. otherawiſe the cauſe will be ou 
cf court, and proceedings ſet aſide, Edgar v. Farmer, Caf. Ten. 


Hard. 138. 
B. B. Who may appear by Attorney. 
All perſons, All perſpns may now appear by attorney, except thoſe 


=_ infants, who are preſumed to want ſufficient legal diſcretion to 
Co . . . 4 

appoint one; ſuch as infants, ideots, and feme coverts ; the 
firſt of whom muſt appear by guardian, and the two laſt 
in perſon; and if they ſhould appear by attorney, it 
would be error upon the record. Milner v. Milnes, 3 D. 
& E. 629. 3 where other caſes are cited, 


C. When 


red ai 
be out 


| emp. 


Then 


Sec. II.] NOT BAILABLE, 


and entering an Appearance. 


C. When Attornies are compelled to appear for 


Defendant. 


If an attorney undertake to appear for defendant, the 
court will compel him to do ſo at all events, even though 
he were impoſed upon when he made the undertaking. 
Lorymer v. Hellifler, Str. 693. Should he refuſe, an at- 
tachment will be awarded. Hil. 22 Car. 1. B. R. 
And he muſt appear in a proper manner, agreeable to 
the ſituation of the defendant ; thus, If he be an infant, 
the appearance muſt be by guardian, and the like. Srrat- 
ton v. Burgis, Str. 114. 


But this undertaking muſt be an expreſs undertaking 
to appear ¶ Power v. Jones, Str. 445.) ; and it is ſaid that 
it muſt be in writing, and even /igned by the attorney. 
Left, 192. But Q. Whether the court, on motion, 
would not compel an appearance on à parol under- 
taking? 


If defendant's attorney receives a declaration againſt 
his client from plaintiff's attorney, this acceptance obliges 
the attorney to appear, unleſs it was accepted conditionally, 
in caſe his client ſhould approve of it; for then, if he 
ſoon afterwards return the declaration, he will not be 
compelled to plead thereto. 1 Lil. Reg. 102. 


If there be ſeveral defendants in one declaration, an 
ttorney 18 not to appear for more than thoſe by whom he 
is retained, Paſ. 24 Car. B. R. 1 Lil. Reg. 102. 


If a defendant properly authoriſes an attorney to ap- 
pear for him, . he ſhould afterwards revoke it, 
yet the court will compel the attorney to appear; for the 
party ſhall not have it in his power to cauſe any delay by 
1 Trin. 22 Car. 1. B. R. Mich. 1654. 


Nor can any one change his — in any cauſe 
8 without leave of the court. Powel v. Little, 
lack. 8. Macpherſon v. Roriſon, Doug. 217. 


If an attorney take upon himſelf to appears the court 
looks no further, but proceeds, as if he had ſufficient au- 
H 3 thority 
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C. 


Moſt at all 
events, if he 
undertake ſy to 
do, 


This vnderta- 
king muſt be in 
writing. 


But Qs 


Muſt appear, if 
he accepts de- 
claration, unleſs 
accepted coadi- 
tionally, 


To appear for 
no more than 
retain him, 


Defendant can- 
not revoke any 


retainer z 


Nor charge his 
attorney without 
leave. 


When attorney 


appe ars, court 
looks no Jurther, 
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Within eight 
days from re- 
turn. 


Reckoned er- 
clufive ot return 
day ; 


Wor counting 
$undaz, if the 
laſt; 


 «wvell v. Angel, Bur. 56. 


But may he filed 
afierwards, if 
not done by 
phimiff®s aitor- 
vey 3 


Defendant may 
op pear before . 
the return, 


O, befere welt 
ſued out, 


v. Painter, 2 D. & E. 720. 
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thority ſo to do, and leaves the party to his action againſt 
him, ſhould it be otherwiſe. Ann, Salk. 87. 


D. Of the Time of appearing. 


By the ſtatute, 5 G. 2, c. 27. common bail muſt be 
filed, or an appearance entered, on the return of the pro- 
ceſs, or within eight days after. 


Theſe eight days are to be reckoned in both courts, 
from the actual return day mentioned in the proceſs, and 
not the quarts die poſt ; and they are excligſve of the day of 
the return; i. e. if the proceſs be returnable on the 6th, 
common bail ſhould be filed, or appearance entered, on 
or before the 14th C Beſanguct v. Run, Bar. 245. S. C. 
Prac. R. 33:), unleſs the 14th fall on a Sunday; in which 
caſe defendant has all the next day to appear in, Shad- 


ad <Q oa mea. Xa ml a XA. Www a OE 


If defendant's attorney hath neglected to file common 
bail in time, let him ſearch and ſee if it has been filed by 
plaintiff's attorney; for, if not, he may till file it for de- 
fendant, though after the time directed by ſtatute, pro- 
vided it be within the next term after writ is returnable, 
and filed as of the /ame term writ is returnable, Smith 


Defendant may appear even before the return of th# 
writ z for the appearance is to the ſuit, not to the pro- 
ceſs. Wynne v. Wynne, m Wil, 30. Or if the writ be 
returned, not ſerve, Moor V. Watt, Ray. 616. Or 
even before any writ be ſued out but to make ſuch last 
appearance effectual, plaintiff muſt ſue out proceſs within 
fourteen days afterwards. Irin. 4 W. & M. B. R. 


@, Of Appearance in Actions againſt Huſband 
and Wife, 


If a man and his wife be ſued, the huſband muſt app*ar 
for both z and if he fail ſa to do, plaintif] may enter an 
appearance for them, 


The 


III. 


inſt 


Sec, III.] NOT BAILABLE, 
and entering an Appearance. 


The caſe of C/ark v. Norris & Wife, as reported in 
1 C. B. T. R. 235. is indeed otherwiſe, and ſeems to 
have decided, that where the defendant is joined with his 
wife in the writ, he may enter an appearance for himſelf 
only ; but I rather imagine that there were circumſtances 
in this caſe (not reported) warranting this deciſion : 
Norris, the defendant, as I underſtand, was in fact a 
ſingle man; but plaintiff conceiving him to be married to 
the woman who had contracted the debt, ſued him as a 
married man jointly with his ſuppoſed wife; upon which 
he only entered an appearance for himſelf, which was 
clearly proper; plaintiff, therefore, having ſigned judy- 
ment for want of his appearing for the wite alſo, and 
defendant's reaſon for not ſo doing being explained to 
the court, the judgment was held irregular ; ſo that this 
determination by no means affects the general point of 
practice, that the hy/band, when jointly ſued with his 
wife, ought to appear for both. 


But if a wife appear without her huſband, ſuch 74 
pearance is not void in law { Traverſe v. Buckley & Ux, 
1 Wil. 264.) ; though plaintiff cannot proceed without 
bringing the huſband into court. 


F. Whether liable to any Penalty for not appearing. 


By the 9 & to W. z. c. 25. ſ. 33. if defendant did 
not file common bail, and enter an appearance in eight 
days, he was liable immediately to a penalty of 51. This 
was by way of compulſion upon defendant to appear, 
and it was a rule abſolute in the firſt inſtance, See Moll, 
192, Gilb, }, R, 46 0 IWhite Vs Helland, tr. (CAN: 
wt afterwards by 12 G. 1. & 29, the time was altered 
to four days, and plaintiff was authoriſed to appear for 
deltendant in eaſe of his default anch by the gs G. 2, 
C 25, the time was again enlarged to eight days z It Je 
doubted, therefore, in Bac, Abridg. 214, whether the 
clauſe In g & 10 Wil, is not virtually repealed by the lat» 
ter ſtatutes: now, if it were not repealed by 12 (3, 1,0, 29. 
it does not ſeem to have been ſo by 5 G. 2. © 27. 
which is merely explanatory of the ſormer z but it does 


not appear to have been repealed by 12 C. 1, becauſe the 
| Ha caſe 
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Huſband muſt 
appear for both, 


If wife appear 
without him, it 
is nat vo d but 
plaintiff cannot 
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104 


+ Caſe of I hite & Helland, Str, 737. was decided ſince 


Ay what fatutes 
ſueh #ppearance 
autboriſed; 
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that period ; it rather ſeems, therefore, as if the legiſla. 
ture intended the latter ſtatutes as an additional remedy 
to plaintiff, and that ſtill the penalty might be enforced, 


But Q. 


Skrerlor IV. 


Of Plaintif”s appearing for Defendant according t: 
Statute, 


It has been juſt obſerved, that before the ſtatute 
12 G. 1: c. 29. the only compulſion upon defendant to 
appear according to the proceſs, was the penalty of 51. in 
cale of his default, inflicted by ſtatute 9g & 10 W. 4: 4 for 
no one could enter ſuch appearance but himſelf or his at. 
torney. Put by the 12 G. 1. e. 29, and the 5 G. 2. 
& 29. it is enacted, that in eaſe defendant (hall not aß. 
pear within eight days after the return of (yeh writ e 
proceſs, the plaintifl, upon making and fling an ene 
of the perſon? fervice of ſel writ of proceſs, may file 
common ball, or enter an appearance for ſuch defendant, 
and proceed thereon, as if teh defendant had duly ip 
peared himſelf, | 


We will, therefore, conſider, 


A. How Plaintiff is to appear for Nefendant 
according to Statute, 


15, When Plaintiff is to appear. 


A. How Plaintiff is to appear for Defendant 
according to Statute, 


At the expiration of the eight days, let plaintiff" s atterney oo 
in the preper office to ſee i defendant has appeared himſelf: if 
not, a proper af/idavit muſt then be made by the perſon wwho ſerved 
the proceſs ; «hich, by the 5 CG. 2. c. 27. may be fworn bein 
any judge or commiſſioner of the court out of which the proci) 
Med, authoriſed to take affidavit in ſuch courts 3 or before 1h 


proper officer for entering the common appearance in ſuch court, 3 
; 


ah Cas a 


„III. Sec. IV.] NOT BAILABLE. 105 
. Of Plaintiff's appearing according to Statute, 
ſince his 2. but in town it i; generally ſiborn before the clerk of 
giſla- common bails, if in B. R. ; or the filazer, if in C. B. ; or their 
nedy reſpeaive deputies ", 
rced, 
The affidavit having been mace and ſworn, plaintiff®s attor- 
ney may then file common bail, or enter an appearance, 
In which caſe the ſame form of common bail-piece, or appear- 
ance, will do, as mentioned in the laft ſectien, only add therein the 
1 ＋ avords (filed according to the flatute ), 
The affidavit is to be filed gratis, and is to the following 
effet : 
atute f 
nt to A. B. of, Cc. derk to T. 8. attorney for the above-named Form of affide- 
$1. in plaintiff, maketh oath, and ſaith, that he dia; on the day of vits 
\ fot inſtant, perſonally jerve the above An, with & trie 
| at py of C wrt of capiat ad ropondendiins if in C. Bj of bill 
G y of Middleſex 9% latitat; if it H. K. 1 ) j which 8 to thi; 
* pe nent ts Be weg e ont of this bonn ful, kennt, and 
t ape „ oy | e dur ga ee Ws 
Fit of ren a Hag li notice ts the ſaid defendant of He intent of 
une farb ferviees SNjrant 1 ihe Nate in jb 11 
10 N ae, e. : A. . 
Has, 
y ip» No memorandum, Of Warrant, tt required in this , V. 
ale lured, Objery, D. J: 
When the fuit is 7 original in N. R. an appearance is entered 
with the filazer in the ſame manner as an appearance in C. H.; 
d and the affidavit of ſervice, when by origizal, is like the above, 
cant only ſpecifying the writ, and where returnable, 
B. When Plaintiff is to appear. B. 
* Plaintiff cannot appear for defendant beſore the gth Nor till the 
naar day, excluſive after the return of the proceſs ; i. e. ">> _ day after 
cels be returnable on the 6th, not till the 15th. orſe „ 
Ly v. Farnham, Prac. R. 32. Nor aſter a declaration de- 
y 
7 F 4 ®* It ought not to be ſworn before any attorney in the cauſe, 
* +} The kind of writ muſt be deſcribed, the aidavit of ſervice of a writ 
1 7 of meſne proceſs only held bad, Lakin v. Dewal!. Eaſt. Term, 25 G. 3. and 
proce) Judgment ſet aſide, and defendant diſcharged, though in execution, on this 
fore ile obycaion on. — See alſo Cuicl:ffe v. Stand; „Bar, 403 
hurt, . 


livered, 
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livered, if it be delivered in % Wrath v. Brifow, Prac, 

Norafierde- R. 31. Smith v. Painter, 2 D. & E. 919. Hut plaintiff may 
et-eation, e deliver a declaration againſt defendant de bene 5 or con- 
1 Adlitionally before the time for his appearing has elapſed, 
and afterwards file common bail in caſe he does not ap- 


peur in time, 


Nor after the Plaintiff mult file common bail according to the 
next term from ſtatute, either in the term when the writ is returnable, or 
2. in the term following z and he cannot do it aſterwards, 
Smith v. Painter, 2 3 & E, 720. Aud in the latter caſe 
he ſhould entitle the bail-piece as of the term writ was 
returnable. 


e 
Of Defefs and Irregularities in Proceſs. 


A. How far the Courts will amend Proceſs. 
B. How Defects or Irregularities cured, 

C. How taken Advantage of. 

D. At what Time to be complained of. 


2. A. How far the Courts will amend Proceſs. 


* => SRI The courts of King's Bench and Common Pleas can- 
amend origiuals; not amend an original writ, becauſe it iſſues out of the 
court of Chancery : beſides, there is nothing to amend 
by; and if it be once executed, though improperly, 
it cannot aſterwards be uſed, but muſt be ſuperfoded. 
Ogier v. Hayward, Bar. 417. Carty v. Aſbley, 3 Wil. 
But may meſne 454+ But nge proceſs, and alſo an attachment of pri- 
vilege, which is in the nature of an original, the law 
courts may amend, Ib. 


wwoOy Hs =®S As _ 6c 


Any thing will A little matter will be deemed ſufficient to amend by: 
dowamend dy— thus, a bill of Middleſex indorſed and filed of record as 
of the 24 G. 2. was ordered to be taken off the record, 

and amended according to the truth of the fact, and re- 

corded again as of Hil. Term, 25 G. 3.; and the court 

As the pre pe, held, that the precipe to the officer was ſufficient to 
amend by, Green v. Rennet, 1 D. & E. 782. And 2 

| the 
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Sec, V.] NOT BAILABLE, 
Of Defets and Irregularities in Proceſs, 


the C. B. the court (aid, that when a plaintiff beſpeaks a 
writ, returnable ſuch e u day, he impſiedly orders the officer 
to make the teſte _ and by thoſe implied inſtruc» 
tions we may amend. Carty v. Ab, Black. 918. See 
ante, ſec. 1. (E 6.). 


No error can be aſſigned on meſne proceſs, Ih, 


If therefore the proceſs be in any reſpect defeQtive as 
it cannot appear upon the face of the record by oyer, nor 
aſſigned for error, the only advantage to be taken thereof 
is, by motion to ſet aſide the proceedings, 


The court will alſo amend the appearance. In the 
caſe of Wheſton v. Packman, 3 Wil. 49. defendant was 
rightly named John in the capias and in the declaration; 
plaintiff's attorney made an affidavit of the ſervice of the 
writ on the defendant by his right name, and then en- 
tered an appearance for him according to the ſtatute by 
the name of Fames inſtead of John ; it was moved to ſet 
aſide declaration, defendant not being in court; but it 
was held by the court a mere flip, and they ordered the 
filazer to rectify the miſtake, 


B. How Deſects or Irregularities cured, 


(B 1.) Whether by Defendant's Appearance. 
(B 2.) Whether by Plaintiff®s Appearance according to Statute, 
(B 3.) Whether by accepting Declaration. 


(B 1.) Whether by Defendant's Appearance. 


Any error in meſue proceſs is cured by the party's a 

pearance, and he — afterwards take __ * 
it; becauſe the only intent of meſne proceſs is to bring the 
defendant into court, and when he is come in, there is 
an end of the proceſs ; for defendant might have come 
in upon the writ without it. Rex v. How Str. 155. 
Wilſon v. Finch, Bar. 163. Wade v. Wadman, ib. 167. 


Tf defendant be ſerved with proceſs by a wrong name, 
or addition, and appears by his right name, and plain- 
tiff declares againſt him by his right name, the defect 
is cured, and the court will not ſet aſide the proceedings 
for irregularity, Hole v. Finch, 2 Wil. 393. Doo v. 
Butcher, 3 D, & E. 611. 


(B 2.) 
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tics, Morgan v. Luckup, Caſ. Temp. Hard. 242. 


oſſice. Caſtoall v. Martin, Str. 1072. Marquand . 


PROCESS IN ACTIONS [Ch.Ill 
Of Defetts and Irregularities in Proceſs. 


om 


(B 2.) Whether by Plaintiff's Appearance according to Statut, 


But although the appearance by defendant ſhall be 
deemed a waiver of ſuch defects or irregularities ; ye! 
the plaintiff ſhall not be able to correct his own error 
by appearing for defendant according to the ſtatute. 
2 v. Finch, Bar. 406, Sed cod rA, I hite x, 
Waſhington, Prac. R. 348. 


«cc n 


So that if proceſs be ſued againſt defendant by a wrong 
name, and plaintiff, files common bail according to ta. 
tute in defendant's right name, and then declares again! 
him in his right name, this hall not be of avail z bu 
proceedings will be fet aſide. Does v. Butcher, 3 D. 
& E. 611, 


(B 3.) Whether by accepting Declaration, 


Whatever previous defect or irregularity there may 
have been in the nue proceſs, or the 2 thereof, ſuch 
as want of notice to the copy of proceſs, or a proper 
number of days between the teſte and return, or a re- 
gular perſonal fervice of the proceſs, or even if no com- 
mon bail has been filed for defendant ; yet if defendant, 
or the attorney generally concerned for him, accepts the 
declaration, or takes it out of the office, and pays for it, 
it is a complete waiver of any ſuch defects or irregulari- 


go although plaintiff filed common bail for defend. 
ant according to ſtatute; yet any defect in the proceſs 
ſhall be cured by defendant's taking declaration out of 


Mayor of Beſtan, Bar. 416. 


C. How Defects or Irregularities to be taken 
| Advantage of. 


The proper way of taking advantage of any defects 
in proceſs or irregularities in the ſervice thereof, or the 
like, is by motion in court to ſtay proceedings. — Bu 
if the error be in the proceſs, if muſt be firſt returned, 
and brought before the court, before any advantage can 
be taken thereof. 3 Wil. 58. Perrott one, &c. v. Hel. 


D. * 
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Sec. V.] | 


NOT BAILABLE. 
Of Defetts and Irregularities in Proceſs, 


D. At what Time Defects and Irregularities in 


' Proceſs to be complained of. 


This depends upon the nature of the deſect, whether 
it be ſuch as vitiates the proceedings in toto, ſo as to ren- 
der them null and void z or only an irregularity, which 
may be cured or waived by ſome ſubſequent act of the 


parties. 


Thus, if plaintiff's name be omitted in a writ, defend- 
ant may at any time "pply to ſet aſide proceedings, for 
it is as no proceſs C Thompſon v. Brew, Andr. 16.); fo 
where the aſſidavit of perſonal ſervice was defective, 
S were ſet aſide, though deſendant was in exc- 
cution. Vid. ante, p. 105. in notes. 


If the irregularity be in the notice ſubſcribed to the 
copy of the proceſs, the motion muſt be made before 
judgment ſigned ; if in the notice of declaration, two days 
before the time appointed for the execution of the writ 
of inquiry. Grimes v. Cleaver, Bar. 256. 


And in general it ſeems, that all irregularities in 
the proceſs, i. e. previous to the declaration, ſhould be 
complained of before judgment ſigned. Grimes v. 
Cleaver, Bar. 256. Morſe v. Farnham, Bar. 243. Jemmelt 
v. Voyer, Bar. 296. ough it need not be till after 
notice of declaration given to defendant. S. C. Prac. R. 


355. 


But if defendant applies ſo ſoon as he has an oppor- 
tunity, though after judgment, court will ſet aſide the 
proceedings, Smith v. Painter. 2 D. & E. 720. 


If plaintiff enters an appearance for defendant before 
the expiration of the 8th day, and defendant has not 
himſelf appeared, but ſuffers plaintiff to proceed, he 
muſt complain of plaintiff's irregularity before judgment 
is ſigned, or it will be too late. Morſe v. Farnham. 
Prac, R. 32. 


If defendant complains of any irregularity in the pro- 
ceſs or notice, he muſt annex the copy to his affidavit, 
that it may appear to the court. 
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Y Having fully treated of the procgſi, i. e. the means of com. 
pelling an appearance, i» actions not bailable, and bun in 
what way this appearance may be effected, eitber by defendant 
appearing himſelf, or by plaintiff” appearing for him according 
to the latute ; the next thing to be conſidered is the PROCESS 
in bailable ations, after which (the parties being once in court J 
the proceedings in both kinds of ations are nearly fimilar, , 


— —— U—' 
CHAP. N. 


Of the Mode of proceeding in ôailable Ac- 
tions from the Commencement of the Suit 
to the Declaration. 


Sec. 1. Of the Afidavit to bold to Bail. 


Sec. 2, Of the Proceſs or Writs in bailable Ac- 
tions, and bow to ſue them out, 


Sec. 3. Of the Warrant and Arreſt. 

Sec. 4. Of Bail to the Sheriff, or Bail below. 
Sec. 5. Of Bail to the Action, or Bail above. 
Sec, 6. Of the Surrender in Diſcharge of Bail. 


Sec. 7. Of the Aſſignment of the Bail Bond, and 
the Proceedings therecn. | 

Sec. 8, Of Proceeding againſt the Sheriff, called 
Ruling the Sheriff. N 


Stcrion I, 
Of the Affidavit to bold to Bail, 


| IF the ation be ſuch as to require (ſpecial bail, and it 


is the intention of the plaintiff to arreſt defendant, 
the firſt thing —_— to be done is to make an ae 
vit of the true cauſe of action, 


go tenacious Is our law of the liberty of the ſubledt, 
that nothing leſs than the party's poſitive oath is ſuffi» 
cient to ſubject any one to an 1 10 


Om. 


* 
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ged. .] OF THE PROCESS, &c, 
Of the Affidavit, Ge. 


This affidavit is particularly directed to be made by I by en. 


the 12 G. 1. c. 29. f. 2. which enacts, That in all caſes 
where the plaintiff's cauſe of action ſhall amount to the 
ſum of 10l. or upwards, affidavit ſhall be made, and 
filed of ſuch cauſe of action; which affidavit may be 
made before any judge or commiſſioner of the court out 
of which ſuch proceſs ſhall iſſue, authorized to take af- 
fidavits in ſuch courts, or elſe before the officer who ſhall 
iſſue ſuch proceſs, or his deputy, which oath ſuch officer 
or his deputy are 8 empowered to adminiſter; and 
for ſuch affidavit, one ſhilling, over and above the ſtamp 
duties, ſhall be paid, and no more. 


In further explanation of the above ſtatute, we will 
conſider 


(A) The Degree of Certainty requiſite in ſuch 
Affidavit. 


(1B) By whom to be made. 
(C) Before whom to be made. 
(D) How, and when to be filed. 


(E) How to be ſtamped, and of joining ſeve- 
- Vefendants, or Cauſes of Action, in one Af- 
avit, 


(J) Of Counter and Supplemental Affidavits. 


The ſtatute only generally ſays, that an affidavit ſhall 
be made z but, in order to prevent oppreſſion and evaſion, 
various reſtrictions and regulations have been made by 
the courts reſpecting it z and particularly as to 


(a) The Degree of Certainty requiſite in ſuch 
Affidavit with teſpect to 


(A 1) The e Kniftonce of the Debr, 

(A #.) The Dy ription of the Canfd of Aition, 
(A0) The Language tn which it it dann, 

(A Aut, a1 ts Haie,) Aſſignees, Wes 
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OF THE PROCESS + fChap.1Y, 


Of the Afrdavit 


It is an invariable and regular rule, that the affidavit 
muſt be as poſitive as the nature of the caſe will admit, 
Pomp v. Ludvigſon. Bur. 655. Where a variety of caſes 
to the ſame point are cited. Alſo Shed v. Baker. 1 U. 
& E. 83. 


It muſt therefore expreſsly ſtate, that the defendant i; 
indebted to plaintiff without any thing being left to be 
collected by inference. 


For whenever an affidavit is only by way of reference, 
it is bad—as that defendant is indebted to A. B., in fo 
much as appears by the books and ledger of A. B. Bar. 
clay v. Hunt, Bur. 1995.3 or as appears by a ſtated ac- 
count atteſted by the Conſul at Oporto, Swarbrect v. 
Wheeler, Bar. too. or, as appears by an aſſidavit made 
by the plaintiff in Amſterdam, which the deponent be- 
lieved to be true, Ris v. Belifante, Str. 1209.z or up- 
on a bond, as thereby may appear, Heathcote v. Geoſlin, 
Str. 1157.3 or, as __— by the maſter's allocatur, 
Ponvell v. Portherch, 2 D. & E. 55. ; or, as acceptor of 
bill of exchange, as appears by the ſaid bill, & c. N. 
lin v. Mills, 1 Wil. 279; or, as appears by agreement 
dated ſuch a day, Jennings v. Martin, Bur. 1447: z or, 
as appears by an account ſtated under defendant's own 
hand, Ann, 1 Wil. 121. or, as appears by the con- 
ſeſſion of defendant, and by his promiſe to pay the ſame 
Kelly v. Devereux, Say. 50. 


80 if the words be not ſtrictly words of reſetence, yet 
if they be of the ſame tendency, leaving any thing to be 
collected therefrom, the aſſidavit will be bad; as, that 
defendant is indebted to plaintiff in 20l. and upwards, 
according ta the bill of this deponent delivered to delendailt, 
Williams v. Jackſon. 3 D. & E. 575. 


Becauſe in all the above caſes the debt is not poſi- 
tively ſworn to, ſince although it may appear to be due W 
by the books, or the bond, or the like, yet in fact it ſu 
may have been paid and ſatisſied, and a ſeparate re- 
ceipt or diſcharge taken, 


In one caſe, indeed, the aſſidavit was held ſufficient, 
although the words were, that defendant was indebted to 
I1 plaintiff 
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1t3 


plaintiff in, &c. as he computes it. Moultby v. Richardſon, 
Bur. 1032. But Q. Whether this would now be deemed 
ſufficiently poſitive, and in the caſe of Mackenzie and 
Mackenzie, 1 D. & E. 517, Buller, Juf. doubted whether 
it had not been over- ruled. 


Swearing to be- 


Again: Swearing to belief is not, generally ſpeaking, 
lief bad. 


ſuthcient. 


As where the affidavit made by the plaintiff's book- 
keeper was, that the defendant was indebted to plaintiff 
in l much, as the deponent verily believed. Clapham- 
ſon v. Bowman, Str. 1226. 


Thovgh with 
reference to c; 
counts. 


Nor is ſwearing to belief ſufficient, though with a re- 
ference to accounts ſent from abroad where the debt 
aroſe. Pomp v. Ludvig/on, Bur. 655. Van Morſell v. Fu- 
lian, I Wil. 231. N 


But if, from the nature of the caſe, the party can only 
have a ground bf belief, and cannot make a direct aſſer - 
tion, it is otherwiſe, 


As where a bond was given, conditioned for the pay- Freept from the 
ment of bills of exchange drawn in England on A. in the ue of the 
Eaſt Indies, in caſe ſuch bills ſhould be returned to Eng- c the varty 
land proteſted for non-payment, it is no objection to an potiuvely, 
affidavit to hold the obligor to bail, becauſe, aſter (lating 
that he was indebted to deponent in a certain ſum 
ſtating alſo the condition of the bond; it ſaid, that the 
ſaid bills were not paid to his 4norw/edge or belief in India 
or elſewhere, but were (till unpaid. Hobſon v. Campbell, 

C. B. T. R. 247. 


The court of C, B. is not ſo ſtrict with reſpect to the 
T and certainty of the aſſidavit as the court of 

„B. The former holding, that circum/lances of the 
cauſe of action are ſufficient without poſitively ſwearing 
to the debt. Long v. Linch, 2 Blac. 740. Sc. 3 Wil. 154. 
Whereas the latter always requires a poſitive oath of a 
ſubliſting debt. 


For in B. R. the affidavit muſt further ſhew that it is 

4 {ubffling debt at the time of making the affidavit, and 
of ſuing out the writ, XY v. Devereux, 1 Wil. 339. 

I The 
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' OF THE PROCESS (Ch. IV. 
Of the Affidavit 


The affidavit ſhould therefore ſtate, that the debt iz 
ſtill due ; and if it does, it will be good, even althou q) 
words of reference may be inſerted, becauſe it would 
then rendered ſufficiently poſitive. 


It was for want of this that the affidavit of a debt, a; 
appears by the maſter's allacatur above-mentioned, waz 
held inſultcient. Powell v. Portherch, 2 D. & E. 8 5. 8. P. 
Mackenzie v. Mackenzie, 1 D & E. 716. In which lall 
caſe, Buller, Juſ. mentioned an inſtance where afhdavit wa 
bad, although the words were, that defendant was in- 
debted to plaintiff in goool. for money had and received, 
and for which he has not accounted. 


It is upon this principle, that an old affidavit, made 
ſome time ago, is not ſufficient, becaufe the debt may 
have been fince paidz and it muſt appear to be a 
before mentioned, not only a ſubſiſting debt at the time 
of making the affidavit, but alſo of ſuing out the writ 
Collier v. Hague, Str. 1270, 


(A 2.) Of the Deſeription of the Cauſe of Attion. 


As the affidavit muſt be poſitive with reſpect to the 
actual exiſtence of the debt, ſo it mult be certain as to 


the deſcription of the cauſe of action. 


© ec 2 JJD& A. 3 


It muſt ſhew how the debt aroſe, and this, although 
the circumſtances be long and complicated, and although 
the ground of the demand cannot be ſet forth, withou 
ſlating the whole ſubſtance of the declaration. Cope and 
ancther v. Coole. Do. 467. 


An aſſidavitt, therefore, that defendant was indebted 
to plaintiff in 5ool. and upwards, Cooke v. Dobree, C. B. 
T. R. 10.; or, in ſo much upon promiſes z Cope v. Cual. 


Do. 467.3 or in 231. and upwards in trover. Hubbari " 
v. Pacheco, C. B. I. R. 218. ; or that defendants ¶ Bam 1 
& Feme ), or one of them, was indebted for board, 
&c. provided for the wife. Paris v. Stroud & Us 
Bar. 95-3 and the like are not ſufficiently certain and bn 
deſcriptive. | * 
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80 in actions on bonds, to ſave harmleſs, &c. ; and How if on bond 
in actions of covenant, the affidavit muſt ſtate poſitively “ aden. 
and certainly how, and for how much, plaintiff is dam- 


nified. Whitfield v. Whitfield, Bar. 109. 


An affidavit to hold to bail on the lottery act, 27 C. 3. If on the lots 
e. 1. ſhould ſpecify the nature of the offence, and aver % . 
that defendant had incurred the forfeiture; but the 
offence need not be deſcribed circumſtantially ; nor is the 

laintiff obliged to ſwear that defendant is indebted to 
fim to the amount of the penalty; for as no perſon is 
entitled to the penalty till the proceſs is actually ſued 
out, it cannot be ſaid to be a debt due to the plaintiff at 
the time of making the affidavit. Davis v. — 


1 D. & E. 705 


But an affidavit, that defendant is indebted to plaintiff What » good 
in 1031. for goods which defendant converted to fi own *ffidevit in Tres 
uſe; Emerſon v. Hawkins and others, 1 Wil. 335.3 or 
that the defendants have poſſeſſed themſelves of divers 
goods belonging to plaintiff, and have refuſed to deliver 
them up, and that they, or ſome of them, have con- 
yerted and diſpoſed of them to their own uſe z Charter 
v. Jaques and others, Cow. 529. is ſullicient to hold to 


bail in trover. 


(A 3.) Of the Language in which Affidavit it drawn, (A3) 


The affidavit muſt be clear, certain, and correct in Af U muſt 
the language in which it is drawn. It ſhould be ſuch an — ia 


oath as a perjury can be aſſigned upon. 


The molt trifling inaccuracy, or clerical miſtake, there- A clerical t. 
fore, will render it defective; as where an athdavit of e will vitiete 
debt was made, that defendant in indebted, inſtead of 17 
indebted, the court held it defective, and as no affida- 
vit, and diſcharged defendant on common bail; becauſe 
a perjury could not be aſſigned upon it: Reeks v. Grone- 
man, 2 Wil. 225. 


So if the action be brought for a penalty in an act of Or if H 
parliament, if the act be miſrecited in the affidavit, it * mice. 
will be bad; as calling it an act paſſed in the 27 G. 3. 

| 1 
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when it paſſed in the 22 G. 3. But the party is not 
bound to ſet forth the year at all when the a paſſed, 
Watſon v. Shaw, 2 D. & E. 654. 


(A 4.) Exceptions at to Executort, Aſignees, We. 


It has been already ſhewn that, generally ſpeaking, 
the affidavit muſt be poſitive, nor will ſwenring to belief 
be alone ſufficient j but there are ſome exceptions to this 
rule :—Thus in all caſes where executors, adminifirators, 
or Aigner make the affidavit, they are permitted to ſwear 
as to their „ only, which, from the nature of their 
On ſituations, is as much as they can do. 1 D. 
& E. 717, Towna v. Edwards, Burr, 2283. 


Thus where an aſſignee of a bond ſwore that the ob- 
ligor was indebted in gol. for principal and intereſt, as 
he believed, the court held it {iſicient to hold to bail, 
Loveland v. Baſſet, Trin. 16 Geo, 2, 


But it is better for the obligee and aſſignee to join in 
the affidavit. 


So if an executor ſwears to the books of the teſtator, 
and that he believes them to contain a true account, and 
that the debt is ſtill unpaid ; or if an aſſignee ſwears that 
the defendant is indebted, as appears to this deponent, 
by the laſt examination of the bankrupt, and as the de- 
ponent verily believes, and that he has not received the 
debt, or any part of it, and that he believes it to be till 
due, ſuch affidavits are ſufficient to hold to ſpecial bail. 
Touna v. Edwards, Bur. 2283. 


But it is to be obſerved, that in all theſe caſes, words 
of reference alone, ſuch as appears by rhe teflator's or the 
bankrupt's books, and the like, are not ſufficient, unleſs 
followed up by the belief of the party who makes the 
afhdavit. Sheldn v. Baker, 1 D. & E. 84. Barclay and 
ethers, aſſignees, v. Hunt, Bur. 1992. Walrond v. Fran- 
fham, Str. 1219. Fludger, aſſignee of Jackſon, v. Hugben, 

27 Geo. 2. ; | 
If there be three aſſignees of a bankrupt, one may 


make an aſſidavit, and hold to bail. Swaine and others v. 
Cramond, 4 D. & E. 176, | | 
() By 


* 


Sec, I.] IN BAILABLE ACTIONS. 
to hold to Bail, 


(1B) By whom the Affidavit ought to be made, 


The affidavit may be made by plaintiff himſelf, or his 
wife, or ſervant, or any third perſon in his abſence who 
knows of the debt being contracted, and can ſwear that 
it is ſtill due. 


It is generaily laid down, that it ſhould be made by 
ſome perſon who is legally competent to be a witneſs. 
'Tid. 39. So in Nichols v. Dallyhunty, Bar. 79. where an 
affidavit, made by a pickpocket returned from tranſport- 
ation, was held inſuſhcient, becauſe no credit could be 

ven to the allidavit. Yet in later caſes, it has been 
Feld otherwiſe ; and an affidavit made by a perſon con- 
victed of perjury was deemed good; for it was ſaid, 
that although plaintiff cannot be a witneſs, yet he muſt 
not be — of his legal remedy to recover his juſt 
debts. Horſley v. Somers, Bar. 116. Davis v. Carter, 


Sal. 461. 


Where the affidavit is made by a third perſon, it muſt 
be poſitive as to its being a ſubſiſting debt; for an af- 
fidavit that the defendant is indebted to the plaintiff in a 
certain ſum of money, as appears by a bottomry bond 
in the deponent's cuſtody, and that the defendant, on 
ſuch a day, acknowledged the debt to him, and promiſed 
to pay the ſame to the deponent, who has authority 
from the plaintiff by letter of attorney to receive the 
ſame, is not ſufficiently poſitive, Kelly v. Devereux, 
1 Wil, 339. 


If the plaintiff, being in Scotland, wants to hold de- 
fendant to bail in England, he may go before a magiſtrate 
in Scotland, competent to adminiſter an oath, and make 
affidavit in the preſence of another perſon ho is ſhortly 
coming to London; which perſon, upon kis arrival in 
London, muſt alſo make affidavit that the farmer aſſida- 
vit of the debt was made by the plaintiff; ah hand- 
writing ſubſcribed thereto is his own hand-wrffing z that 
the ſaid affidavit was made and taken before a magiſtrate, 
who, this deponent believes, had competent authority to 


adminiſter an oath; and that the hand- writing ſubſerib- 
4 ing 
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Who miy make 
the afſidevit, 


Q_ Whether ſe 
muſt he mae hy 
a perſon compe* 
tent ſo be @ Wit» 
neſs? 


Afﬀidavit by a 
third per'on 
muft be that 
debt is ſubſiſt- 


ing. 


If plaintiff liv- 
ine in Scotland, 
wants to hold 
defendant in 
England to bai), 
how he mag co 
it, 
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ing ſaid affidavit, is the hand-writing of ſuch magiſtrate ; 


on which ſeveral affidavits a judge makes an order to hold 


to bail, 
(C) Before whom to be made, 


By the act 12 G. 1, c. 29. affidayits to hold to bail 
are ordered to be made before any judge or commiſ- 


 feoner of the court, out of which the proceſs ſhall ifſue, 


authoriſed to take afhdavits in ſuch courts, or elſe before 
the officer who ſhall iſſue ſuch proceſs, or his deputy ; which 
oath ſuch officer or his deputy are thereby empowered to 
adminiſter. 

The commiſſioners authoriſed to take affidavits men- 
tioned in the above act, are thoſe appointed by the judges, 
&c. by virtue of the ſtatute 29 Car. 2. c. 5. which enacts, 
that the judge, &c. of the courts of Weſtminſter, by 
commiſhon, may empower perſons in the ſeveral coun- 
ties of England to take afhdavits concerning matters de- 
pending in their ſeyeral courts. 


By rule of K. B. Eaſter, 15 G. 2. affidavits to hold to 
bail may be ſworn before any ſuch commiſſioner, although 
he be concerned as attorney for the plaintiff.” But in 
C. B. affidayits made before ſuch commiſſioners are dil- 
allowed. 


It is to be obſegved, however, that by a late rule of 
K. B. 31 G. 3. whenever an affidavit 1s taken by any 
commiſſioner of the court, made by any perſon who, 
from his or her ſignature, appears to be literate, the 


commiſſioner taking ſuch affidavit ſhall certify, or ſtate, 
in the jurat, that the affidavit was read in bis preſence to 


the party making the ſame, and that ſuch party ſeemed per- 
forth t underfland 1 ſame ; and alſo that th ſaid party 
wrote his or her 1 in the preſence of the commiſſioner 
taking the ſaid affidavit. 


(D) How, and when to be filed, 


The act of 12 G. 1. ſays, the affidavit ſhall be made 
and filed. It muſt be filed, therefore, with the proper 


officer 


ſp 


kee. I. IN BALLABLE ACTIONS, 
to bold to Bail, 


officer before, or at the ſame time the writ is ſued out; 
elſe the court will diſcharge the party from the arreſt on 
filing common bail, although an affidavit ſhould be pro- 
duced, and proved to have been actually made and ſworn 
before the writ was ſued out. Reeks v. Groneman, 2 Wil, 


225. 


(E) How to be ſtamped, and of joining ſeve- 
ral Defendants, or Cauſes of Action, in one 
Affidavit. 


The affidavit muſt be ſtamped with a treble ſix- penny 
ſtamp. | 


It is held contrary to the meaning of the ſtatute, and 
x fraud upon the ſtamp duties, to put ſeveral defendants 
in one aſedavit, if the cauſe of action be ſeveral; or ſe- 
veral cauſes of action againſt one and the ſame defend- 
ant ; unleſs the affidavit 1s ſtamped accordingly. 


When ſeveral defendants were thus joined for ſeveral 
cauſes of action with only a common ſtampt affidavit, it 


was held bad. Gilby v. Lockzer, Do. 217. 


So where an affidavit was made to hold the defendant 
to bail, which had but one ſtamp, and joined together, 
an action of debt on bond for 8ool., and an aſſumpſit 
for 150l.z and on objection that debt and aſſumpſit could 
not be joined in the ſame affidavit, and moreover that it 
was a fraud on the ſtamp duty the court diſcharged 
the defendant on common bail in both actions, for the 
impropriety of joining them in the ſame affidavit ; but 
they did not lay much ſtreſs upon the objeCtion of its 
being a fraud on the ſtamp duty, 5 Burr, 26go, 
6 eV. Davit, , 


J Of Counter and Supplementary Affidavits, 


In the King's Bench, when a plaintiſf has once ſworn 
4 to his debt in order to hold the deſendant to 
ſpecial bail, the court will never receive any aſſidavit 


I 4 what- 


F. 


13g 


Not allowed in 


K. h. 


—  y_ - 124 
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In one inſt-nce 
others iſe, 


accepted, the caſe was, plaintiff made affidavit that de- 
fendant was indebted to him in 
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whatever either to explain or contradict the plaintiff' 

oath; even an affidavit of the plaintiff's confeſſion that 

the defendant owes him nothing, will not be received. 

Emerſon v. Hawkins and others, 1 Wil. 335. S. C. Say. 

$3: Kelly v. Devereux, 1 Wil. 339. Heathcote v. Geſlin, 
tr. 1157. 


So that in this court, an affidavit once made, can- 
not be amended, nor its defects cured by a /wpple, 
mentary, nor in any wiſe contradicted by a counter 
affidavit. Cope and another v. Cooke. Do. 467. Reel, 
v. Groneman, 2 Wil. 225. Mackenzie v. Mackenzi, 
1 T. Rep. 717. 


In one inſtance, however, as I have been well in. 
formed, the court adinitted a ſupplementary affidavit to 
be read. Trinity, 33 & 34 Geo. 2. Innegan v. Jones 
On a rule to ſhew cauſe why common bail ſhould not bs 


go ſum not 
taken down) upon an account ſtated, and upon bond, 
and upon certain articles of agreement z court admitted a 
ſu _— afſidavit to be read explaining the former 
aſk avit, by which plaintiff ſwore, that the whole ſum 
marked on the back of the writ was due on account 
ſtated,, and court diſcharged the rule ; at the ſame time 
obſerving, that plaintiff ought not to make affidavit of 
what was due on one ſide of the account only, but 
ſhould be governed by the balance due upon the whole 
account, 


ud > wy tad ot = A td co N ro wm, oe ee = © = &@ = on» 


In the King's Bench, when plaintiff has obtained upon 
his affidavit a judge's order to hold defendant to bail, no 
counter affidavit ſhall be allowed to leſſen the bail. But 
if plaintiff's affidavit is falſe, he muſt be indicted for 

jury, as in the common caſe of affidavits for ſpecial 
bail, Smith v. Fraſer, 1 Blac. Rep. 192. 


So in debt on bond, though the defendant ſays it was 
uſurious, or per dureſs, it ſhall not excuſe from ſpecial bail, 
for the merits of the cauſe ſhall not be determined on 
motion, Anon, Salk. 99, 100. 


wed © RD ww 2 
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Sec. I.] IN BAILABLE ACTIONS. 
to bold to Bail. 


But the practice of the Common Pleas differs in this 
reſpect, and admits of ſupplemental and even contradic- 
tory affidavits z for they hold, that notwithſtanding the 
plaintiff makes a poſitive affidavit of his debt, yet the 
matter of bail is examinable by the court, Ruſſel! v. 
Gately, Bar. 76. Sem. cont. Hadderweek v. Catmur, 


Bar. 61. 


An action of debt on bond wherein defendant was held 
to bail on plaintiff's affidavit, defendant moved for a com- 
mon appearance, and that plaintiff might produce the bond 
to the court, upon an affidavit that defendant had great 
reaſon to believe that the whole ſum due was paid by 
one of the co-obligors, which would appear by indorſe- 
ments made on the ſaid bond when produced vlaintif, in 
anſwer, made afhdavit, that 10ol. and upwards remained 
due to him on the bond after all juſt allowances ; that he 
had ſeen the bond, which was uncancelled and in full 
force ſome months before, but had miſlaid it; and being 
ſeverely afflicted with the gout, could not ſearch amon 
his papers himſelf, ſo that it could not be produced. It 
was urged for plaintiff, that no declaration being yet de- 
livered, defendant is not entitled to oyer of the bond. 
But after a declaration, with a profert in Cur. he may 
demand oyer. The court held, That as the matter of 
bail is diſcretionary, and as the meaſure of the ſum for 
which bail ought to be given is with certainty to be 
had only from the bond itſelf, the bond ought to be 
produced; and for want of producing it, a common 
my was ordered. Shaw Bart, v. Hawhins, 

ar, 72, 


An aſſidavit made by a third perſon, that the defend- 
ant was indebted, as appears by a ſtated account, was 
held inſufficient, but made good by another affidavit that 


the defendant owned the account. Swarbrect v. Wheeler, 
Bar, 100, 


So where an executor at firſt only ſwore to the debt, 
as appeared by the accounts of the deceaſed ; a ſubſe- 
quent afhdavit, that he believed the debt to be due, was 


admitted to hold to bail, Roche, executor, y. Carey, 
2 Blac. 850. 


8a 


But in C. B. 
ſupplemental 
and croſs affidae 
vits are allowed» 
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So in the caſe of Manning v. Milliamt, plaintiff made 
two affidavits z the laſt was held, primd facie, ſufficient; 
but croſs uſſidavits being read controverting the fact, com. 
mon appearance was ordered, Bar, 87, 


Provided the But in C. B. ſupplementary affidavits are only allowe/ 
= 1 4 where the original affidavit is in itſelf à good one, ſuch 


one, as a perjury can be aſſigned upon, though perhaps n« 
ſullciently Rong to hol defendant to bail : for *. 
the orignal affidavit itſelf is null and void through any 
fatal inaccuracy, or clerical miſtake, no ſupplementary 
afſidavit can be had, nor can the deſects be cured, 


$0 that where the aflidavit was as follows : A. B. of, 
&c. make oath, that C. D. of, &c. in juſtly indebted, 
inſtead of zz upon a ſupplementary aflidavit being offered 
it was refuſed by the court, who ſaid, that the firſt wa, 
BE no affidavit, becauſe no perjury could be aſſigned upon 
| itz that the arreſt, there ſore, was contrary to law, and 
that the court could not make that lawful which the lay 
ſays is unlawful ; and that ſupplemental affidavits were 
only allowed by the court to ſupply ſmall defects in 
affidavits not quite full enough, but never allowed, where 
the firſt amounted to no oath at all. Reeks v. Groneman, 
2 Wil. 224. | | 


Zo in an affidavit that defendant was indebted to plain. 
tiff in the ſum of 56ol. and upwards, which was held 
bad for uncertainty, court refuſed a ſupplementary af- 5 
fidavit. Cooke v. Dobree, 1 C. B. T. R. 10, 


EF As the Second Chapter this work, which ſhews in what th: 

2 common ef ſpecial bail is Gs airy is nearly connected with 2 
this flage of the proceedings, inaſmuch as it is neceſſary to know 
before the proceſs be ſued out, whether the cauſe of action bt 4a 
bailable or not, I ſhall take this opportunity of obſerving, that 
fince that chapter cas committed to the preſi, a + 2 been 


decided which materially effect the dodtrine there laid dun, inf 


2 alters the prattice of the court of King's Benth in holding 

| Ry s late caſe to bail in ations on judgments recovered. In page 46 ant, 

the praftice, i is ſaid that there is 4 difſerence of pradtice between the tw | 
page 46 and oy (aur? in an action ona 1 ment where the original cauſe of it 
ante, is altered, action was under 101, ; but by the addition of coſts, the judg- 


ment 


— — , * 
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Of the Proceſs, Ge. 


ent was above that ſum, in which caſe the court of King's 
Bench does not allow ſpecial bail, but the court - frm 
Plear den, But by the caſt of Lewis and Pottle, decided / 
Hilary Term, 4 Þ. K. 570. thi difference is fittled 
Lord Kenyon then ſaid, that as a different practice in this re/pe# 
had prevailed in the different courts, it was proper that a con» 
ference ſhould be had auth the judges of the Common Pleat, in 
arder to make the prattice in ful ute uniform. And accordingly, 
that the judger of that court had conſulted with theſt of the 
Common Pleat, and that the reſult of it wat, that they had 
agreed to conform to the practice of' the Common Pleat ; fo that 
now, in both courts, ſuch deftndant may be held te bail. And 
I ſhould conceive, that henceforth, a like uniformity of practice 1 
avould alfo prevail in the third and fourth caſts mentioned in 
page 47 of chap. 2, wherein the courts haue hitherto widely 


differed, 
—— —— 
SecTion II, 


Of the Proceſs, or Writs, in bailable Afions; and 
bow to fue them cut. 


The affidavit of the debt, or cauſe of action, having 
been made purſuant to the ſtatute 12 G. 1. c. 29. before- 
mentioned, the next thing to be done is, to take out the 

roper writ or proceſs againſt defendant whereon he ma 
be arreſted, If the action be brought in the King's What is the 
Bench, and defendant lives in Middleſex, this proceſs Prora — 
is the Bill of Middleſex; if in any other county, a {04,0 u 
Latitat ; and if the ſuit be in Common Pleas, it is a be arrefied. 
Capias ; which writs differ from the writs uſed in un- 
bailable actions as before-mentioned in this reſpe& only, 
that in theſe bailable writs, by the ſtatute 13 Car. 2. 
. 2. c. 2, the cauſe of action muſt be particularly ex- 
preſſed ; which is done by inſerting the clauſe of ac etiam* 
agreeable to the nature of the caſe (ſee 4 x I.); (Appendix 1.}- 
and as defendant is to be arreſted upon the above writs, 
inſtead of being ſerved with proceſs, it is neceſſary alſo 
to get the proper warrant thereon at the reſpective 


For the different forms of bailable writs, with the ac etiam, together 
vith remarks how far ug n ac etiam be neceſſary, Ge. ſee Appendix |, 


ſheriff 
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ſheriffs offices, in order to authoriſe ſuch arreſts. The Wi 
mode of ſuing out ſuch proceſs and writs is as follows, v 
J 
© How to fue out Get a warrant to proſecute, upon a 2%. Gd. amp, to be fli 4 
awith the proper officer au kg writ, — to ak d 
G. 3. c. 80. may be bought either of' the officer, or at (|; c 
flationers, For the form of which, foe ante, poge 23. a 
| f 
\ Then if tha action be in a 
1 
B. R. B. R. C. ). 10 
— of Middle» Make a precipe in the follew-' Make a precipe thut : - 
c. b. 11 rota fu Middleſex to wit. Capi / 
Capias. 4 A. . «gainſ/t GC, D. late 7 4 
Middleſex, ff. Bill for A. B. Wqftminfter in the ſaid count, 
againft C. D. caſe for gol, = yeoman, pe at Weſtminſter, ; 
promijer (or ar the caſe may be) debt for gol. returnable on th 
returnable on Saturday next af- morrew of All Souls, Oat 4 
ter the marrow of All Sault. for 251, 5 
Oath for 2 gl T. S. attorney. 
.. attorney. Nov. 1, 1791, - 
| Nov. 1, 1792. 
Get a blank bill (four 6d. If the capias is fent into ay 1 
flamp), fill it wp, carry the Ys 4 —_— wit, Cambridge 0 
precipe, bill, affidavit, and foire, lay the treſpaſt at Can 4 
— —— LA warrant to the briage, or any other town, / 
Bill of Middleſex office, and the | 7 
c —— fign the bill ; pay in 6 28 * _ * ( 1 
erm 6d. ; in vacation 10d ; Ham), | Ny A 
it is wot to be ſealed. Indorſe dee, writs affidavit, cl Bl | 
the attorney's name and place of Or ann if TEC  Y J 
ale, and fon fare to, and proper filazer for the county ; i 7 
the day it is ſued out, on the back. = 2 — been fever 
B. R. Then get a (a) warrant thereon ts en e Fave f 
Ali and plo- 47 the Serif 't office, fob which n Par. ſer the oath 18.; fr J 
nes bill. * wa ing capias 28. 2d. (Ci. e. 15. 20. ti 
: 2 ſhes Fd wow nedbrye. of for figning, and 18. fer orig 4 
defendant before the return there + / & oy * ＋ % 4 
of, ſue out an alias, 75 that $113 0 1 e, 455 5 $ 
2 pluries ; figning each in term get it ſealed at the feal Put 10 
Nen-ommittas , dacatiad 2d. I/ defendant Pan Id. bn get @ (a) er 4 
2 8 duet in any Liberty within the — 2 afficer, at k 
county of Middleſex, as in Me- proper foeriff*s office s pay 4d ij 
C. B, minſter, ſue out a non-omittas If nat executed before the rt- 
Capias by con- 51 l Middleſex, for which pay turn, ſue out a capias by conti 
tiouance. g as Nuance, 1 


(e) For obſervations on the warrant, ſee the next ſeQivn of this chef 


h. IV, 


Sec, II.] IN BAILABLE ACTIONS. 
in bailable Ations. 


a1 for a common bill, and the 


ſheriff avill thereupon gow bir 


mandate to the bigh bailiff of 
Wr/tmin/ler, who avill make a 
warrant to bir officer to arreſt 
defindant. If the defendant 
cannot be found in Middleſex, 
and is to be met — 7 TH 
i an office copy of the afiduvit 
- the bill 7 K office, 
which will ſave a new one be- 
ing made pay for ſame 18. and 
18. 7d. for the flamp ; take it 
to the g ner of the wwrits in the 
King't Bench office, and fue out 
4 latitat thereon, 


a warrant to proſecute hat 
4 once filed, ——— 10 
other j but add that to the præ- 
cis ibu: 


l of Middleſex, ſued ont 


— day of —. 
Latitat, Make a precipe, 
fame as for bill of Mahle. 
only ſay, latitat inftead of bill; 
get a blank writ, (48. 6d. 
flamp); fill it up, carry the 
precipe, latitat, affidavit, and 
memorandum of warrant to the 
K. B. office to be figned ; pay for 
ſigning 28. Gd. ; then to the ſeal 
office, Inner Temple-lane, to be 
ſealed, for which pay 74. 


12 is to be arrefted 
in London, go to one of the comp- 
ters, get a warrant thereon, pay 
4d.; if elſewhere, go tothe proper 

iff 's office ; for warrant in 
Surry, Efjex, or Kent, pay Gd; 
n any other county 28. 54. n+ 
dorſe the attorney's name, fum 


ſworn to, and the | 
2 day the writ 


If latitat be not executed be- 


fore the return thereof, ſue out an 


alias, 


nuance, which is preciſely the 


fame as the firſt capiar; only in 


the preecipe to the filaxer ſay, 
cap. per continuance, for which 
the filazer charger: 10d, fign- 
ing 3 7d. ſealing. | 

Put the date of your firſt ca- 
fiar on the præciſe. 

If defendant live in any li- 
berty, ſus out a non-omittas ca« 
pia, to empotver the ſheriff to 
enter therein 
pay figning 88. 6d. ſealing 
19, 2 * 


It war formerly held, that 
Plaintiff loft bir bail if be de- 
clared in any other county than 
that in which the capias iſſued ; 


in the county where plaintiff 


meant to lay bis venue, or could 
not be found in the county where 
the capias ifued, plaintiffy, in 
order to arreſt him in another 
county, was obliged to iſſue 4 
teſtatum capias, grounded « 
the ſuppoſition that a capias 
been before ſued out, and returned 
non eft inventus, but which in 
fad ſeldom was ſued out; where- 
in it was teſtified that the de- 
fendant lurked and wandered in 
the bailiwick of the ſheriff to 
which the teſtatum was 10 
directed; the ſame as a latitat 
inthe K. B. 


But now by a rule, Hilary, 
22 G. 3. the toſtatum writ is 
rendered uſeleſs ; whereby ** it is 
ordered by this court, that 
« where an arreſt ſhall be by 
virtue of a capias ad reſpond- 
„ endum in any county, and bail 
« ſhall be put in thereupon, and 
* the plaintiff ſhall think proper 


ee after- 


C. B. 
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Non-omittas ca- 


plas, 


Teftatum capias 
he that if deftndant did not live ot of whe, 


Latitat. 


Alias and plu- 
ries Cap'avs 


* MC ͥ—!4ã 4. — + nt -- - - 
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alias, (called an alias capias, 


the teflatum part being left cut, 
— i aj a 22 z pay 
nothing for ſigning either ; for 
fealing 74d. ; make a precipe as 
befere, only ſay; alias or pluries 
capias, inflead of latitat, 
and put in ſuch precipe the day 
the firſt writ iſſued. 


The pos writ may be 
continued from term to term 
until defendant be arreſted, 
unleſs plaintiff /ies by for four 
terms, in which caſe a new 
latitat muſt be had. 


" Non-omittas. IF e 
live within à liberty, fue out a 
non-omittas. VJ a latitat has 
been ſued out before, _ 

or figning and fealing 3 if 
pry be ſued out in the firft 
inſtance, 28. 6d. figning, and 
18. ad. ſealing. 

If the defendant live in a 
county palatine, wiz. Cheſter, 
Lancafter, or Durham, or any of 
the cingue ports, vix. Haſtings, 
Romney, Hithe, Dover, or Sand- 
avich, then the latitat is to be di- 
redted accordingly (a). 


| N. B. For the forms of the above writs, and theit 
particular directions, ſee Appendix E. 


2 Upon this writ, the perfor to whom it {+ redes makes « manditt 
y virtue thereof the Merit or his officer stelle the defendant, For 


merly it was contended by the b ſhop of Durhan, that Wis offiier wit 14 
bound to pey any obedience to ſuth writ, upon the prineiple that the K leg 
writ did not run there 4 but the court granted en atigehment zes che 
officer, and (aid, that the meaning of the term brove demi rele non cri 
bs only that the evurt cannot write direftly ts the met as they do bn ce 
eaſes, Chapman 1D Maddiſen, bir, 4059. 


feal yd. without having an 


« afterward: to declart in a if. 
« ferent county, it ſhall 107 l 
« deemed a waver of bail, by 
« the recognizance of the ba 
« Hall be as effeAual for the l. 
% nefit of the plaintiff, and l 
* may proceed thereon again 
*« the bail in the ſame manner a, 
« if the plaintiff had declaru 
« againſt the deftndant in the 
« ſame county in which the bail 
« was put in. 


So that now if the defendant 
cannot be found in the count 
where the firſt capias iſſued, th! 
plaintiff®s attorney, on taking a 
office copy of the affidavit mar lei 
7 the filazer for the count 
awhere the fin writ iſſued, ma) 
make out a capias (as befor) 
into another county; fay 15. fr 
the copy of the 3 fan 
and paper Is. 7d. , figning ca. 
pias with the new jilazer 28. 2d. 


"A } 4 hd 


* 


return of the firſt capias. 

N. Z. The day when the frf 
avrit ue, and the county, 
ſhould be marked on the precipe 
Imp. C. J. 14. 


If defendant live in a count 

atine or cinque ports, th 
writ, in that caje, may new 
a capias inſtead of a teflatn 
capiat as formerly, and the det 
muſt be fol., 2 the capin! 
muft be directed ſpecially (a). 


£©Q wy 
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Sec, III.] IN BAILABLE ACTIONS. 
in bailable Actions. 


By ſtatute 5 & 6 W. & M. c. 21. f. 4. and g & 10 
W. 3. c. 25. Can, the officer who ſhall ſign any writ or 
proceſs to arreſt any one or perſons before judgment, 
ſhall, at the ſigning thereof, ſet down upon ſuch writ or 
proceſs, the day and year of hisvigning the ſame. 


And by a late rule of K. B. the cuſtos brevium muſt 
mark the writs numerically as they are received by him. 
3D. & E. 787. 


The ſame obſervations and cafes, as have been before 
made and cited reſpecting writs, and proceſs in actions 
not bailable, will, for the moſt part, apply to the proceſs 
in bailable actions. See therefore ante ch. 3. ſec. 1. E. 


from page 85 to 94. 


But it may be remarked, that in bailable actions the 
party ſhould be more particularly cautious that his writ 
whereon he arreſts the defendant, is in every reſpect re- 
gular z becauſe if it be materially otherwiſe, as if a per- 
ſon be arreſted on a capias ad reſp. where one term in- 
tervenes between the _ and return, and therefore the 
writ be void, not only the proceedings would be null, but 
the party might maintain his action againſt the original 
plaintiff for falſe impriſonment z nor could he juſtify un- 
der ſuch void proceſs. Parſons v. Lloyd, 3 Wil. 344+ 
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Officer muſt ſet 
down the day 
and year of Gga+ 
ing writs, 


and cuftos bre- 
vium mark 
them. 


If void 

be ſued out, 20 
tion will he for 
falſe Impriſon · 


ment. 


(a) The Nature of the Warrant, and its Re- 


quilites, 
(B) How an Arreſt is to be made. 
(C) By whom, and when to be made. 
(D) Of particular Times and Places when and 
where the Parcy is privileged from Arreſt, 
(e) Of the Sheriff's Fees upon an Arreſt, _ 
(Hot the Defendant being reſcued after 


Arreſt, 
© The 


* 


OF THE PROCESS (ch. Iv. 
Of the Warrant and Arreſt. 


2. (A) The Nature of the Warrant, and its Requiſites, 

All writs re- The ſheriff being the immediate officer to the King', 
— courts, to him all writs and proceſſes are generally ti. 
rected, who is ſworn to execute the ſame, without fa- 
vour, dread, or corruption. Dal. Sh. 96. Plow. 74. 


But be not s: When therefore a writ has been regularly ſued out, 
himſe =_ and directed to the ſheriff of the proper county, that 
rant to his tai. alone would be a ſufficient commandment of the court 
uu is made out. whence it iſſued to juſtify the arreſt of the defendant, 
rovided the ſheriff himſelf was to make ſuch arreſt; 

ut as the ſheriff neyer executes ſuch writs himſelf, but 

has inferior officers under him for that urpoſe, the uſual 

way is, for the writ to be delivered to his immediate de- 

uty or under ſheriff, who makes out his warrant to his 


or officer for the execution of ſuch writ, 


Mow be made, This warrant muſt be made agreeable to the nature of 

the writ, containing the ſubſtance thereof, and be in the 
| high ſheriff's name, under the ſeal of office, When ſo 
made, it le given to the attorney in the caufe ſuing out 
the writ, who delivers it to the ſheriff's balliff of officer 
whom he uſually employs in that county, and it operates 
as an authority to ſuch officer to make the arreſt, 


The warrant may be ſpecially direQted to a private 


But it muſt not be a blank warrant to be afterwards 
filled up by the attorney, as ſuch an one would be void, 
and the _ arreſted thereon diſcharged, Burſlem . 
Fern, 2 Wil, 47+ | 


Mouft be bed be- The warrant muſt be had before the arreff, For if at 
bore the arreſt, officer arreſt a perſon before he hath a wartant, though 
he may afterwards procure one, or though one may come 
to him to arreſt the party for the ſame cauſe z yet fuch 
arreſt would be wrongful, and the party grieved may 
have his action of falſe impriſonment. 4 Bac. Abr. 452 


Muft not be The warrant muſt not be made out by any high ſherif, 
made oor before under ſheriff, their deputies or agents, before they have in 
En hu their cuſtody the iurit upon which ſuch warrant ought to 
iſſue, on forſeiture of 10l. Stat. 6 G. 1. c. 21. ſ. 53. 

5 Previous 


hi, 
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Previous to this ſtatute, if a writ was in fact ſued out, Though for- 
though the ſheriff had made his warrant before the writ ®etly oiberwiſe, 
came to his hand, it was held well. Toner v. Green, 


2 Lev. 19. 8. C. 1 Saund. 298. ; but it is now otherwiſe. 


The warrant muſt have the ſame day and year ſet Muſt be datedus 
down thereon as ſhall be ſet down upon the writ itſelf, e writs 
under forfeiture of 101, to be paid by the perſons who 
ſhall fill up or deliver out ſuch warrant, Stat. 6 G. 1. 


c. 21. f. 54. 


The warrant muſt, before the ſervice or execution Mad have the 
thereof, be ſubſcribed or indorſed with the name of the attoroey's name 
attorney by whom the writ was ſued forth, Stat. 2 G. 2, — 


Cc, 24: . 22, 


* 


But the want of ſuch ſubſeription or Indorſement on But net veld * 
the warrant ſhall not vitiate the writ, but ſuch writ ſhall _=_ 1 
be valid and effectual, provided the vori itfelf whereon e dd v 

ſuch warrant is made out, be regularly ſubſcribed or 
indorſed, according to the a C. a. But the ſheriff or Qeriff 
officer making out the warrant, and not ſubſeribing or Mable de u Ants 
indorſing the name of ſuch attorney thereon, ſhall 
felt gli, to be aſſeſſed as a fine by the court out of which 
ſuch writ (hall iNue one molety to his majeſty, and the 
other to the perſon aggrieved, Stat. 12 G. 2, e. 13. f. 44 


Before this ſtatute of 12 G. 2. it was held, that al- Profiles fore 
though no attorney's name were to the yet the 1 ubervif, 
2 was not void the attorney might be puniſhed 
or the neglect, but the party was not to ſuffer, Fowhes 
V, 1 P. R. 440: Blackall v. Gould, Ib. 441. But 
now ſuch indorſement muſt be to the writ, though not 
neceſſarily to the warrant, Grice v. Allen, P. R. 442. 


B. How an Arreſt is to be made. VB. 


An arreſt muſt be by corporal ſeizing, or touching Anarreft, what, 
the defendant's body, No words will ws. an arreſt, | 


A bailiff ſeeing the deſendant at a. little diſtance, told Bailif mot 
bim, he arreſted him "PL which the defendant, hav- = W 
ö ing 
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Ing a fork in his hand, kept off the bailiff from touching 


him, and retreated into his houſe, An attachment way 
moved for, on the ground of a contempt z but was re. 
fuſed, becauſe there was no arreſt, nor reſcue, and the 
bailiff was left to his action for the aſſault. Germner v. 


Hardi, 6 Mod, 173. 


But any touching of the defendant's body is ſufficient, 
though the bailiff only y hold of his hand as he hold 
it out of the window, Vent. 306, 


Aſter the bailiff has once touched the defendant, but 
t till then, he 1 juſtiſy breaking open the houle in 
which he is, to take him, Anon. 6 | Þ where a 


variety of caſes are cited, 


But even before the touching, if the bailiff gen 
peaceable entrance at the outer door of the houſe, he 

ay break open any inner door to make the arreſt, though 
it be the door of a lodger z for inner doors have no pro- 
tection, but only outer doors and, windows, which are 
intended; for the ſecurity of the houſe. Lee v. Ganſe, 
W. 1. | | 


C. By- whom, and when the Arreſt is to be made, 


The bailiffs, or officers appointed by the reſpecthe 
ſheriffs, are, for the moſt part, the perſons who make 
arreſtsz but the warrant may be directed to a private 
perſon, who may act as a ſpecial bailiff for that purpoſe, 


By the 5 G. 2. in franchiſes and peculiar juriſdictions 
the proper officers there muſt make the arreſt z but by 
franchiſes are merely meant particular /iberties. Coun- 
ties palatine are not incl in that term. Griffin v. 


Alcock, 2 Barn. 400, 


In counties palatine the arreſt is made by the ſherif, 
or his baiiiff, by virtue of a mandate from the officer to 
wham the writ is directed. In particular liberties it is 
made by the büliff of ſuch liberty, by virtue of a man- 

date from the ſheriff, | 


But 


=” BF £ 
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But this is only where no morenittar is ſued out ; for Serie may 
under that writ the (heriff himſelf may enter the liberty, ale 
and make the arreſt, If there be two liberties in a coun- 

ty, and the ſheriff makes his mandate to the ballfff of one 

of them, who returns him no anſwer, he may, upon a 

non-omittary arreſt the defendant in either liberty, 5 Co. 92. 

Gilb, C. B. 29. 


But ſhould a ſheriff make an arreſt in — liberty The conf 
without a non-omittar being ſued out, the conſequence —_—— 
would only be, that the ſheriff would be ſubjeRt to an 

action for the arreſt would ſtand good. Gilb, C. P. 25. 


It was 12 doubted, how far any follower or 
aſſiſtant of a bailiff, could make the arreſt, eſpecially un- 
leſs in the actual preſence of the balliff himſelf, 


But it ſeems now ſettled, that the bailiff need not be How for it le nee 
the hand that arreſts, nor need he be actually preſent, zap for the 


or even in ſight, nor within any preciſe diſtance of the — — 


yer 2 Nn the * _ be mo by the au- ret, 
rity e bailif, who ought to be guadam mode, 
_ at the time. Blatch V. Archer, Cow. 65. B. N, 

* 3» * 


An arreſt cannot be made after the return day of the Arret mutt net 
writ or proceſs; and although the ſuit be by 8 2 
yet the arreſt muſt not be made between the return day 


and the quarts die poſt, 1 Sid. 229. Moore, 701. 


But it may be made on the return day, and indeed at But it may be 
any time or place, provided it be within the county, ſub- * 4%. 


ject to the exceptions now about to be mentioned, 


D. Of particular Times and Places when and D. 
where the Defendant is privileged from Arreſt, 


If a defendant be a party to, or a witneſs in any Parties to, and 
cauſe, and is either goi to, or attending upon, or re- —— = 
turning from the 2 is, during that time, privi- leged. 
leged from arreſt, which is commonly called, being pri- 
vileged eunde, morando, er redeunds. ( 


K 2 Nor 


—ZB— — "Wea we——_ 
% 


Clergymen how Clergymen (by particular ſtatutes, 5o Edw. N c. 5. & 
privileged. 1 Ric. 2. c. 16,) whilſt they are performing di 


vileg<d 


Whether ltex- It is faid, that this privilege extends to a party, or 


mow the courts of London, or at the ſeſſions. Com. Dig 


15 * OF THE PROCESS lob. iv. 
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— = - Nor have the courts ever been inclined to reſtrict thi; 
— pri- privilege; on the contrary, every reaſonable indulgence 
| s been allowed to perſons claiming it. 


Thus it has been held, that the protection was not 
ſorfeited, becauſe a man did not go home the dire 
road, but was arreſted forty miles out of the way; fince 

it might be, he went to buy a horſe, victuals, or other 

neceſſaries for his journey. Neither is the law fo ſtrict 
in point of time as to require the party to ſet out imme- 
diately after the trial is over. Thus in the caſe of Hatch 

v. Bit, Gilb. Caf. zog. the trial was at Wincheſter 

aſlizes, and was on Friday in the afternoon z but the 

party ſtaid until after dinner on the Saturday, and in the 
evening, at ſeven, was arreſted going home to Portf. 
mouth, which is 20 milesz and the court held, ſhe 

_ ought to be diſcharged, her protection not being ex. 
pred, and a little deviation or loitering would not alter 
t. Holiday V. Pitt, Str. 985. 


To the ſame eſfect is the caſe of Lightfoot v. Camerin, 

2 Blac. Rep. 1113., where, after the riſing of the court 

defendant” went to dine with ſome friends at the King 

Arms Tavern in New Palace-yard, where he was arreſted, 

| buy, was diſcharged on the ground of his priyilege rede- 
n | 


witneſs, who attends in inferior courts” of record, as in 
Privilege, A.; but Q. ſee the caſes there cited. 


It does not, however, protect a perſon while attend - 
ing commiſſioners of bankrupt to prove a debt. Kinder 
v, Williams, 4D, & E 377%  . © 


vine fcr- 
vice, and not merely ſtaying in the church with a fraudu- 
lent deſign, are privileged from arreſts. 


„„ wo a as aa oo ao £m oo. am oc 


What places pi- There are alſo certain places within which a 47% i 


priyileged from arreſt ; ſuch is eyery man's own vols, © 


. IV. 


t thiz 
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the outer door be ſhut z the King's court of juſtice, if the 


court be ſitting z and the (a) verge of th: royal palace, 


except it be on proceſs out of the palace court z nor can 
an arreſt be made in the king's preſence. 3 Blac. Com. 


289. 
E. Of the Sheriff's Fees upon an Arreſt, 


The ſtatute 23 H. 6. cap. 10. enacts, “ That for an 
« arreſt, or attachment, the ſheriff ſhall have 20d. and 
« the bailiff who makes the arreſt 4d. 3 and that the 
« ſheriff or bailiff who doth contrary, ſhall pay treble 
« damages to the party grieved, and forfeit the ſum of 
« zol.z one majety to the king, and the other to the 
« party that will ſue z and that the juſtices of aſlize in 
« their ſeſſions, juſtices of the one bench and of the 
other, and juſtices of peace in their county, may de- 
« termine the ſaid offences,” 


In the caſe of Nexwnham v. Lunn, 5 Mod. 225. an 
action of debt was brought againſt a bailiff on this ſta- 
tute for taking 58. 6d, for an arreſt, and plaintiff re- 


covered. 


In general now, the maſter allows 10s. 6d. for an ar- 
reſt in town, and 11. 1s. in the country, and 18. per 
mile for taking defendant to gaol if at any diſtance. 


In the caſe of Boldero and others v. Moſſe and others, 
two of the defendants having been arreſted for 4231. 
each, by virtue of a latitat directed to the chamberlain 
of the county palatine of Lancaſter, a judge's order was 
obtained for ſtaying proceedings upon payment of debt 
and coſts, In the bill offered for taxation, the agent in 
the country made à charge of 41. paid to the ſheriff's 


officer for the arreſts, being at the rate of 21. each, which 


the maſter refuſed to allow, and ſtruck off the overplus 
above the uſual charge made in other counties, which is 
in general a guinea. Dallas now moved, that the maſter 


+ (a) The verge of the palace of Weſtminſter extends by Rat. 28 Hen, 8, 
c. 12, from Chacing-Croſs to Weſtminfler-Hall, 3 Blac. Com. 289. 


; K 3 might 
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might review his taxation upon affidavits, ſtating, that 
the charge made was ſuch as was directed by a table of 
fees ſettled by the juſtices of the county in ſeſſions in 
1767, and which had been acted under ever ſince; the 
ſeſſions having made the ſame under an idea, that they 
were authoriſed ſo to do by 32 G. 2. c. 28. The court, 
however, denied the motion, ſaying, that the juſtices in 
ſeſſions had no authority to fix fees for the court of 
B. R., and that if bailifts ſhould in future exact more 


[Ch. IV. 


chan the uſual ſum, they might be guilty of extortion 


= Og ee ron was allowed, colore officii, 3 D. & 
417. | | 


F: Of the Defendant being reſcued after the 
Arreſt, 


If the defendant, after he has been legally arreſted, 


be reſcued by force from the officer before he is carried 


to priſon, ſuch reſcue is an excuſe to the ſheriff, and 
he may make a return thereof when called upon for the 
writ. 


A reſcue is deemed an offence of ſuch a nature, that 


whenever the ſheriff makes a return of any one har- 
ing been guilty thereof, the court will grant an at- 
tachment againſt ſuch perſon in the firſt inſtance. 
Anon. Say. 121. 


eee, e eee 
his 


going through the ordinary courſe being examined 
upon interrogatories, as no denial by him upon ſuch ex- 
amination could excuſe him after having been returned 


guilty of a reſcue by the ſheriff, for the return is not 
traverſable. Rex v. Elkins, Burr. 2129. 


For ſuch a return by the ſheriff, is of itſelf a con- 
viction of a reſcue, and proceſs immediately iſſues from 
the crown-office againſt the reſcuer as upon a convic- 
tion; and if it is a falſe return, the remedy is by action 
againſt the ſheriff for a falſe return, The King v. Pen- 
ber, Caf. Temp. Hard, 112. 


But 
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But the court will permit the defendant, in mitigation 
of the fine, to ſhew, that in fact there was no legal 
arreſt, it being in the night, and the like. Rex v. Mi- 
nify and others, Str. 642. 


There was anciently a ſettled fine for reſcuers; namely, 
4 nobles z but the courts now fine according to their dif- 
cretion, governed by the circumſtances of the caſe. In 
the caſe of Rex v. Minyy, they only fined the offender 
18.3 and in the caſe of Elkins, 51. 


But the courts will not grant an attachment for a 
reſcue, without a return thereof by the ſheriff; a mere 
affidavit of the fact will not be ſufficient; and this, 
whether it be a reſcue on meſne proceſs or in execution. 
Sheather v. Holt, Str. 531. Anon. Salk. 586. 


a general return, though the original proceſs was at a 
day certain. Dominus v. Wilkins, Str. 624. 


Beſides this mode of proceeding by attachment, there 
xe other remedies at the election of the party; namely, 
7 action on the caſe or indictment. Com. Dig. tit. 

eſcous. : 


But it is to be obſerved, that the return of a reſcue 
is only good where the defendant has been reſcued be- 
fore he was committed to priſon ; for afterwards the 
ſheriff is to take care of him at his riſk ; and even if he 
be ordered to be removed, or to be brought up to any 
court by. Aabeas corpus, the ſheriff muſt at his 

guard him; and ſhould any danger be apprehended, he 
muſt take the poſſe comitaths to ſecure him; for in caſe 
of any reſcue any perſons, except common ene- 
mies, the ſheriff will be reſponſible z nor will ſuch re- 
ſeue be any excuſe, but an action may even be brought 
ge him for a wu eſcape. O Nei v. Marfon, 

« 2012, | | 
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Attachments for a reſcue muſt be made returnable at 
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No attachment 
without the 
reſcue is re» 
turned. 
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SFgcrTIo IV. 
Of Bail to the Sheriff, or Bail below. 


For an account of the origin of bail in civil caſes, 
and the alterations which in this reſpeQ have from time 
to time been made in the common law by different ſta- 


[Appendix, K.] tutes, we muſt refer the reader to ( Appendix, K.), con- 


fining ourſelyes at preſent to what more immediately 
concerns the modern practice. 


A. The general Meaning of this Bail, and 
how given to the Sheriff. 


B. The Statute 23 H. 6. conſidered, and 


herein, 

(B 1.) The Reaſon and Nature of the Statute. 

(B 2.) To what Perſons and Caſes it extends. 

(B 3.) How far the Sheriff is to take Bail ; and 

| of the Number and Qualification of the Suretics. 

(B 4.) Of the Nature, of the Security, and how it muſt b. 
made; with the Form of the Condition 74 
Bond. | 

(B 5.) 8 in Point of Form will vitiate the 


B 6.) Of the Operation of the Bail Bond, and bow far th 
( 1 the Action is affected thereby. 1 


(B 7.) Of proceeding againſt the Sheriff for acting contrary 
to the Statute. 


A. The general Meaning of Bail below, and how 
| given to the Sheriff, h 


When the defendant is regularly arreſted, he muſt 
either go to priſon for ſafe cuſtody, or enter into a bond, 
called = bail bond, with ſureties, to be approved by the 
ſheriff, conditioned for his appearance in court at the re- 


Why called bail. turn of the writ. It is called bai/ (from the French word 


bailer, to deliver), becauſe the defendant is bailed, or de- 
livered to his ſureties upon their giving ſecurity for his 
appearance, and is ſuppoſed to continue in their friendly 

- cuſtody, inſtead of going to gaol ; and it is further de- 
nominated 
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nominated bail be/ow, in oppoſition to that bail which is 
aſterwards put in when the defendant does appear upon 
the return of the writ, of which we thall preſently treat, 
and which is called bail above, 


The ſheriff, if he pleaſes, may let the defendant $0 
without any ſecurity, but that is at his own peril ; for 
having once taken him, he is bound to k im ſafely 
ſo as to be forthcoming in court; otherwiſe an action 
lies againſt him for an eſcape. 


80 an action lies if he did not arreſt him when he had 
him in view, and might have arreſted him. 


But if the ſheriff has him at the return of the writ, 
though after the arreſt he let him go at large, it is ſuf- 
ficient. Atkinſon v. Matteſon, 2 D. & E. 177. 


The method of giving bail to the ſheriff is, by enter- 
ing into a bond or obligation with one or more ſureties 
not fiftitious perſons as in the former caſe of common bail, 
ut real, ſubſtantial, reſponſible bondſmen), to inſure 
the defendant's appearance at the return of the writ, 
which obligation is called the bail bond, and is in the 
following . 


Know all men by theſe preſents, that aue, C. D. %, Cc. Z. F. 
of, Oc. and G. H. , Oc. are held and firmly bound to _ 
E. Heri of the county of Middleſex, in the Jum 
' a don La the aurit) of lawful mo- 
ney of Great Britain, to be paid io the ſaid ſheriff, or his attor- 
ney, executors, adminiſtrators, or aſſigns, for which payment, well 
and truly to be made, aue bind ourſelves, and each of us for himſelf, 
in the aubola, our and every of our heirs, executors, and admins 


2 firmly by theſe preſents, ſealed with our ſeals, and dated, 


en C. D. do appear before (a) our lord the king at Weſtminſter, 
n, Oc. (if by bill, Ec. a day ; if by original, 7 
return day), to anſever to A. B. in a plea of treſpaſe, and 

to, Oc. (here inſert the ac etiam), according to the cuftom, &c. 
On this uligation to be woid, et ts remain is force and 


The 


% 


The condition of this obligation is fuch, that if the above be-. 


(#).1f in c. B. # Before the juſtices of our lerd the king of the Bench. 
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What ſum bail 
to be taken ſor. 


Generally dou- 
ble the ſum 
ſworn to. 
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| The bail bond is on a double ſixpenny ſtamp, and the 
ſum indorſed uſually written in the margin of the bond. 


By the ſtatute 12 G. 1. c. 29. the ſheriff ſhall take bail 
for no other ſum than ſuch as is ſworn to by the plaintil], 
and indorſed on the back of the writ. | 


But the general practice ia to take it in double the ſum 
ſworn to; and even if it be more, it ſhall not be bud, 
provided it appears to be through miſtake, and without 
any intent to oppreſs the defendant, Norden v. Horſley, 


2 Wil. 69. 


B. The Statute of 23 H. 6. conſidered, 


The chief ſtatute for the regulation of bail upon the 
arreſt on meſne proceſs, is the 23 H. 6. c. 9., which 
enacts as follows : | 


8. 5. That the fheriffi, and all other officers and minifter: 
NAA Se oth ＋ 
them, or any 7 them arreſted, or being in their foree of 
any uri, bill, er warrant in any ation perſonal, or by cauje of 
indictment of treſjaſs, upon reaſonable ſureties of ſufficient perjon:, 
baving ſufficient within the counties where ſuch perſons be jo let ii 
bail or mainprize, to keep their days in ſuch place as the ſaid writ, 


illi, or warrants, require. = 


And that no ſheriff, nor any of the officers or miniſter 


S. 7. 
| aforeſaid, ſhall take, or cauſe to be taken, or make any obligation fir 


any cauſe aforeſaid, or by colour of their office, but only to 
themſelves, of any perſon, nor by any 2 which Hall le in 
their ward, b the courſe of the law, by the name of their 
office, and upon condition written, that the ſaid priſoners ſhall 
appear at the day contained in the ſaid writ, bill, or warrant, 
and in ſuch places as the ſaid writs, bills, or warrants ſhall re- 
quire. . 

S. 8. And if any of the ſaid fheriffi, or other 4 or mi- 


ufer. 2 take any obligation in other form by colour of 


their oftices, that ir be void. 


S. 11. And that all ſberi , &c. which act contrary thereto, 


he grieved , reble damag es, and it the 
Aw 4. — offence, 7 half 1o the king, 2 2 the 


anformer. 


8. 14- 


- ©» © ct t% <q © © wc a a = > www 


—_ «. .. 


See. IV.) IN BAILABLE ACTIONS. 
Of Bail to the Sheriff, or Bail below. 


8. 14. And if the ſaid ſberifft return upon any perſon Cer 
co af or reddidit ſe, that 40 hall — to — t 

the ſaid perſons at the days of the returns of the writs, 
40. 5 . fuch form as * were before the making of 
this aa, 


(B 1.) The Reaſon and Nature of the Statutes 


By the common law, the ſheriff was not obliged to 
let perſons to bail, but might inſiſt upon keeping them 
in cuſtody till the return of the proceſs, unleſs they were 
replevied by the writ de homine replegiands, Hence the 

eateſt hardſhips were endured, not only from the con- 
— itſelf, but eſpecially from the ſcandalous extor- 
tions from defendants by the ſheriffs, or their officers, in 
order to purchaſe their eaſe and favour in, or their tem- 
porary enlargement from priſon, It was to remedy theſe 
grievances this ſtatute of Hen. 6. was made. 


It was not paſſed to give the ſheriff any new power, or 
to enable him to take bail in caſes where he could not 
bail before; but in order to compel him to take bail in 
thoſe caſes where he might have taken bail, and refuſed 
ſo to do. Bengough v. Roſſiter, 4 D. & E. 508. 


It was formerly the better opinion, ſo far as the ma- 
jority of caſes go, that this ſtatute of H. 6. was a private 
ſtatute, and ought to be pleaded ; but it ſeems now other- 
wiſe: and in the caſe of Samuel v. Evans, 2 D. & E. 575. 
all the judges agreed, that it was unqueſtionably a 
general and public ſtatute, of which the courts are to 
take notice without pleading. If, therefore, it appears 
in any manner upon the face of the record, that the 
bond was given under the ſtatute to a ſheriff colore ci, 
and is not a bond according to the ftatute, even after 
verdict judgment ſhall not be arreſted, though the ſta- 
tute was never pleaded, but only the general iſſue n g 
fatum. Defendant may bring it upon the record if 
pleaſe, by craving cyer of the bond, and demurring ; but 
without that, in an action by the aſſignee of the bail 
bond it is ſufficiently notorious. Vids the above caſe, as 
all the other cafes are there cited and animadverted 
upon. 2s ſtatute, if the defendant unne- 
ceſſarily 
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ceſſarily ſets it out in his plea, the miſrecital of a letter 
will be fatal. Boyce v. Whitaker, Do. 96. 


(B 2.) (B 2.) To what Prrſont and Coſer it extends, 


The ſtatute only ſpeaks of, and extends to perſons ar- 
reſted on meſne proceſs, 


Only to eres The caſes, therefore, of ſheriffs taking ſecurities, &c, 
on m-ſne pro by way of indemnifying them againſt any irregularit 
ceſs; hot In e- Y g Fo " 7 
ecution, reſpecting executions of A. fac, or perſons in execution 
on ca. ſu. do not affect os ueſtion reſpecting this ſla- 

t D, 


tute, Rogers v. Reeves, & E. 421. 


Though by o Nut in the caſe of Bracebridge v. Vaughan, Cro. Eliz. 66, 
—4 aq it was held, that where the marſhal of the King“ 
7, Bench taketh bond for the eaſement or delivery of a 
priſoner in execution, it is void by the ſtatute of 23 UH. 6. 
although he be not named in the ſtatute ; for divers per- 
ſons are intended in the purview of the ſtatute, which 
are not mentioned therein, 


The bond may It is not actually neceſſary for the — to be arreſted 
— un in order to brin bond within the ſtatute z for the bail 
” arreſt, bond may be given without the party having been ex- 
The arreſt not poſed to an arreſt; and in an odhion by an aſſignee on 
— ſuch bond, the arreſt need not be ſtated, for it is not 


traverſable. Haley v. Fitzgerald, Str. 643. 


But the bail bond muſt be taken by the ſheriff before 
the return of the writ, or will be void. Pullein v. Ben- 


ſon, 1 Ray. 352. 


mee not ex- This ſtatute refers only to proceſs in courts of com- 


tend to courts mon law. Studd v. Acton, C. B. T. R. 468. 
of MJ . 


„ Not to any attachments out of a court of equity. 
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N> to arach= Nor to any attachment for a contempt, Str. 479-3 for 
— ſneriff cannot take bail thereoon. 


Nor to i- Nor to caſes of bail on indifiment at the quarter ſel 
l Is may appear indeode. by the gth ae of th 
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ar- 
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ſtatute, as if ſheriffs were authoriſed to take a bond for 
the appearance of perſons arreſted by them, under pro- 
ceſs iſſuing upon an indictment; and if that ſtatute 
ſtood alone, they might perhaps, to a certain degree, have 
exerciſed that power; but even if ſuch a power exiſted, 
it was afterwards taken away by the ſubſequent ſtatute of 
1 Edw. 4. c. 2. which paſſed in the next reign; and it is 
now ſettled, that it is the ſheriff's duty in ſuch caſe not 
to take a bond under this ſtatute, but only a recoguizance 
in the uſual way. Bengough and another v. Roſſiter, 4 D. 


& E. 505. 


This ſtatute extends only to ſuch bonds, which any 
perſon in the ſherifl”s ward makes to him, 10 Co. 100, 


If a ſheriff, or gaoler, for the eaſe and enla 
any who is in his ward, takes a promiſe to fave him harm» 
wi that, although the ſtatute ſpeaks only of an ob/igation 
with condition, 1s equally void, as being of equal miſ- 
chief, 10 Co. 101, | 


The ſtatute ſpeaks only of obligations given to the 
ſheriff, and does not extend to ſuch as are given to the 


If, after defendant is arreſted at the ſuit of plaintiff, 
a third perſon, together with him, gives a bond to plain- 
tiff, wah a condition, that if defendant ſhould give ſuch 


_ fecurity as the plaintiff ſhould approve of, for the pay- 


ment of gol. to him, or ſhould render his body to him at 
the return of the writ, then the obligation to be void; 
otherwiſe, &c, ſuch bond ſhall be good againſt the third 
perſon ; becauſe, although if the ſheriff take a bond in 
another man's name to elude the ſtatute, ſuch bond is 
void; yet the plaintiff himſelf may give directions to the 
officer to take ſuch bond as this to himſelf, and the 
agreement of the plaintiff makes it good. 2 Mod. 314. 


But not to bond 
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tiff may direct 
officer to take 


any agreement 


be pleaſes, 


So if a capias be taken out Pint the defendant, and Nor to « bond 
1 


a third perſon gives the plaintiff a bond that the defend- 


ant ſhall pay the money, or render himſelf at the return fon for the eaſe 
of the writ, it is a good bond, and not within the ſta- of defeadanc, 


tute, becauſe it is not by the direction of the officer, but 


by 


given to plaintiff 


by a third per- 


* 
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by the agreement of the plaintiff, and there is no law 
that makes the agreement of the parties void z4 and if 
the bond was not taken by ſuch agreement, it may be 
traverſed, 2 Mod, 30g. 


Nor to any on» 800 all undertakings or ments made between the 

rd be . attornies of defendants and plaintiffs ſhall be enforced by 

nies of plainniff the court, even by the ſummary proceeding of attach. 

and deſendant. ment, they being officers of the court; becauſe when an 
application is made againſt an attorney on his undertak. 
ing, it is dy the plaintiff againſt him, to compel a per. 
formance of a contract entered into to him, and on that 
ground it is valid. . The rule of court, therefore, ſtands 
perfectly clear of the regulations of the act of parlia- 
ment. 


The difindion | The anner between . caſes being, 
to be obſerved in yy undertaking is to intiff in the cauſe 
fach cakes, and where it is made to the es the latter, the 
tute m ſtritly purſued. Roger: v. 

Reeves, 1 D. & E. 422. ws 


(B 3.) (B 3.) How far the Sheriff is to take Bail; and 
. the Number and walification of the Sureties, x 


——— The ſheriff, or his officer, is now obliged to admit a 

EA: man to bail, provided good and ſufficient ſureties be ten- 
dered, but not otherwiſe; and an action on the caſe will 
lie againſt him if Ke refuſes. « 


Without any fee as it is his ſo to do, he muſt not take money 

«r 16ward. _ ü; if he does, he will be liable to an attachment. 
although he ſhould recover a verdict, upon a 

"+ miſe to pay him money if he would a of the bal 

offered, yet on error _— judgment will be reverſed 


upon the ground of its being an illegal conſideration. 
Stote/bury v. Smith, Bur, 927+ 


N By the words of the ſtatute, * reaſonable ſureties of 
de lu. ſufficient perſons,” (in the Ju number,) it ſeems as if 
the ſtatute meant to preſcribe 7 ſureties, and that the 
bail bond 8 be void with « leſs number, * 

| cla 
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clauſe is intended only for the benefit and ſecurity of the 
(heriff, and is more for counſel and direction to him than 
for precept and reſtraint q as he is reſponſible for the ap- 

arance of the defendant after the arreſt, and as he is 
compellable to take bail according to this ſtatute, it is 
but juſt that he ſhould have reaſonable and good ſecurity 
for his indemnity z the ſtatute therefore a//ows him te 
ſuſficient perſons as ſureties ; and unleſs the defendant 
can find two bondſmen having ſufficient within the ſame 
county, the ſheriff is not obliged to let him to bail; but 
it does not compel him to take two: for if he chuſes to 
run the riſque, (it is at his peril ſo to do,) he may take 
one ſurety only, and the bail bond will not be void on 
that account. 10 Co, 101. 


An action will not lie againſt the ſheriff for taking 
inſufficient bail; but if he hath not the defendant forth- 
coming to appear and anſwer the plaintiff, he may be 


amerced, provided the plaintiff has not accepted an aſſign- 
ment of the bail bond. Sal. 57. 6 Mod. 122. 


(B 4.) Of the Nature of the Security, how to be made, with the 
Form of the Condition of the Bond, 


The ſecurity given to the ſheriff muſt be a bond, the 
ſtatute having preſcribed that form of ſecurity, and de- 
clared that all others ſhall be void. 


An-agreement in writing, therefore, to put in 
bail for a perſon created ap inies proceſs, Ly the — 
of the writ, or ſurrender the body, or pay debt and coſts, 
made by a third perſon, with the bailiff of the ſheriff in 
conſideration of his diſcharging the party arreſted, was 


v. Reeves, 1 D. & E. 418. 


And this bond muſt be made in a peculiar m as 
directed by the act. | _ 


iſt, The bond muſt be made to the ſheriff himſelf. 
adly, It muſt be made to him oy by the name of his 
office, 4dly, It muſt be only or the appearance of the 
party, and tor no other purpoſe, Ib, & Cro. Eliz. 862. 


'The 


held void ; for that was only a ſimple contract. Rogers. 
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The bond muſt be made to the ſheriff himſelf, and to 
no other perſon. PO 


Not even to their bailiffs ; for the ſtatute does not au- 
thoriſe ſheriff's bailiffs to take obligations for the appear- 
ance of perſons arreſted. For though it mentions bailiffs, 
it only means bailiffs of franchiſes, and ſuch officers 25 
have the! return of proceſs ; for where the proceſs is di- 
rected to the ſheriff, the indemnity muſt be to him. 
Rogers v. Reeves, 1 D. & E. 422. 


For although it be made to a third perſon, (by the no- 
mination of the ſheriff,) and upon ſuch condition as the 
ſtatute preſcribes for the ſurety of the ſheriff, it is void; 
becauſe the act preſcribes the bond to be made to the 


| ſheriff himſelf, and that is part of the effential form, 


. 96, Condition 
muſt be for op- 

pearance of de» 

dent. 


Bail bond need 
not purſue the 
very words of 
ibo proces, 


10 Co. 100. 


It is not ſufficient for it to be made to himſelf, but it 
muſt be made to him as fberif 1 T. R. 422. 


It ſufficiently appears, that a bond was taken by 
name of office, when it is made payable eidem vicecomiti 
& afſignatic. Str. 893. | 


Whenever it be taken quatenus ſheriff, to let the obligor 
go at large, it is ſufficient, 2 Keb. 108, 122, 1 Sid. 300, 


The condition of the bond muſt be for the appearance 
of defendant on the return of the writ. 


If the condition of the bond be not for the appearance 
of the defendant upon the very return day mentioned in 
the writ, it is void, Saun. 21. 


But bail bonds necd not purſue the very words of the 
procels, Oy 


A ſpecial original was taken out returnable coram di- 
mino rege ubicumgqus nunc fuerit in Anglia, and the bail 
bond was without the words ubicumguc, &c. and in an 
action upon it, it was objected, that by the ſtatute of 
H.6. (which was pleaded) the ſheriff could take no bond 


but 


* 
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but ſuch as was to appear at the place mentioned in the 
writ, whereas this might be to compel an appearance out 
of England, if the king ſhould happen to be ſo: but per 
cur. There are no ſet forms of words for theſe bonds; 
but if in ſubſtance they are to appear according to the 
deſign of the writ, it is ſufficient. 2 Cro. 286. 2 Vent. 
237. 2 Show. 51. 2 Lev. 180. Trin. 3 Geo. 2. Philips 
v. Philips, in Scaccario upon a quo minus, the bond was to 

pear in the office of pleas in the court of Exchequer at 
Weſtminſter, and that was held well enough, though the 
proceſs was to appear before the barons. We will un- 
derſtand, that by appearing before the king, is meant, 
before the king in his court, and not before the king in 
perſon. The plaintiff muſt have judgment, ante 153. 
Shuttleworth v. Pilkington, Str. 1155. King v. Pippett, 
1 D. & E. 240. * 


So where the writ was to appear before the lord the 
king at Weſtminſter, and the condition was to appear 
before the juſtices of the King's Bench at Weſtminſter, 
the bond was held good. 2 Lev. 180. 


$9 where the condition varied from the writ, in not 
ſetting out the ac etiam, or the ſum mentioned therein, 
it was held immaterial. Yilliers v. Haſtings, Cro. Jac. 
286, ; 


If a ſheriff takes one bail bond upon a debt by three 
_ and ſeverally, it is not according to the ſtatute, 

ing for a joint appearance to ſeveral actions. 6 Mod. 
122, 


(5% What Variations in point of Form will vitiate the Bond, (B * 
By ſect. 8, it is ſaid, all bonds in any other form ſhall 


void, 


Now there are two kinds of forms, ſſ. forma verbalir, Muſt be ve 
and forma /egalis ; the firſt ſtands upon the letters and ene mover of 
(yllables of the act 3 the laſt is forma eſſentialis, and 
ſtands upon the ſubſtance of the thing to be done, and 
upon the ſenſe of the ſtatute; it is only, therefore, 
variations in point of the forma /ega/is, or matter of ſub- 
tance, that ha 


ſubſtances | 


Il vitiate the bond: 
; 00S As, 
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as if withouta As, if the ſheriff takes a ſingle bond of one in his 
condition, ward who was bailable, it is void; for this bond want 
the eſſential form preſcribed by the ſtatute, for the con. 
dition preſcribed there is wanting. Ib. 


or any addition So if the ſheriff adds to the condition, that he ſhall be 
to the condition, kept without damage againſt the king and — &, 
that ſhall make the whole condition void. Ib. 


So if the condition be, to be a true priſoner, or to 
pay for his meat and drink. 1 


Or if the ſheriff adds any thing to the matter pre 
ſcribed by the ſtatute; as, to pay ſo much money for a 
horſe, &c. this addition makes the whole bond void, 
for it is taken in other form (touching the ſubſtance mat. 
ter) than is preſcribed by the ſtatute. Ib. Inaſmuch a 
the condition ſhould be for the appearance of the part, 

and for no other purpoſe, 


Bot mere verbal Bur variations merely in matters of forma verbali (hal 
variation hall not vitiate, as where the condition of the bond was fa 


9 the defendant to appear in perſon ; whereas the words of 
the ſtatute are, os appear generally, without the words 
. in perſon, or, that he ſhall appear at the day, &c. « 


reſpondendum ; whereas the words ad reſpondendum ar 
more than the ſtatute preſcribes : The bond ſhall not be 
void; becauſe, though there is a verbal, there is not: 
ſubſtantial difference; the way of appearance being ut 
perſon, and the purpeſe thereof being ad refpondendun. 
10 Co. 101. See alſo ante, (C 6.) 


(B 6.) B 6.) Of therOperation of the Bail Bond, fo far as it 
7 tag Fab A in the — Oy 1 as 


By the 14 ſec. of the ſtatute, it ſeems, that no- 
withſtanding ſuch bail bonds, the ſheriff ſhall be equal 
liable as before the ſtatute, to be called upon 
a on to bring in the body, or on default thereof, t 
amerced. that although the ſheriff takes bal 
bond. on this ſtatute, yet it is at his peril, and only fr 
his own ſecurity; plaintiff ſhall not thereby be cn 
cluded, but may till compel him to bring into court tht 
body of defendant, vW putting in good ſpecial bal 
Walfe v. Collin Is il, 262. (B 1 
. 3 0 q 
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Of Bail to the Sheriff, or Bail below. 

bis (B 7.) Of Proceedings againſt the Sheriff for acting contrary to (z 7.) 

wn the Statutes. 


If = one, aggrieved b the ſheriff's acting contrary 


to this ſtatute, wiſhes to ſue on the act, he muſt have 
| be his ation on the caſe againſt the ſheriff for his damages, 
&. which muſt be aſſeſſed by a jury, and then plaintiff may 
enter up judgment for treble that ſum, according to this 
1 He may alſo have another action for the penalty, for 
they are quite diſtinct matters, and recovered by different 
pres kinds of action, viz. caſe and debt qui tam. 
00 A common informer may proſecute for the latter in 
debt; but the party aggrieved only can maintain an action 
mat- 
ro on the caſe. 
art), 


S ZgTIloN V. 
Of Bail to the Aion, or Bail above. 


The defendant having put in bail to the ſheriff, by en- What it le. 
tering into a bail hn as before deſcribed, the next 

ſtep to be taken is, his appearance, according to the con- 

dition of the bond, and the exigency of the writ ; which 
appearance is effected by putting in bar/ to the action, com- 

monly called bail above, in oppoſition to the bail giveu to 

the ſheriff, uſually termed bail below, 


The bail hu, or to the foeriff, only undertake for The nature of 
defendant's appearance on the return day of the writ, (i. e.) _ ———_—_ 
for his putting in /pecia/ bail to the action: for his appear- * 


4 ance can be effected by no other means; whereas the 
bail above, or to the aZion, are bound either to ſatisfy 
t nob plaintiff his debt and coſts, or to render their principal 
qui into his cuſtody, S judgment ſhould be againſt 
on bf delendant, and defendant himſelf ſhould fail ſo to do. 
of, 1 
a hol If the defendant's attorney has undertaken to/put in Mov be put fn 
al ft bail, which is ſometimes the caſe, or if the 1 
con- the bail below, for their own indemnity, wiſh to put in 
art the — bail, either of them may do ſo, although the de- 
e 


ndant himſelf ſhould not conſent, for otherwiſe they 
might ſuffer by defendant's 9 * 
2 


/ | 


2. 
4 


(Al.) 


When to put in 
bell above. 
In town, 


In the treating of this extenſive and important head 


' the wwrit or Pl yes. let it be of term, ray = the procy/i h 


| of THE PROCKSS (lc. n. 
Of Bail to the Albion, or Bail above. 


all conſider 


of practice, we 


A. When and how Bail is to be put in, and of 
the Notice thereof, 


(A 1.) In Travan, | 
(A 2.) Before the Comm(Jionerr in the Country, 


B. Of accepting Bail, and filing the Bail Piece 
C. Of excepting to Bail, 


D. Of perſecting Bail, and herein of the juſtify. 
ings adding, oppoſing, and allowing of the 
ail, 


A. When, and how Bail is to be put in, and d 
the Notice thereof. 


(A 1.) In Town, 


If defendant be arreſted in London or Middleſex, |: 
muſt put in ſpecial bail to the action. 


1. B. . Is c. J. 
In 4 day: after the return © In 4 day: after the it 4h 


made returnable when it may be, returnable the return of th 
R. M. 8 Am. 9 term ; but if — 4 an 


KF xcedt the ation be lal other return, then + day! alle 
original, then A i He h 2 _ na _ fl 
4 day: after the quarto die pot % K 210m, 30 U. 
to put in bail. 
* En ee oma. ocas 
— 


But if defendant be arreſted in any other city, « 
county, then 


Six er the return Ki 4a er 
* % M. 8 Ann. 55 — ret 


12 Cu 
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Of Bail to the Alion, or Bail above, 


head If the fait be by bill, go to the 
42 — the —. —— 
„ is the fi „ office, fir a 
d of fert copy off the aurit, together 
with — n fAvern toy get a 


ial ball. piece at the Aation- 
2 or fame 25, 1" it 


the county, of the bail, We. (for 
which he A remarti beloaw) 1 
carry it te a judge's chamber, 


and ow / 0 wan - 
' ready, to the judge's cler 
tif. 10 wh 2 hail, to — yon pay 
f the 6. in term, 58. in vacation. 


He twill take the recognizanco, 
which is in the following form : 
You do jointly and ſewverall 
andrrale, that f A. J. ſhall h 
condemned in this ation at the 
fuit C. D. he ſhall ſatisfy the 
1 and condemnation, or render 
bim/elf to the euflody of the mar- 
ſhal of the — 4 th or you 
Are you content } 


57 The Jail. piece is left at the 
74 Judge's chambers until bail be 


prrfeed, 


04 at 
+ aft The ſpecial bail-pirce above- 
de f. mentioned, it in the following 
j. J ſhape and form * 


the reign of king Geo. the 3d. 
Stormont and Way, 


Middleſex, ( A. D. Is delivered to 
to wit, E on a cepl cor- 


| put, to | 
C. D. of Cheapſide, | 
14 London, — and 
th E. F. of Newgate- 
ber Me T q Jn ſtreet, London, hat - 
* , = ter, 
o f. torney 
oF $worn to n 3 oy 


cool, 
4th May, 1792. 


i 


„ properly, with the name of 


Fafler Term, in the 42d year of | 


Carry an ab/tra of the writ, How to put it 


and the names and additiont 
the bail te the filaxer, aue d 


enter them in bit book, kept for. 


that pus pass, and be, & bit 
clerk, aui attend at the judge'r 
chambers, with the bail, te tabs 
the recognizance 1 awhich it done 
by an entry in the {run boot, 
and not by a bail-piece, which 
entry be will afterwards draw 
up tm proper form, if there ſhould 
be occafion 9 14 on their 


recag ui xance. 


But in the filazer*s abſonce, 
or if be cannot attend, the recag- 
nizance may be taken without 
him, before a judge, on a piece of 
parchment, lamped with a dun- 


ble 12d. amp. R. H. 8G, 2, 


This it then called a bail- 
piece, and it as follows : 


In the Common Pleas: 


Eaſter Term, \n the 31d year of 
the reign of king Geo. the 3d. 


Middleſex, (H.) Caplas again! 
A. B. late of Weſtminſer, ven- 
man, at the ſylt of C. D. for 
2001, upon promiſe returnable in 
three weeks of Eaſter, 

T. 8. attorney Affidavit for 


tor defendant, 100l, 

Taken and] Ball are, E. F. 
acknow- þ of Cheapſide, Lon- 
ledged, } don, hatterz and 

J. H. of Ludgate- hill, London, 


mercer. The defendant bound 
in 20cl. each of the bail in gol. 


If the attion be at the ſuit of 
a privileged * the prothono · 
tam clerk auill attend the court 
or judge. 

Pay filazer, in term, 128. 
in vacation, 19%. 3 if taken at 


the judge”; houſe, 3”. 4d. more. 


Form 


L 3 
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If the fuit be by original, bail Ferm of the Recognitzance, 
8 ＋ in You (naming the defindant if 
ceedi EY 4 re. projent ) do a knowl! e to owe 

ug ſee oppoſite, the plaintiff 200). (being woublh 

| the ſum ſworn to). 10 ( van. 

ing the bail) do ſeverally ac. 
knowledge to cave uo the plains 
7 the jum of = 4 piece, tt 

8 levied u r ſeveral prod 
and — yo and — 
mentis, upon condition, that if 
the deſtndant be condemned in 
the ſaid action, be ball pay tl 
Condemnation money, Or rener 
—_— a frijoncr to the Fly 
for the ſame ; and if be fail þ 
4% do, you (naming the tal) 
do undertake to de it for bin, 
R.W.&gM, 


If the defendant be not pr 
ſent, and does not enter into the 
recognizance, then the bail art 
bound in double the ſum the cauſe 
action is fworn to amount to; 
otherwiſe only in the ſum jworn 
to, and the principal in daulit 
the ſum. 


Memorandum But both in B. R. and C. B. every attorney, at the time 
of warrant nee Putting in bail, muſt depofit in the hands of the judge's clerk, . 
ceſſary, memorandum, or minute of his warrant 1 defend, ftamjed qwith 

ge a 28. 6d. flamp, which the judgt's clerk is to receive, gratis, 
_—_ who is to deliver over the ſame to the proper officer. 25 G. 3. 
c. 80. /. 25. ; which, vid. ante, 1 3. together with the forn 
of ſuch warrant, and where to be had. 


How if deſend> If defendant is held to bail by a judge's order upon an affidavit, 
beld to boil kd, — ſhould, in B. 2 4 In at judge — 

— Judge's or- 4 in C. B. be filed with the filazer for the county where writ 

, iſſuer, who will mark on bail-piece the ſum for which bail ii 

*. | 

Or the notice of Pail baving been put in, it Where bail are put in, in dt 
| Vail having been 7+ necgſary to give notice thereof, time, the defendant is uot bound 
2 without delay, to the plaintiff, to give notice, but the Ela 
or bi: attorugy. K. M. 16, 1 in the filazr'! 


6. 3. 
Which Other- 


Sec, V.] 


Which notice is in the follows- 
ing form 


1% J. R. A. B. plaintiff, 
and 


C. D. defendant, 


Take notice, that ſpecial bail 
was this day put in (if by origi» 
nal, 2 put in with the later 

the deftndant, Cc. for the 
indant in this cauſe, 
the Honorable Mr. Jrftice Bul- 
hr, at his chambers in Ser- 
jeant't Inn, Chancery - lane, Lon 
an; and the names are, C. D. 
of Cheap/ide, London, mercer, 
and FZ. F. of Newgate rect, 
London, hatter. Dated the 4th 
0 s 1 2. 
1 5 
The. Smith, attorney 

or defendant. 

ToMr. A. B. Red Lion-ftreet, 
attorney for Clerkenwell, 


Plaintiff. 
they are the ſame as the 


« and they are the ſame as are 
* bail to the ſheriff,” 


of England, 


ul be feeif hen add 
to the ſperiff, then — 


IN BAILABLE ACTIONS, 
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Otherwiſt if they be not put 
in, in due AA . 
Reed. Go 3. E, N. £29, 


In C. 2. A. J. plaintif, 
and 


C. D. deſindant, 


Take notice, that ſpecial bail 
was thit day put in, with the 
filazer, for the _— in thir 
cauſe, before the Honourable Mr. 
Julice Gould, at bis chambers 
in Serjeant's Inn, Chancery= 
lane, Londen; and the names 
are, Z. F. of 72 Lon* 
don, hatter, and G. H. of Lud- 
gate-hill, London, mercer. Dated 
the 4th day of May, 1792. 

Yours, Cc. 
Tho, Smith, attorney 
for defendant . 


To Mr. A. B. attorney 


for plant 


(A 2.) Of the Time and Manner of putting in Bail before a 
Commiſſioner in the Country. 


Formerly, ſpecial bail could only have been put in 
before a judge in town, wl ich often occaſioned, in 
country cauſes, great expence and inconvenience. 


By this ſtatute, the chief judges of the courts are em- 
powered to appoint commiſſioners in the reſpeCtive counties 

for the purpoſe of taking recognizances of 
bail in cauſes commenced in the ſuperior courts. 


Which are to be taken in the ſame manner, and by 
ſuch recognizances and bail-pieces as the judges them- 
L 4 ſelves 


(AZ.) 
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ſelves take them z when taken, they are to be tranſmitied 
to the court where the action ſhall be depending. 


An affidavit alſo is to be made, of the due taking 
thereof, by ſome credible perſon preſent at the time. 


The commiſſioners are further authoriſed to take jufi. 
fications of bail by affidavit, and to examine the bail upon 
oath as to the value of their eſtates, 


The time when bail muſt be put in, in country cauſes, 
has been already mentioned (ante, A 1.); namely, 


B. R, C. 3. 


When bail to be Un fix days after the return In eight days after the fr 

par —_ of the writ. R. M. 8 Ann. day of term, 3 le 

cao 5 the fir return of the term; i 

ee —— — vey pal 

4 % d the quarts dis I. * uch return day. 30 C.;. 
Trin. 


For an explanation of theſe rules, ſee Obſervations infra. 


But in ſome caſes, the recognizances ſhould be wh page awithin 
a certain number of days after the caption, agreeable to the rule 
of 8 W. 3. in B R and 10 G. 1. in C. B.; for an explanation 
of which fee alſo the Obſervations infra, 


H bailtobe Take a bail. piece, as directed in town cauſes, properly 
taken, &c. bee fflled ap; and go with the bail to a was of the proper court, 
— 1 awho will take the recognizance, for which pay in h. 65. in 
C. B. 2s. ; you may carry alſo, at the ſame time, an affidavit if 

the juſtification of ths bail, ingroſſed on treble 6d. flampt paper, 

aubich may be fworn before the ſame (a) commiſſioner, and which 

it is beſt to do at this time, in caſe there ſpould not be time to fend it 

er exception. Then take an affidavit of the dnt taking of ſach 


l, Made by forme perſon preſent at the time, i tn Web 
6d. fampt paper, to be for before ſome other wo oney (hot 
the ſame who took the recugnizance) 4 after which annex ts 
bail-pitte thereto, and fond them ts the agent in tewn, that he may 
et it properly put ing 1 6) allonvrdl and filed within the tw 
ode entioned, See the late rule of court ts be rue by tn 
_ 4 tabing aut, of Illiterate proforr, Sect, I. of 141 
Us Or, or 


(a) This Madsen of Juftificarion mult not be (worn before the fi 
neger befors whom the % of 1he due (ating of its bgil wil 
ſworn, Th 


FF ᷣ on T4 TW wo > "| 


I 
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i The agent baving received the ſame, 

J. R. C. B. 
king Carrits the bail-piece, and the Applies to a judge for his alle- 
L affidavit of the due taking there- catur, for which he pays in 

, to the chambers of one of the term 58. in vacation 123. which 
PE judges of this court, and there he files with the 1 of the 
2 files the ſame, together with the proper county where the bail 
1pon memorandum of the warrant to was taken ; pay for filing there- 
defend, agreeable to 25 G. 3. of, in term or vacation, 68. 
for which ſee ante, p. 23. for | 
uſes, the filing whereof he pays in 


term 55. in vacation 6s, 


If fait be by original in B. R. 
4 taken as in C. B. 


When the bail is thus put in, it is uſual for the defendant's 
agent to give notice thereof to the plaintiff's agent, and at the 
ſame time to ſend him a copy of the affidavit of the juſtification ; 
but this notice is given out of civility, for there is no neceſſity for 


it when bail is put in, in due time. 


In B. R. A. B. plaintiff, 
| ad 


a 
C. D. defendant. 


Take notice, that the bail- 
piece in this cauſe, with the affi- 
davit of the due taking thereof, 
was this day fled with the Right 
Honourable Lloyd Lord Kenyon, 
at his chambers in Serjeant's 
Im, Chancery - lane, London. 
Dated the 4th day of May, 
1792. 


C. D. defendant, 
Take notice, that ſpecial bail 


In C. B. A. B. plaintiff, 
le, a fr 


Was, on the 1t da May in- 
flant, put * for. \ 4 — 


named defendant, before F. . 
Oy. a commiſſioner ap pointed to 
take ſpecial bail: in and for the 
county of B.; and the name: art, 
A. B. of” Bed, wr d, in the 

of Bedford, clothier, and C. B. 


the ſame lace, farmer , awbich 
— 7 be by the He- 


a * the due taking theres 
with the gaser of the 
Dated the 41h day 


fart, LH 


PF, 8, agent for deftndant, 


7 Mr, M. N. — 


or agent for plaint 
OBSERVA-» 


Of the notice in 
ſuch caſe. 


14 


*. 
When ball 
be put ing "Up 
town, 


Fuplanation of 
the rule of Tris, 
30 Geo, 3. 
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OBSERVATIONS. 


1. Upon the Time of putting in Bail in Town and Country, and 


of tran/mitting the Bail. piece. 
2. Upon the Bail. piece and Recognizance. 
3. Upon the Extent of the Liability of the Bail. 
4. Upen the Notice of Bail having been put in. 


Bail may be put in before the return of the writ 
after an arreſt, but never before the arreſt, without con- 
ſent z for if plaintiff diſlike ſuch bail, he may cauſe de. 
fendant to be arreſted, and a buil bond given to the 
ſheriff in a regular way, Huggins v. Bambridge, Bar, 84, 


In B. R. the four days allowed for putting in bail are 
reckoned, excluſive of the return day and where the fourth 
day is Sunday, the party has all the next day to put in bail, 


So that if the latitat be returnable on Wedneſday, the 
defendant may put in bail any time on the Monday, 


Studley v. Sturt, Str. 783. 


Bail cannot be put in after final Judgment, FJack/n 
v. Knight, Bar. 92. 


In C. B, alſo, the days allowed for putting in bail are 
reckoned in the ſame way and the meaning of the rule 
of Trin. Geo, 3. mentioned above, is, that four or eight 
days, as it may be a town or country cauſe, excluſive, 
ſhall be allowed in / term; if therefore the capiay, 
which muſt be returnable on a general return day, be 
made returnable on the firſt general return of any term, 
which is always before the firſt day of term, then the 
defendant ſhall have four or eight days from the actual 
firſt day of term; but if the capias be returnable on the 
ſecond, or any other return, which muſt neceſſarily fall 
in full term, then the defendant is only allowed four or 
eight days, as the caſe may be from ſuch return day. As 
for inſtance, the firſt return of next Trinity term is on 
the morrow of the Holy Trinity, which is June 4, but 
term does not begin till June 8; now if a capias in any 


town cauſe be on that firſt return, defendant will have 


till the 12th of June, being four days excluſive from the 
8th, to put in bail; whereas if a capias be returnable -” 


. .w__wu a— «ac Al 
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the ſecond return, which is in eight days of the Holy 
Trinity, June roth, defendant would only have four days 
from that day, viz. till the 14th, to put in bail, 


The ſame mode of reckoning alſo applies to the time 
when the bail is to be put in which has been taken before 
a commiſſioner. For by being put in, is not meant that 
it muſt be taken by the commiſſioner, but that the bail- 
piece muſt be actually filed within that time with one of 
the judges in the King's Bench, or with the proper filazer 
in the Common Pleas, 


The rules of g W. z. in N. R. & 10 G. 1. in C. n. 
which, prima facie, allow a longer time for the tranſmit» 
ting of the bail-piece, are often confuſed with the rules 
of Ann, and 30 G. 3. abvoye-mentioned, ſettling the 
time for the vutting in of the bail, But 1 conceive their 
operation to be perfectly independent, The rules of 
W. z. in B. R. 4 to G. 1, in C. B. only apply to thoſe 
caſes, where bail is taken beſore a commullioner in a va- 
cation, and there is a /ength of time between the taking 
thereof and the return of the writ, in which caſe they 
direct ſuch recognizances as are taken within 40 miles of 
London, to be tranſmitted within eight days after the 
captien in B. R. and 10 days in C. B.z and if taken 
above 40 miles, in 1 | days in B. R. and 20 days in C. B. 
and empower the ju pes to accept ſuch bail, But when 
the bail is not taken by the commiſſioner in the vacation, 
or when there is not that length of time, then the other 
rules take eſfect, and the bail muſt be ht in within fix or 
eight ** after the return, as above-mentioned, That 
this is the true conſtruction of the ſtatute, and that it 
only alluded to the tranſmitting of bail in vacation, a 
pears from the proviſion in the ſtatute—unlzſe all t 
Judges be on the circuit, and in ſuch caſe, as ſoon as any one 
ir returned—ag all the judges are never on the circuit in 
term time, 


It is to be obſerved, therefore, that when bail is taken 
fore a commiſſioner in the vacation, and there is above 
10 or 20 days, as the caſe may be, between the taking 
thereof and the time when it ought to be put in, ſuch re- 
cognizances ſhould be tranſmitted agreeable to the above 


rules, 10 W. 3. & G. 1. within the 10 or 20 2 


* 


1535 


What time al- 
lowed when bail 
taken before & 
commiſſioner in 
the country, 


Feplanation of 
the runs. 
8100. 1&4 
Ann, 300 3 
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the diſtance may he, and when tranſmitt2d to the judge 
for his allowance, notice thereof ſhould be given to plain. 
tiff's attorney. Thus all the rules have their effect. 


The name of the county in the bail- piece ſhould be the 
ſame as that in the writ. 


In the Common Pleas, bail are bound in a ſum cer. 


tain; but in the King's Bench they are not bound in a 


Of the st of 
. the Wabilliy of 
the bail, 


ſum certain (except the action be by original), but only 
undertake that the defendant ſhall pay the condemnation- 
money, or render his body to priſon, and the recogni- 
zance being general, muſt be reduced by the judgment 
to a certainty. Salk. 102. 


If 'the bail-piece be taken, and miſtake be made in the 
name of the cauſe, as Furrers v. Cooke inſtead of Far- 
rers v. Cooke, court will not amend it, unleſs bail conſent, 
Farrers v. Cook, 1 Barn. 214. 


A recognizance of bail was ordered to be amended, 
by making it, in an action of treſpaſs and aſſault, al 
damnum of 20091. inſtead of 2001. on afſumpſit z two 
actions were depending between the parties, and bail 
was put in to the action of aſſumpſit before the bail now 
amended was put in, which was intended to have been 
in the action of aſſault, but by miſtake of the filazer 
was taken in the other action, contrary to the inſtruc- 
tions given. FHaget v. Fanthiennen, Dar. 89. 


Formerly it was the practice of the court, that if 
man became bail for another in any ſum of money, . 
tol, he was thereby bail in all a&ions brought in the 


- fame term by the ſame plaintiff againſt that defendant, 
let the ſum be ever ſo great. 6 Mod. 266. 


This was, as C. J. Holt himſelf acknowledged, an 
extraordinary and moſt inconvenient practice; to reQtily 


which, a rule was made, that where the plaintiff te- 


covered a greater ſum than was laid in the action, the 
bail ſhould not be chargeable-in % aFfione, By the con- 
ſtruction of this rule, the oppoſite extreme was fallen 
into; ſo that if a plaintiff brought an action, with an 

| | 


* 8 
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de etiam for 4ol. and recovered 100l., the bail, 


able to C. J. Holt's opinion, was not liable at all, 
even for the 4ol.; for he held, that the recognizance 
was to anſwer the condemnation, and fince that could 
not be, he was bound to nothing. -Genba/do v. Cognoni, 


Salk, 102. 
This practice was ſurely as extravagantly favourable, 


us the former was rigorous towards the bail, 


Not, however, that the doQtrine laid down by C. J. 
Holt, ſeems to have been altogether adhered to; for in 
the caſe of Welſh v. York, it was agreed to be ſettled by 
the court, that on a declaration of 200l. the bail was 
liable to all actions made under the ſame ſum, but not to 
actions above that ſum. 3 Keb. 16. 


But the extent of the liability of bail on their reco 
nizance, during the reigns of Car. 2. W. A. & 10. 


ſeems to have been a matter of much doubt; the queſ« 


tion being, Whether, if the plaintiff recovered a greater 
ſum than in the ac etiam, the bail ſhould be anſwerable 
to the ſum mentioned therein, or be wholly diſcharged. 
The caſe of Martin v. Moor, at length, ſettled the point, 
upon the grounds of reaſon and julticez the ſum ſworn 
to was Hol. plaintiff recovered 1041. z court reſolved, 
that as, on the one hand, there was no colour to ſubject 
the ball to more than they were bound, let the plaln- 
tif demand be ever ſo great z fo, on the other hand, 
there was no reaſon the plaintiff ſhould ſuffer by his mo- 
deration in taking bail, but the recognizance ſhould be 
conſidered as an agreement to pay Bol, or deliver up the 
defendant z and therefore they made a rule, that the 
goods of the bail taken in execution, ſhould be delivered 
on the bail's paying the gol. and the coſts, or elſe the 
goods to be ſold, and the ſurplus returned. Str. 922. 


* Agrecable to which is the caſe of Jackſon v. Haſſell. 
0. 330. 


So that in B, R, bail are not liable beyond the ſum 
ſworn to and the coſts, let the plaintiff recover ever ſo 
great a ſum, 

But 


7 


Of the dolle of 
bail having been 


put in, 


When neceſ+ 
ſary, 


What it ſhould 
contela. 
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But in C. B. the practice, by a late caſe, has been de. 
termined otherwiſe z and that the bail are liable for the 
whole, if it does not exceed the penalty of bail bond, 
Mitchell v. Gibbons, 1CBT.R 76, 


Bail, when put in, are either dete or de bene of; 
They are abſolute when the plaintiff conſents to, and 
approves of them in the firſt inſtance, They are de be 
ho when put in without ſuch conſent z i, e. conditionally, 
provided no exception be made againſt them, 


When put in de bene eſe, notice of their being put in 

ſhould be given in B. R. 1 but not neceſſary in C. B. if 
[ in, in time but otherwiſe, it is, Dawhins v. Reid, 
„B. T. R. 5 29. | | 


This notice ſhould be properly entitled, Loft. 23). 
and particularly ſpecify the names of the bail, id. 187, 
their degrees, 1d. 281. their trade or vocation, id. 187, 
6 Mod, 24. and not merely the pariſh or town, but the 


very ſtreet or place where they live, Loft. 72. 194. in or- 
der that the plaintiff may the more eaſily find them out, 


In B. R. if the ſame bail as were given to the ſherif 
become bail above, it is uſual to mention, that they are 
the ſame in the notice, becauſe they cannot in this 


court be excepted againſt, but they may in C. B.; there. 


fore, in that court, there is ho need to mention this 


__ circumſtance. 


B. Of accepting Bail, and filing the Bail-piece, 


The bail, when put in, muſt be either accepted, or 
excepted to, by plaintiff. 


If the bail are accepted, it only remains for the de- 
fendant's attorney to file the bail-piece, which mult be 
done within erty days after. R. T. 13 Car. 2. 


In B. R. In C. B. 


When the ſuit is by bill, and If the bail are accepted, the 
the bail are accepted, the bail- bail-piece is filed wwith tt 
piece is taken and filed with the filazer. 

er of the writs, for which ts 


paid 4d. ; if by original, it re- 


mains with the filazer, 


bee. V.] IN BAILABLE ACTIONS. 


Of Bail ts the Aftion, or Bail above. 


The ſame practice prevails in country cayſtr, when bail wa: 
taken a comm{nener 


„excepted to, bail-pirce ought ts be filed within twenty 
„ juthieation. Tr, 13 Car, 8. B. &. Mich, 6 Geo. 2: C. . 


OBSERVATIONS, 


In C. B. the judges in the treaſury refuſed to order a 
bail-piece to be filed, txventy days being elapſed ſince the 
caption z, the rule being in ſuch caſe, that it ſhall not be 
filed without leave of the court, But the court being 
moved afterwards, upon the affidavit of defendant's agent 
that he received the bgil-piece in due time, but that ir 
was omitted to be filed by his clerk's neglect, they or- 
dered it to be filed, Aucher v. Hamilton, Bar. 65. 


Every bail taken before, or upon the continuance day, 
ſhall be a bail, and filed of the Pony term z and 
every bail taken after the continuance day, ſhall be a bail, 
and filed of the ſubſequent term, and not otherwiſe z but 
where any new bail is added to any other bail taken on, 
or before the continuance day, the ſame ſhall be taken 
and filed as of that term in which the bail was firſt put 
in, Gilb. Prac. B. R. 341. Same in C. B. 


If defendant neglects to file the bail- piece, and plain- 
tiff wants afterwards to ſue on the recognizance, he may 
file it himſelf, which is often done; but if defendant 
is rendered in diſcharge of his bail, he muſt file it in 
order to get an exoneretur marked on it; as will be 
ſhewn in the next ſection. 


If bail be not excepted to within time, viz. twenty days 
after notice, aſſidavit may be made by defendant of the 
ſervice of notice of putting in bail, upon the back of the 
bail-piece, and he may file the ſame with the maſter, for 
which no fee need be paid. R. M. 16 Car. 2. 


C. Of excepting to Bail. 


If plaintiff diſapprove of the bail put in, he is at 
ow to except to them, which exception muſt be 


In 
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If the ball-plece 
not fled nme, 
court will, In 
certain caſer, 
permit it te be 
Ned afterwards, 


Of what term 
the bail hall be, 


Why bail-piecs 
muſt be file d. 


How defendant 
may get it filed 
if bail not en; 
cepted to, 
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hn B. R. In C. 8. 


When, nd how ibis twenty days 2 | Same time NK. wW 


ſuch exception 
—- hay 4 2 = 4 ar" A * 


rs, 


bt 
It muſt 22 in = It muſt be in writing in th b 
Jude bot before bail flaxer's book, or on 1 bail m 
WAS _ be form or piece. m 
entry ts, ** { exc ainf t 
bail” RMA des. 
3 
3 exception —_— * Same notice in writing nec/. 
1 2 in writing, muff be ,.. 
ven to defendant's attorney, 
— be — 


A. againſt B. I have ex- 


cepted againſt the bail put in for 
defendant in this _ 


Yours, 


ES 8, W attorney. 


d: 


4 the ſuit be by * it is 
the ſame practice as in C. B. 


I. B. R. In C. B. 
v f "= country cauſes, when Bail taken before a Commiſſioner ; 


The bail muſt. be excepted The ſame as above. Exct)- 
againſt the ſame as above, with- tion to be made under the go 
in twenty days after notice 9 of piece left at the filazer's, ani 

bail being filed at the judge's notice thereof given to plaintif'! 
chambers, 2 notice of juch agent in town, 


2 given to de- 


ant's agent in town. 


OBSERVATIONS. 


(C 1.) On the Time of Excepting. 
(C 2 ) On the Manner of Excepting, and the Notice lere. 
(C 3.) On the Ground of Exception, and what are good, 
(C 4.) What ſhall be deemed a Waiver of Exception, 


C 19 If plaintiff thinks the ball put in, or tranſmitted, in- 4 
Of the tims of ſufficient, he may except to them, and thereby yo! n 
exeeptiog, them to appear, and juſtify by (wearing themſelves. 

perth 
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labern aud warth double the ſum for which defendant 
was arreſted, after their own debts are diſcharged. 


If bail ate not excepted to within the twenty days, the 
bail become abſolute ; and the bail-piece, upon allidavit 
being made of the ſervice of notice of bail being put in, 
may be filed ; ſee ante, B. If excepted to, defendant 
mult perfect his bail within four days after exception 


taken. 


An exception entered aſter the expiration of the twenty 
days, is of no validity. 


Though bail be irregularly put in, if notice thereof 
be given, and no exception made within ruenty days, 
they ſhall ſtand, | 


Thus where a capias indorſed for bail being iſſued, 
defendant previous to the return of the writ, and to his 
being irreſted, put in bail before a judge, and gave no- 
tice thereof to plaintiff's attorney, plaintiff regarded not 
the notice; but cauſed defendant to be arreſted z and he 
being in cuſtody, moved for a ſuperſedeas, and had a 
rule to ſhew cauſe. It appearing that plaintiff had ngt 
excepted againſt the bail within twenty days after notice 
thereof, the court was of opinion that the bail ought to 
ſtand, and the rule was made abſolute. Huggins v. Bam- 
bridge, Bar, 81. 


Exception to bail muſt not only be within due time, 
but alſo before any ſtep is taken by plaintiff, which may 
de conſtrued a waiver of exception. For which ſee poſt, 
C. 4. of this ſection. 


(C 2.) Of the Manner of excepting, and the Notice thereof, 


The manner of making the exception, and of giving 
notice, has been ſhewn above, C.) and it is neceſſary 
that both ſhould be done z the one without the other is 
ſufficient z nor will a verba/ notice be good. Satchel! 
. Laues, Bar. 88, Gofrvell v. Hunt, Bar. 101. Caſ. of 
Ine. C. B. 34, 


Mult be within 
20 94555 


or not good. 


Bail irregularty 
put in, if not 
excepted to, will 
ſtand. 


Verbal notles 
not good, 


c = co, -vV 


p 
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Unleſs defend But if plaintiff gives a verbal notice of exception t 

— W or no — thereof, and defendant after. 

_ - wards proceeds by giving notice of juſtification, he hz 
waived the irregularity with reſpect to himelf; but it i; 
not waived as relating to the ſheriff. No attachment 
therefore will, in ſuch cafe, lie 4 the ſherif, Vid. 
poſt, ſec. 8. B. Cohn v. Davis, 1 C. B. T. R. 80. Rogen 
v. Mapleback, 1 C. B. T. R. 106. 


(C 3. (C 3.) Of the Grounds of Exception. 


As the ſame objections to the bail, which would be 
reaſons for excepting to them, would alſo be good 
| for oppoſing the bail at the time of their juſt- 

cation, we ſhall, to avoid repetition, conſider them un- 
der the laſt head; for which, ſee poſt, D. 3. 


If bail below be- But it may be proper here again to mention, that in 
come bail above, B. R. if the bail below become bail above, you cannot er 
cepted to in cept to them; but in C. B. you may. See more on thi 
5 "OY head, and alſo how plaintiff, in ſuch caſe, ſhould pro 

* ceed in B. R. poſt, ſec. 7. DP). 5 
Bail, however It is alſo to be obſerved, that if improper perſons be 
improper, will put in as bail, though even excluded by any rule of cour, 
2 <x- yet that does not render the bail- piece ip/o facts a nullity; 
ut it is ſtill incumbent upon plaintiff, if he diſappror: 
of them, to except regularly to them, for otherwiſe be 
waives the objection, and they will ſtand good; nor cu 
he take an aſſignment of the bail-bond, and proceed u 

if no bail were put in. Do. 467. N. 


(C 4.) (C 4.) What Hall be deemed a Waiver of Exception. 


Declaration is a If plaintiff, before ſpecial bail be put in, deliver a de 
waiver, unleſs elaration in chief, (for the meaning of which ſee de 
elle, next chapter,) or declares generally, i. e. without u- 
dorſing his declaration, as filed or delivered de ben: 4, 
or conditionally, it is a waiver of the bail, and of er- 
ecption thereto, So, if after exception, and before jul 
fication, he declares, as above-mentioned, it is 2 wach 


and the bail need not juſtify, Friend v. Mullen, * 
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of Prac. C. B. 8:1. Walſh, aſſignee, v. Hadcoct, ib. 156. 
N. M. 8 Ann. (C.) B. R. 


But he — declare, de bene ef, or conditionally, i. e. 
if before bail put in, conditionally, until good bail be 
put in; if after, until the bail put in do juſtify. Lifter 
v. Wainhouſe. Bar. 92. 


The declaration ſhould, in ſuch caſe, be marked de 
bene eſe, or conditiorially. Mayo v. Weaver, Bar. 105. 


Nor muſt he take any further ſtep in the cauſe until 
the bail be put in, or have juſtified, as the caſe may be 
for if he demands, or accepts a plea, that will operate 
as a waiver. Lifter v. Wainhouſe, Bar. 92. 


In C. B. where the bail below are put in as bail above, 
taking aſſignment of the bail bond is not a waiver of the 
exception. Claxton v. Hyde, Bar. go. P. Reg. 68. 


But otherwiſe in B. R. R. M. 8 Ann. Sal. 97, 


D. Of perſecting Ball 


When bail are excepted to, and due notice thereof 
given, it is neceſſary that bail ſhould be perfeFed; to do 
which _y muſt appear in open court, and ſwear that 
_ they are houſekeepers, and are worth, after all their 
debts are paid, double the ſum they are bound for; and 
this is called juſtifying. If the ſame bail which have 
deen already put in, cannot, or will not juſtify, other 
bail are to be added, i. e. put in, in their ſtead, who muſt 
Juſtify. Should the circumſtances or characters of the 
bail be ſuſpicious, plaintiff may, at the time when they 
are juſtifying in court, examine and interrogate them 
accordingly z which is called, oppgſing bail, and which is 
done to induce the court to reject them. But ſhould no 
ſuch oppoſition be made, or notwithſtanding ſuch oppo- 
lition, the court ſhould ſtill ae them, the bail arg then 
ſaid to be perfacted. Under this head, therefore, of per- 
fedting bail, it will be neceſſary to conſider the mode of 
Tuflifying, adding, oppoſing, and allowing bail. 


M 2 In 
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So demanding or 
accepting a plea, 
is a waiver, 


When taking 
aſſignment of 
bail bond is not 
a waiver, 


What it it» 


When bail muſt 


What notice ne- 


How to juſtify 


If bail are to be 
added, how to 
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In B. R. 
If notice of exception be given 


in term time, bail muſt juſtify in 


4 days after ſuch notice; but if 


exception be entered in vacation, 
then upon the firſt day of the 
Sub/equent term. E. 5 G. 2. 
Notice, however, muſt be 
given within 4 days after the 
exception, though in wacation, 
of aefendant*s intending to juſ- 
tify the firſt day of the next 


In C. B. 


Same as is B. R. R. Trin. 
3846. 2. G 86.3. 


In C. B. two days nolict, 
whether the ſame bail, or addi. 
tional unc excluſive, as in 
B. R. (i. e.) one exclufive, and 
the other inclufive, Notice 1200 


term; or plaintiff may ſue on the for 14th, 


aſſignment of the bail bond. 

Notice alſo muſt be given when 
the bail are to juſtify. 

If the ſame bail as were put 
in are to juſtify, one day's notice 
of juſtification is ſufficient, (i. e.) 
on the 12th for the 13th, 

When bail juſtify in court, 
ge the evening before to the clerk 


When bail juſtify in court, 
having got abr affidavit «of 


f the judge before whom bail ſervice notice, for which pay 


was taken, and deſire him to 
bring the bail-piece into court the 
nent day, who will do fo accord» 
ingly ; pay him 25. 6d. ; prepare 
an aff.davit of the. ſervice of 
notice of juſtification, and get it 
ſworn; indorſe it with the names 
of the parties, and give it to the 
counſel, with 103, d. to move 
to J of the within bail, Your 
bail are then brought into court, 
and favorn ; pay 9%. and a rule 
is drawn up in the evening 
the clerk of the rules for the al- 
lewance of the bail, for which 
pay 45. a copy whereof muſt be 
. ſerved on flaintiff”s attorney, 
The bail=piece ſhould r 
be obtained from the judge's 
chambers, and filed with the 
maſter. | 
If the bail put in cannot, or 
abi not juſtify, and others in- 
* — 


take them to the judge's chan- 


28. 3 defire the filazer to attmd 
at Wi/tminfter vith the bail. 
book or bail-piece ; pay hin 
$8. 4d. ; give your affidavit u 
a ſerjeant to move to juſtify the 
bail, with a fe of los. 


and call in and ſwear your 100 ü 


pay 
for t 


* 6d. ; and get the rult 
e allowance of the bail at 
the Secondaric: office, pay 43. 6d, 


ferve plaintiff's attorney with a 


copy, and brav the original rut 
at the time. 


- 


When bail are to be added, 


ber. 


= | "N ».. Fog * * a _ nnn — 1 


ns ih @n ©. ww 


» 4 . 


Trin, 


ol ice, 
addi. 
2 in 
, and 

12th 


am- 


ber. 
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Head of them are added to juſti- bers with the filazer ; pay for 
fy, txv0 days notice muſt be given, adding 78. 4d. and then Juſtify 
that is, on the 12th for juſtifica- as above. 

tion on the 14th. Sunday is no 

day; therefore notice on Satur- 

day for Monday is not a geo 

two days notice. So if one freſh 

bail be added in lieu of one of 

thoſe before put in, and the notice 

is accordingly. . f 


Bail are added, by going be- 
fire a judge, and putting the 
names of ſuch freſh bail on the 
bail-piece in B. R. and in the 

's books in C. B. Freſh 
bail may be added, and juſtify in 
court the ſame morning ; for each 
bail added pay 25. ; and judge's 
clerk, for bringing 4 
into court, 23. 6d. The bail- 
piece is given to the maſter in 


The added bail muſt juſtify in court, within the four days after 
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When added, 


exception, evithoat waiting for any new notice, for the plaintiff * muſt juſti« 
Yo 


need not except again to ſuch new bail ; but if they do not juſtify, 
may proceed on bail. Bond. 


You may put in bail and juſtify at the ſame time, by giving no- 
tice for thet purpoſe two days e previous thereto ; which is 
done as follows Fill up a bail. piece, take it to the judge's clerk at 
verjeant's Inn, who will take the recognizance ; pay 4%. and 
20. Gd. for delivering it to the maſter in order to 17 04 have 
you 4 ſervice of' notice ready, which giue to counſel to move, 
np. J. R. 140. 


Bail at preſent juflify in open court in Serjeant's Inn Hall, and 
the natice muft therefore mention that place. 


It is te be obſerved, that whenever bail juſtify in open court, 
the plaintiff may, by counſel, oppoſe ſuch bail, by examining them 
41 to their ſufficiency or competency. For which ſee infra, D. 3. 


But where there is a confidence betaveen the attornies, they may 
conſent that the bail ſhall juſtify at a judge's chambers, for which 
Pay 28. ; and los. 6d. uſed to be paid the plaintiff's attorney for 


lach conſent ; but the court always reprobated the practice, and 


lately Lord Kenyon ſaid, that it ſhould no longer be endured. 
M 3 In 
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ſame time. 
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How to juſtify 
bail taken iv the 
county before a 
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In B. R. Is C. 8; 


Notice having been given of Same as in J. R. 47 to nic 
bail being duly filed, and a copy of juſtification, We. only in thi; 
of the affidavit of juſtification court, ſpeak to flaxer to bring 
fent, if plaintiff excepts to them, down toe affidavit to Weſtmin. 
notice of 2 muſt be fer; pay bim 38. 4d. and court 
given as before, only the words feet ; on juſtification, 35. 6d.; 
« by affidavit,” added. get the rule for allowance, and 

Affidavit of the ſervice there. Ver it en Plaintif"s agent, 

be made, and the affida- 
wit of juſtification and bail-piece 
being carried to Weſtminſter, ei- 
ther by the attorney, if not filed, 
or by the judge's clerk, if it is; 
gounſel muſt move to juſtify. 
The affidavit is t read in 
open court, avhic v, 
and — the all for al. 
Iewance is made out, for which 
45. 10 paid, 

In both courts, the uſual way among} fair pradtitioners it, ty 
8 the juſlifcation by filing the affidavit with the Judge's clerk 
in B. 


R. and the filazer in C. Z. at the time of filing the bail. 


we piece; if not done then, to accept it by filing the affidavit afir- 
ward: with the proper officer. 


When bail mul 
ua. 


OBSERVATIONS. 
(D 1.) On the Tine and Manner of juſtifying and addin 
, Als. 


(D 2.) ' On the Notice of Fuſtification. 
(D 3.) On oppoſing Bail, and what are gead Ground: of Of- 
tion. 
D 4.) On the Exoneretur, and of firiking the Bail out of 
the Bail-piece. 


(D 5.) On the Allowance of Bail. 


As to the time in which bail are to juſtify, ſe 
above, D. 

It was formerly doubted in C. B. whether defendant 
ſhould not have he firſt four days of the ſucceeding term 
to juſtify in, when exception was made to bail in vac: 
tion: and indeed that time was uſually allowed. Bar. 79. 
101. 111. 115. But it is fiow ſettled, that he mult 


juſtify as in B. R. on the fr ft day. : 
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If bail are ſuffered, by plaintiff's negligence, to juſtify, 
though after the expiration of the four days, and are 
allowed, plaintiff cannot move for an attachment, be- 
cauſe he muſt ſwear that bail are no put in and perfectid. 


Bail cannot juſtify after the rule upon the ſheriff to 
bring in the body is expired. Overten's caſe, Mic, 26 
G. Js * 

Where freſh ball are added, it ſhould be done within 
the time allowed for their juſtification, and they muſt 
actually become bail before the delivery of the notice of 
juſtification to plaintiff's attorney. R. M. 18 G. 3. C. B. 
Collier V. Godfrey, 2 B. * R. 291. 


After an exception to bail put in before a judge, de- 
ſendant added bail, but did not juſtify in court purſuant 
to the rule for perfecting bail in four days ; plaintiff pro- 
ceeded on the bail-bond without excepting againſt the 
bail, and held regular. Gregory v. Gurdon, Bar. 74. 


If bail be not preſent at the ſitting of the court, they 
muſt wait till it is riſing; and then, unleſs oppoſed by 
counſel, their juſtification is a matter of courſe, upon 
the judge's clerk attending with the bail-piece, or filazer 
with his bail-book. 

Bail may juſtify before a judge at his chambers, by 
conſent of plaintiff, or his attorney; but otherwiſe the 
juſtification, if in London or Weſtminſter, or within 10 
miles thereof, is in perſon, in open court, in Serjeant's 
Inn; but if beyond that diſtance, by affidavit before a 
commiſhoner z as ſee ante, D. 


And this affidavit ſhould be formal and explicit. 


An affidavit of juſtification, ſtating that the bail were 

erally worth the ſum wherein they were bound by 
their recognizance, after all their 7% debts were paid 
and ſatisfied, was held inſufficient; it not being in com- 
mon form: the word 5 ought to be omitted. Bar. 67. 


Yet in B. R. it is regular, I believe, to ſwear bail is 
worth, &c, after all his ju/f debts are paid. | 
M 4 The 


When bail muſt 
be added, 


When added, 
bail mul juſtify, 


How if bail be 
not preſent at 
the ſitting of the 
court. 


Where bail are 
to juſtify, 


Of the affidavit 
of j uflification 
ia country. 
cauſes, 
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The bail, who reſided in the country, had entered int, 
a recognizance before a judge in town; and being ey, 
cepted againſt, ſent up an affidavit of ſufficiency, which 
was allowed, no oppoſition being made by plaintif 


thereto. Bar, 102. 


But in a country cauſe, it is often impoſſible to juſtify, 
&c. within the four days; therefore it is uſual to ſend uy 
an affidavit of juſtification along with the bail- piece; vid, 
ante, (A 2.); but if that is not done, application muſt 
be made for time to juſtify. 4 


So in other caſes, as in adding bail, &c. if the attor, 
ney be preſſed for time, he may take out ſummons for 
further time, 


If defendant goes to gaol before return of writ for 
want of bail, he muſt put in and perfect bail above, be- 
fore he can get diſcharged z3 but, when perfected, he 
may be diſcharged on ſummons. | 


If he happens to be in cuſtody in a vacation, his bal 
jay juſtify at a judge's chambers, and plaintiff may op- 
poſe them there; this being an exception to the genen 
rule, that bail cannot juſtify at a judge's chambers with- 
out conſent, as defendant would otherwiſe, from plain- 
tiff's obſtinacy, he incapable of getting diſcharged unti 
the firſt day of term, Imp. B. R. 147. | 


Defendant gave notice to juſtify in court, and inſtead 
thereof, did ſo at a judge's chamber, and was then ur- 
rendered to the Fleet ; Feld inſufficient, and rule to ſtay 
* "ig on bail-bond diſcharged, Cremer v. Bulman, 

ar, 67. 


A defendant was committed to the Fleet for endes 
vouring to bribe the plaintiff's attorney not to appear 
againſt him on juſtifying bail. Caf, of Prac. C. B. 83, 


Where the bail do not attend, or are not permitted to 
juſtify on account of a defect in the notice of bail d 
juitification, the court will, in general, allow them ſur- 
ther time to juſtify, But where they are rejected, on 
agcount of ſome perſonal inſufficiency, the court = 


5 ſeldom 


dd © A = 


7, 4: 


„ -A 8 £3 
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ſeldom allow further time to add and juſtify others; and 
if the bail do not juſtify at the time appointed, and no 
further time is Re they are out of court. Tid. 142. 
Loft. 72. 187, Per Cur, M. 25 G. 3. T. 24 G. 3. 


But the uſual way, in cafe the bail, through the hu 
of the buſineſs of the court or otherwiſe, do not juſtify 
on the day mentioned in the notice, is, to give another 
notice that the bail will juſtify the next morning, and to 
make another affidavit of ſervice of notice, and to attend 
with the bail to juſtify accordingly. 


(D 2 ) Of the Notice of Juſtification. 


In B. R. if plaintiff except to bail, defendant may give 
notice Monday to juſtify on "Tueſday, provided the fame 
bail mean to juſtify, as have been already put in; for it 
is preſumed plaintiff has made the proper inquiry in re- 
gard to their ſuthciency before he excepts. But if new 

ail are added, then notice on Monday muſt be for Wed- 
neſday. 


In C. B. whether the ſame bail, or freſh bail, two days 
notice, i. e. Monday for Wedneſday, muſt be given. Bar. 
82. 88. But Sunday is no day; ſo that notice on Sa- 
turday for Monday would be bad. Gregery v. Reeves, 

Bar. 303. 


The notice of juſtifying bail ſhould particularly ex- 
preſs the names of the bail. 


A notice that A., B., & C., or two of them, will 
juſtify, is bad, Loſt. 26. - 


Notice that three will juſtify, is irregular. You may 
ts well give notice of threeſcore, and ſend plaintiff to 
inquire all over London. Allen v. Keyt, Blac. Rep. 
1122, C. B. ſed aliter per Loft. 252. in B. R. 


In B. R. in Hilary term, ) G. 3. in a cauſe, Smith v. 
Trinder, bail were to juſtify in 4oool. z and court ſuffered 
— to juſtify in 4000l. and tuo other bail in 2000l. 


| 10 


(D 2.) 


What time te- 
quiſite. 


What it hould 
contain, 
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If one bail be added, and one of the original bail juſti. 
fy at the ſame time with that added, vary the notice ac. 
cording to the fact. 


A notice given in the name of one of the plaintif; 
only, where there are joint plaintiffs, is bad. Loft. 237, 


If defendant changes his attorney without leave of the 
court, and gives notice of juſtifying bail by his new at. 


torney, it is irregular, and plaintiff is not bound to ac. P 
cept lach notice, Kaye v. De Mottos, Blac. Rep. 1323. 
Do. 217. | 


Bail, though the ſame as were given to the ſherif 
cannot juſtify without having given notice, Ann, 
Barn, 31. | 


How it muſtbe Copies of ſuch notices muſt be ſerved on plaintiff's at- 
.  tarney, by leaving dame at his houſe with ſome one of 
his ſervants; and affidavit muſt be made by the perſon 
who ſerves notice of juſtification, which is afterwards 
annexed to the brief for moving to juſtify, and read in 
court, 


Fa 


- 6 x 


Bail muſt be» Before any notice of juſtification is iven, bail muſt 
eome ſoch be- actually have become ſuch, otherwiſe they will not be 
e allowed to juſtify, Collier v. Godfrey, C. B. T. R. 291. 


(D 3.) D 3.) Of oppoſing Bail, and upon what Ground:. 


Of the grounds When bail are about to juſtify, they may be oppoſed 
of oppoſing bail, by plaintiff's counſel, the grounds of which oppoſition are 
Various, 


reaſon of In ſome caſes bail may be objeAed to on account of 


i ſeſſion 1 
—— their profeſſion or avocation. 


No attorney can juſtify as bail. R. M. 14 G. 2. 
Nor an attorney's clerk. Cowp. 828. S. C. Doug. 45% 


Nor ſheriff's officer, bailiff, or other perſon concerned 14 
in the execution of proceſs; nor the keeper of any priſon. 
Hawhkins v. Magna , Do. 466, : Nor jag 
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Nor any of the Marſhalſea-court officers ; nor any ſer- 
jeants at Mace, nor other perſons executing the proceſs 
of any courts, although he may only be the ſummonin 
officer of the ſheriff's court to warn juries, &c. Bella 


v. Pritchard, Blac. 799. 


Again, perſons outlawed, after judgment, cannot be Perſons out- 
bail, nor any one convicted of perjury ; and he may be JT 2 
even alked, Whether he has not ſtood in the pillory for 
perjury. King v. Edwards, 4 D. & E. 440. 


So a foreigner, if he has not 1 in England to Foreigners, 
the amount for which he is bail, is, in B. R. objection- | 
able, Boddy v. Leyland, Burr, 2526. 


But in C. B. the circumſtance alone of the foreigner 
not having effects here, is not ſufficient to reject him. 
Smith v. Scandrett, Blac. 444. Eſpecially if defendant be 
a foreigner. Chriftie v. Filleul, Blac, 1323. 


So it has been objected, that the bail live in the verge Living within 
of the court; but this, without other ſuſpicious circum- tho verge, 
ſtances, ſuch as his being much in debt, and the like, is 
not ſufficient. Glead v. * Blac. 956. 


It is a ground of oppoſition that the bail are not houſe- Not being 
, though it is of no conſequence how trifling the REAL 

rent of the houſe is, or whether it is rated or not. Or that or worth double 
they are deficient as to property in not being worth dou- 15, fm fora 
ble the ſum ſworn to after payment of all their debts. 
Uncertificated bankrupts, or ſuch as have been twice 
bankrupts, and not paid 158. in the pound, are ſubject 
to this objection. 18 | 


So if any ſuſpicions ariſe from the conduct of the If ſuſpicious, or 
bail, as their having aſſumed fictitious, or other people's prevaricati 
names (a), for which they are liable to be put in the pil- = 


ſed 


4% By flat. 21 Jac, 2. c. 26. f. . & flat. 4 4 f. W. & M. e. 4 . 4. 
If any perten Hall acknowledge, or procure to be acknowledged, any 
„ *cognizance or bail in the name of another perſon, aot privy or con- 
= ſenting to the ſame ; or ſhall repreſent or perſonate another perſon be- 
: fore a commiſſioner, whereby he may be liable to the payment of any 
2 debt or damages, he ſhall, on comviction, ſuffer death without benefit 

of clergy.” To effect which conviction the bail-piece muſt be filed, 
a Sid. 90.3 and after the offender is convicted, but not till then, proceed» 


{aps vill be fer afide againſt the party perſonated.” Tid, 240. Jory 
z 
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lory z or their not knowing the defendant, or having fre, 


quently been bail before, without being able to ſay hoy : 
often, or what ſums, or in what actions, and the like, | 
If the proceed» The laſt ground of oppoſition which I ſhall mention 
ings dave becn jg, any defect or irregularity in the proceedings, cither 
zriegular, , a i 8 hi 
in the notices themſelves, of putting in, or of juſtifying 
bail, &c. or in the ſervice thereof. See ante, D 2.3 00 « 
as to the time of the bail's juſtifying, for which ſee ante, th 
DI. hy 
* l 
(D4.) (D 4) Of the Exoneretur, and of friking the Bail out of f P 
Bail. piece. V 
When bail are excepted to, and do not juſtify, bu 
others are added who do, the names of the former hail 
ſtill continue =_ the bail-piece, until a rule of cour 
be made for ſtriking them out. be 
| | ru 
The oe of the So that in order to get themſelves diſcharged of their ſe 
ezoneretur.”  recognizance, they mult move to be exonerated, and Ih 
have their names {truck out of the bail-piece, for which 
a rule will accordingly be made. Fulle v. Beurls 
Blac. 462. 
4 of 


When bail may If one perſon be excepted to as bail, and another be 
— —— out of added, the name of the former may, with leave of the 
court, be {truck out of the bail-picce at any time before 
ſcire facias; and even after ſcire facias brought, procect- 
ings as to him will be ſtayed. aller v. Green, Say. zog. 


Bail excepted to, but not ſtruck out of the bail - piece, 
may, if afterwards proceeded againit, move to enter at 
exoneretur nunc pro tunc, which will be granted. Hun- 
phry v. Leite, Bur. 2107. B. R. 


Bail in error, who refuſes to juſtify, may have hi 
name ſtruck out of the bail-piece at any time, 1 Wu. 
337. B. R. Jones v. Tub, 8. C. Say. 58. 


| ] 
When bail have once juſtified, if 8 ſhould not has 
like them, he muſt not diſcontinue by a ſide-bar rule, req 
cher 


without diſcloſing the fact, and bring a new action; 7 
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in ſuch caſe, the court will diſcharge the ſide-bar rule: 
but he ought to aſk leave of the court to charge the de- 
fendant in cuſtody, diſcloſing the whole of the caſe to 
them. Belchier v. Ganſell, Burr. 2502. 


One who is bail cannot be a witneſs in the cauſe for 
his principal z therefore if defendant ſhall have occaſion 
to examine one of his bail as a witneſs, he muſt make 
an allidavit that ſuch bail is a material witneſs for him in 
the cauſe, and thereupon move the court, that he may 
de ſtruck out of the bail-piece, on adding and juſli- 
fying another in his ſtead 3 but it will not be granted 
without an affidavit that he is a material witneſs. 


Yeung v. Mood, Bar. 69. 


D 5.) Of the Allowance of the Bail. 


It has been already obſerved, that after juſtification of 
bail, a rule for their allowance muſt be got of clerk of 
rules, with a copy of which plaintiff's attorney muſt be 
ſerved, and the rule itſelf, at the ſame time, muſt be 
ſhewn to him. 


The form of the rule is as follows : 


Wedneſday next, after day of —— = in the 22d year 
of the reign of King George the I bird. 

A.B. * reading the affidavit of J. S. it i ordered, that 

C. D. \ the bail put in for the defendant, who have this day 
Jfifed themſulver in court, be allowed, and the bail-piece filed on 
the motion of . By the Court, 


Until this rule of allowance has been properly ob- 
tained, and ſerved upon the plaintiffs attorney, bail is not 
perfefted ; but an attachment may be ſued out againſt 
the ſheriff for not bringing in the body, nor will the 
court on motion ſet aſide ſuch attachment; and this, 
although the plaintiff was preſent, and oppoſed the bail 
at the time of juſtification. The King v. Sheriff of Mid- 
deſex, 4 D. & E. 494. 


This rule of allowance having been ſerved, _ thing 
has then been done, on the part of the bail, which is 
required by the practice of the court, and the bail are 
therefore then ſaid to be perfected. 


Of rriking the 
bail out to make 


him a witneſs, 


(D 5.) 
How got. 


Form thereof, 


The neceſſity 
this rule, 


of 


274 


How to ſurren - 
der deſendent in 


diſcharge of his 
dal, 
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SzcTron VI. 


Of the Surrender in Diſcharge of Bail. 


Having ſhewn in what manner bail is to be put in, 
and perfected, and alſo how ſuch bail, by their recog. 
nizance, become anſwerable, either that the defendant 
ſhall pay the debt and coſts that may be adjudged again 
him, or ſurrender himſelf to priſon, or that they (the 
bail) will do ſo for him; it may not here be improper, 
briefly to conſider the practice with reſpect to the ſur. 
rendering of the principal in diſcharge of the bail, inf. 
much as it may be made at any ſtage of the ſuit ; an 
in certain caſes it may be adviſeable for the bail to take 
this ſtep, without delay, in order to get themſelves dif. 


charged. 


The ſurrender may be made cither voluntarily, by the 
principal himſelf ; or compulſory, by the bail ſeizing the 
principal, and ſurrendering him; and either in court, if 
fitting, or before a judge at his chambers—the laſt « 
which is moſt uſual ; and the mode of making ſuch ſur 


render is as follows : 


When defendant is at large, 


In B. R. 


Take defendant to a judge: 
chambers, and the judge's clerk 
will make out the committitur 
and ſurrender, and deliver him to 
the cuſtody of the tipftaff, to be 
conveyed to the Kg. Bench 


| priſon; pay clerk gs. öd.; tip- 


faff 108. 6d. 

Votice of the render muſt be 
immediately given in writing to 
plaintiffs attorney, and an af- 
fida vit muſt be made before a 
fudge of the ſervice of the no- 


tices c affidavit to the 


judge's clerk or officer, whe 
hath the cuſtody of the bail- 
piece; who will take the ſame, 
and keep it as his voucher, and 


deliver you the bail-piece to be 
filed. The marſhal (or gaoler 4 
| avi 


In Go B. 


Get the ſilaxer to attend at « 
judge's chambers with bis bout; 
bail are rendered therein, au 
the judge at the ſame timt ex. 
enerates the bail, _. deliveri 
defendant to tipfhaff to be talen 1 
4 Fleet; — 4h 78. 4d. 1 
Haff 10s. 6d. judge's clerk 13. 


Then give notice of ſuch rn 


der to plaintiff*s rages 4 1 


as nothing further is to 
for the diſcharge of the hai, 
there is no need of any affidavit 
of the ſervice, 

N. B. The above is the nu 
when the proceedings are by en. 
ginal. 

But if the action be by till 
or attachment of privilege, — 


WWW FRI) —_— — 2 


. , , on. i. 


la @ a4 6h acc. oo. I. a Yo nao a 
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«will a certificate 
of — that defendant 
11 in bis 25 ), which the 
ia generally brings with 
bim, and gives to you at the 
tine the render is made ; pay for 
ſame 33. 6d. z carry the bail. 
piece and certificate to the maſ- 
ter, who = enter an _ 
tur the former ; pay bim 
28, ; leave the —— 
with him to be filed ; carry bail- 
piece to the figner of the 9writs, 
Mr. Webb, to be filed ; pay him 
4d. ; this done, you enter the com- 
mittitur and ſurrender in the mar- 
ſhal'r book at the clerk of the judg- 
ments office, for which you to 
Ad. and then render it complete. 
Under the commitment muſt be 
added, the flate of the cauſe 
at the tims A ſurrender, vix. 
If before declaration, — ſum 
worn to on arreſt ; if declara- 
* or —4 the ſum 
fevorn to, muſt be added —** De- 
claration filed or delivered ;" 
Me joined, or interlocutory judg- 
ment figned, as the caſe may 4 
efter final judgment in debt, the 
debt and damages; and in other 
caſer, quantum of damages. 
R. Caf. 8 G. 3. 


bail-piece muſt be carried to the 

Judge's chambers, by Mr. Sber- 
wood, clerk of the dockets, Wc. 
and exoneretur entered thereon ; 
pay him 78. 4d. bia 108. 6d, 
Judge”: [4 k 16s, 

Give notice as above, but no 
affidavit neceſſary. Imp. C. B. 
$04. 

N. B. The above i: the 
ſhorteſt way ; but in the older 
books of prattice, the ſame 5 
are directed to be taken in this 
court as in B. R. mutatis mu- 
tandis, with reſpett to the dif- 


ferent priſons and officers of the 
reſpectiue courts. 


When defendant is in cuſtody : 


If defendant be in euft 


of any ſheriff at the ſuit of another 
Maintiff, or otherwiſe, the bail may have 2 — 


either in 


term or vacation, directed to the ſheriff or gaoler in whoſe cuſtody 
be ir, to bring him before a judge, returnable immediately, in 
oder to render him in diſcharge of bis bail. Bur, 1876. 


Make out the habeas, as in other caſes, vide Hab. vol. 2g. ; 
ledge it with gaoler in whoſe cuſtody defendant is; be will bring 
bim into court, or to a Judge's chambers, in order that he 
render vinjalf or that his bail may do it; and the ſame ſteps muſt 
be taken by the bail to complete render, as where defendant - is at 
large ; only habeas, and return thereof, is left with judge, and 
return of habeas marked, or ſurrender figned by him, which is 


carried 


175 
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carried over to gaoler into whoſe cuſtody defendant is rendertd,; 
attorney m get a tipftaff to carry bim over to warden or gaoler, 


Tia 10s. 6d. 


OBSERVATIONS: 


From the multiplicity of caſes which may be found in 
the books on the doctrine of ſurrender in diſcharge of 
bail, this point of practice at firſt appears obſcure, and 
diſhcult to be underſtood : it may, perhaps, not a little 
tend to the elucidating of the ſubject, it it be treated 
under two diſtin heads. Firſt, the ſurtender of the 
defendant before judgment be obtained againſt him ; and 
next, the ſurrender of the principal after judgment haz 
been obtained againſt him. 


For, although no proceedings can be had againſt the 
bail until after final judgment againſt the principal, yet 
they may ſurrender him, or he may ſurrender himſelf at 
any ſtage of the cauſe, ſubject to the obſervance of cer- 
tain rules and reſtrictions. 


To the moſt general and uſeful of the rules and re- 
ſtrictions which ought to be obſerved in the making af 
the ſurrender, at any time after the commencement cf 


the original ſuit, and before 3 therein, we ſhall 


at preſent confine ourſelves ; reſerving the conſideration 
of the ſurrender — judgment to a future part of the 
work, when we ſhall treat of the proceedings againſt 
bail, either by action upon their recognizance, or by 
ſcire facias. 

The manner in which ſuch ſurrender is to be made 
has been ſhewn above z it now remains only to make a 
few remarks upon 


(A) The Time when ſuch Surrender may be 
made; and what is requiſite to be done before the 
making thereof, 

() The Power of the Bail to take their Prin- 
cipal to ſurrender him. | 

(C) The neceſſary Steps to be taken aſter the 
Surrender ; and herein of the Exoneretur, &c. 

0) Certain Circumſtances which diſcharge the 
Bail without any Render, 
7 (a) Th 
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g. The Time of making ſuch Surrender, and 
what is neceſſary to be done before the making 


thereof. 


No ſurrender can be made re the return of the writ, 
becauſe non of inventus may be returned, and then the 
bail goes ſor nothing; and if a ci be returned, defend» 
ant, at the return, is ſuppoſed to be in cuſtody of the 
court; and then, if bailed, to be delivered to his bail; 
and there cannot be a ſurrender till after that time. 


Nor before bail above be put in ; for the condition of the 
bail-bond to the ſheriff is, that defendant ſhall appear 
upon the return of the writ, which appearance is effected 
by putting in bail above, or to the action. When once 
detendant, therefore, is admitted to bail, and bail-bond 
entered into, © nothing can be a performance of the bail- 
bond but putting in bail above.“ Bur. 2683. Harriſan 


v. Davies, 


So that the defendant cannot even ſurrender himſelf 
in order to diſcharge the bail below, after the bail-bond 
has been once entered into; for ſhould he do ſo without 
putting — bail above, plaintiff may proceed upon the bail- 

ond. Ib. 


And complete bail above muſt be put in, in order to 
warrant a ſurrender ;z ſo that two perſons at leaſt muſt 
become bail, for the putting in ene bail is as no bail; 
and if a ſurrender be made thereon, plaintiff may pro- 
* on bail-bond. Bar. 46. 172. P. R. 84. Cro. 
A. 672. 


But bail above may be put in without defendant's con- 
ſent, and may the next day take up defendant, and ſur- 
render him in diſcharge of themſelves. Berchere and anc- 
ther v. Colſon, Stt. 856, 


90 in B. R. the hail below may enter themſelves 
hail above, if deſendant refuſe to appear himſelf, or to 
ſulfer any body to appear for him. Golbeir v. Coſſory 
| Darn, 469, 


N But 


Of the time of 
makiog the ten · 
der, 


Not beſure re- 
turn of writ. 
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and even for ſome time after; but at preſent we do not 


which difference did not exiſt till lately. The _—_ 
OY in 


OF THE PROCESS lchap. Iv. 


Of the Surrender in Diſcharge of Bail. 


But this ſhould be done by motion; and unleſs bail. 
piece be ſigned by a judge, court will not allow ſuch bail 
to juſtify themſelves. Ib. 


If, from any neglect of defendant, the bail-bond be 
aſſigned, no ſurrender can be made until bail above be 
put in and perfected ; the court muſt then be moved, or 
a ſummons taken out before a judge, to ſet aſſignment of 
bail-bond aſide, on payment of coſts, which muſt be don: 
before the principal is rendered. 


And if plaintiff has loſt a trial in the original action, 
the bond cannot be ſet aſide, nor can bail render. 


But if, inſtead of proceeding on the bail-bond, plain- 
tiff rules the ſheriff, the bail may render principal, though 
plaintiff has loſt a trial. Steward v. Biſbep, Bar. 60. 


When bail above are put in, if they be accepted, they 


may, in both courts, without any other previous ſtep, * 


ſurrender the defendant at any time before judgment, 


treat of the time allowed for ſurrendering after judy: 
ment. So if they be excepted to, and nothing further 
done, i. e. no ar: ſerved on the ſheriff, they may, in 
both courts, ſurrender without juſtifying z though ther: 
are old caſes to the contrary. 12 Mod. 5 26. 3 Wil. 59. 


But if _ be excepted to, and the ſheriff be alſoruled 
to bring in the body, then, in B. R. they muſt juſtify be 
fore they can ſurrender defendant. So if the ſheriff be 
ruled, bail muſt, in B. R. not only be put in, but juſt 
fy before they can render, 


In the court of Common Pleas, however, no ſuch jul 
tiſication, even in theſe laſt caſes, is neceſſary ; it being 
there held, that though the ſheriff has been ruled, yt 
any bail are ſufficient for the purpoſe of rendering tt 
defendant, without juſtifying. Hall v. Walker, 1 C. 
T. R. 638. 


In this, therefore, the courts differ in their practice 


. Iy, 


Sec, VI.] IN BAILABLE ACTIONS, 
Of the Surrender in Diſcharge of Bail. 


indeed, of the court of Common Pleas has in this re - 
ſpe been very changeable and unſettled. 


No longer ago than in the 10 Geo. 3. it was laid down 
as arule by the court of C. B. that if bail above, when 
put in, were excepted to, they could not ſurrender with- 
out juſtifying. 3 Wil. 5g. In the next year, the con- 
trary was ſettled and agreed upon by the judges, aſſiſted 
by he ſecondaries, to be the practice, viz. that although 
ſuch bail were excepted to, yet they might ſurrender 
without juſtifying z which has 2 from thenceforth ad- 
hered to. Blac. 758. Mitchell and Morris, 1179. Fack- 
fon and Morris, and Fack/on and Trinder, 1180. Such is 
the practice alſo in B. R. Again, in the year 1784, 
it was ſettled by the judges, that when a rule to bring in 
the body has been ſerved, bail muſt not only be put in, 
but juſtify, though the defendant ſhould be immedi- 
ately rendered. Imp. 164. Which is agreeable to the 
practice of K. B. as above-mentioned, making the diſ- 
tinction between a bare exception to the bail, and an ex- 
ception accompanied with the ruling of the ſheriff. 


But in the caſe of Hall and Walker, 1 C. B. T. R. 
638. the court of Common Pleas ſaid there was no good 
reaſon for the diſtinction, and that it was not neceſlary, 
in * caſe, for tlie bail to juſtify in order to ſur- 
render. 


If, however, baff de ſurreptitionſly put in, though they 
ay juſtify, and afterwards render the defendant, yet 
ſuch render ſhall be nugatory, becauſe they ſhall be 
deemed as no bail, and therefore cannot ſurrender, 


farkſen v. Morris, 2 Blac. Rep. 1179. 


Jo although bail excepted to may render without 
juſtifying, yet if they attempt to jultify, and are re- 


| jetted, they then cannot render, becauſe they are deemed 


as no bail, 


B. Of the Power of the Bail to take their Prin- 
cipal to ſurrender him, 


If defendant ſecretes himſelf to avoid being rendered 
by his bail, they, or either of them, may take him where- 
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ever they meet with him, even in his own houſe, ſo that 
they break no locks. When taken, one of the bal 
muſt always remain with him, (for they cannot depute 
their right of cuſtody to another, without defendant'; 
conſent in writing,) till he is rendered. If he conſezt, 
to go to an officer's houſe till rendered, bail mult take 
ſuch conſent from him in writing. But ſo ſoon as they 
have delivered him upon the render into the cuſtody d 
the tipſtaff, he is anſwerable for his eſcape. | 


Bail cannot take defendant on a Sunday in order to 
ſurrender. Brooks v. Warren, 2 Blac. 1273. 


But 6 Mod. 231. contra. Bail may take principal on; 
Sunday, and confine him till next day, and then render 
him. 


Bail may ſeize a bankrupt while under examination, 
or going to a court of juſtice. 


So they may have a habeas corpus to bring up a king) 
debtor, or any one in cuſtody of any ſheritf or ay 
aoler, or a perſon convicted of felony, to render hin 
in their diſcharge. Str. 1217. 


Although ſuch priſoner be ſentenced for tranſport 
tion, Ib, 


In which caſe the habeas corpus ſhould be on tir 
crown fide. - But if the convict be actually on board: 
ſhip for tranſportation, court will not grant ſuch haben 
corpus. Fowler v. Dunn, Burr. 2034, 


So an impreſſed man in cuſtody of the Savoy, may it 
taken and rendered; who ſhall firſt be delivered over 
the marſhal, with orders to be delivered inflanter to tl 


keeper of the Savoy. Bond v. [ſaac, Bur. 339. 
C. Of the neceſſary Steps to be taken after tit 
Surrender; and herein of the Exoneretur, &c. 


No ſurrender is good until notice in writing given & 
plaintiff's attorney; R. Trin. 1 Ann. x 
| 0 
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No ſurrender is complete until the fees are paid; and 
even if the judge's ſignature of the entry of commitment 
be on bail- piece, if fees were not paid, it will be ordered, 
on motion, to be ſtruck out. Huxley v. Clendon, Com, 


554. Bar. 70. 


When the ſurrender has been made, the bail-piece 
ſhall be marked and diſcharged, otherwiſe the plaintiff 
may proceed againſt the bail. Comb. 263. 


If bail-piece be filed without being diſcharged by 
maſter, bail remain liable, though defendant be in actual 
priſon. Mod. Caf. 340. 


This diſcharge is made by the maſter entering an ex- 
eneretur thereon, after which it is filed by the proper 
ollicer. 


A. ſued B. in three actions, and he put in three 
bails ; plaintiff recovered in all z defendant rendered him- 
ſelf, and one of the bails entered an exoneretur on the 
bail-piece, which the reſt did not, And per Cur. the 
rendering is a diſcharge in poſe to all, but not complete 
and actual as to all till exoneretur entered on all. Mil- 
liamt v. Williams, Sal. 98. 


A bail excepted to, who does not juſtify, may at any 
time move to have his name ſtruck out of the bail-piece z 
for as he was excepted againſt, he might reaſonably con- 
clude that he was no longer to he conſidered as bail, 
Jones v. Tub, 1 Wil. 337. - 
Upon rule to ſhew cauſe why an exoneretur ſhould not 

be entered upon the bail-piece, it appeared that the bail 
had rendered the defendant regularly, and had given no- 
tice of the render to plaintiſſ's attorney; that defendant 
had been ſince in cuſtody, and that defendant's attorney 
had omitted to enter an exoneretur upon bail-piece, Rule 
made abſolute upon paying the coſts which had accrued 
ſince the render. 22 v. Chandler, Say. 7. 


Where no exoneretur is entered on the bail-piece, and 
plaintiff proceeds to judgment againſt bail, if it appears 
N 3 that 


Fees muſt be 


An exonere'ur 
muſt be marked 
on bail-piece, 


or bail will be 
liable, 


How exoneretur” 
enter ed, 


When it may be 
moved for, 


1f omitted to be 
done at the pro- 


per time, 


182 


Of the reddioit 


ſe, 


How to get ex- 
oneretur if bail- 
piece luſt, 


OF THE PROCESS ICh. x. 
Of the Surrender in Diſcharge of Bail. 


that defendant has done every thing proper on his par, 
and that it was owing to plaintiff's attorney that the hail. 
piece was not properly diſcharged, by his taking the ſane 
away, judgment will be ſet aſide, and reddidit ſe ordered 
to be entered on -bail-piece, and the ſame to be filed 
Knight v. Winter, Bar. 68. | 

The reddidit ſe on the bail-piece is only an eſcrol u 
warrant to the officer, (viz. the ſigner of the writs in 


K. B. and filazer in C. B.) to enter the ſurrender on re. 


cord. Where the entry on bail-piecc, therefore, wy 
obtained by fraud, and no ſurrender on record, the coun 
held the ſurrender ineſſectual, and ordered the reddit 


fe to be {truck out, Bar. 70. 


The bail-piece was loſt, on which the bail moved tin 
a new bail-picce might be filed, in order that he migh 
ſurrender the principal (who had been actually in cuſtody 
of the bail for ſome days), which he could not do fur 
want of a bail-piece; and though the plaintiff reſuſed v 
conſent, yet the court gave leave to put in bail de nw, 
on hearing the whole matter; which was done, and then 


the bail ſurrendered. Bar. 108. 


Of the commit» 
titur, ud the 
vie thereof, 


How if deſend- 
ant id bank - 
rupt, 


Although the bail be diſcharged by the entry of the 
red:idit ſe in the judge's books, and the exoneretur on the 
bail-piece, yet the marſhal is not duly charged with the 
cuſtody of the defendant until the entry of the committ- 
tur and ſurrender be made in the marſhal's Looks, 80 
that until that be done, he will not be liable to an action 
ſhould defendant eſcape. Watſon v. Sutton, Salk. 273. 


Under every commitment ſhould be entered the ſtate 
of the cauſe at the time of the render, as before-men- 
tioned at the beginning of this ſection. 


It was formerly neceſſary, if defendant became a bank 
rupt and had obtained his certificate, for the bail to ſur 
render him, and for application to be made to the cou 
for his diſcharge upon an affidavit of the facts; but it 
now uſual in ſuch caſe to move the court in the firſt i 
ſtance, without any render for leave to enter an exoneretw 
on the bail-piece, Bar, 104. Cow, 824, j 

N. 
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Of the Surrender in Diſcharge of Bail. 


D. Of Circumſtances which diſcharge the Bail D. 
without any Render. 


There are alſo other circumſtances which entitle the 


bail to a diſcharge, and are proper grounds, ſupported by 
affidavit, for moving the court for leave to enter an ex- 


pneretur. 


Such as defendant, pending the ſuit, being made a If defendant be 
er; Trinder v. Shirley, Do. 45.3 or becoming a mem- a or 
bs of the houſe of commons; 2 v. Flood, H. 266 
Geo. 3. Tid. 152. The reaſon of which is, becauſe it is 
out of the bail's power to ſurrender defendant. 


So if plaintiff declare for a different cauſe of action Or declaration is 
than what is mentioned in proceſs, or in a different coun- . — to 


ty, provided the proceedings be by ſpecial original, bail 
will be diſcharged, 


WE HAVE HITHERTO SUPPOSED THAT THE DEFEND= s 
ANT, AGREEABLE TO THE CONDITION OF THE BAIL= 
BOND, APPEARS AT THE RETURN OF THE WRIT, BY 
PUTTING IN SPECIAL BAIL, CALLED BAIL TO THE A- 
TION, OR BAIL ABOVE, AND HAVE SHEWN HOW TO EX» 
CEPT AGAINST, JUSTIFY, ADD TO, OPPOSE, AND PER=- 
FECT SUCH BAIL, AND ALSO HOW TO SURRENDER DE- 
FENDANT IN DISCHARGE OF THE BAIL ; BUT IN CASE 
THE DEFENDANT SHOULD FAIL IN THIS HIS APPEAR=- 
ANCE, AND NEGLECT TO PUT IN BAIL, OR TO JUSTIFY 
THEM IT EXCEPTED TO, IN DUE TIME; PLAINTIFF HAS 
TWO REMEDIES AT HIS ELECTION ; THE ONE, BY GET» 
TING THE BAIL-BOND ASSIGNED TO HIM, AND PROSE- 
CUTING THE SURETIES MENTIONED THEREIN; THERE 
OTHER, BY PROCEEDING AGAINST THE SHERIFF, TO 
COMPEL HIM EITHER TO PUT IN GOOD BAIL, OR HIM- 1 
SELF TO SATISFY PLAINTIFF'S DEMAND. i 


SECTION VII. 


Of the Menment of the Bail- bond, and the Pro- 
| ceedings thereon, 


At common law, the only regular mode of redreſs Remedy at com- 
which a plaintiff had, when the defendant neglected to — - — 
N 4 put appear, 
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put in or to perfect bail above, was to proceed again 
the ſheriff, and cauſe him to be amerced. 


@ & =. 


The ſheriff might indeed have given up the bail-bond, 
and ſuffered plaintiff to proſecute the bail; but this wa; 
merely optional on his part; and even if he did fo, the 
action could only have been brought in the name of the 
ſheriff, who might at any time have releaſed it, and hr. 
raiſed the plaintiff by compelling him to reſort to a coun 
of equity. To remedy this inconvenience, the ſtatute 
of 4 & 5 Ann. c. 16. was paſſed, for the expreſs purpoſe 
of amending the law, and by the 2oth ſect. thereof, 
te the ſheriff is bound, at the requeſt and coſt of the 
dc plaintiff, or his attorney, to agu him the bai!-bu 
« by indorſing the ſame, and atteſting it under his hard 
« and ſeal in the preſence of two or more credible wit. 
« neſſes, without ſtamp, provided it be {tamped before 
« action is brought thereon z and if the ſecurity be for- 
« feited, the plaintiff, aſter aſſignment, may bring an 
« ation thereupon in his on name, and the court may, 
« by rule, give ſuch relief to the plaintiff and defendant 
c in the original action, and to the bail upon the ſecu- 
« rity, as is agreeable to juſtice and reaſon and ſuch 
cc rule of court ſhall have the nature and effect of a de- 
& feazance to ſuch bail-bond.“ 


oY aw _ - -” — — A ws 
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The above ſtatute, by which the aſſignment of the bail. 
bond, and the proceedings thereon, are authoriſed and 
regulated, preſents three things for cur conſideration; 
namely, the aſſignment of the bond; the action thereon; 
and the equitable interference of the court in giving te- 
lief therein. : | 


(A) Of the Manner, Time, &c, of aſſigning 
the Bail-bond. 
(15) Of the Action thereon. 


(C) Of ſtaying Proceedings therein, 


8 n a 888 tt... - 1 4s 


a. The Time, Manner, &c. of aſſigning tie 
Bail- bond. | 


Tf bail above be not duly put in, or if put in, and 
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and the Proceedings thereon. 


the rules of the court, and the plaintiff would obtain the 
bail-bond from the ſheriff, his attorney ſhould apply in 
the following manner : 


If in Middleſex, to the under ſheriff at his office in Tooke's court, 
Curfitor fireet ; or if” in London, to the ſecondary of the compter 
abere the bail-bend was talen; or if in the country, to the under 
ſeeriff; either of whom is beund to inaorſe an aſſignment thereon, and 
{deliver it to the plaintiff or his attorney, if applied to. In London 
or Middleſex pay 58. in the country, 63. 8d. 


The manner in which the aſſignment is to be made, 
is ſhewn by the ſtatute :—* The ſheriff, or other officer, 
« at the requeſt and coſts of the plaintiff in ſuch action 
« or ſuit, or his lawful attorney, ſhall aſſign to the plain- 
« tiff in ſuch action, the bail-bond or other ſecurity taken 
« from ſuch bail, by »1dor/ing the ſame, and attefling it un- 
« der his hand and ſeal, in the preſence of two or more cre- 
« qible witneſſes, which may be done without ny ſtamp, 
« provided the aſſignment ſo indorſed be duly ſtampt, 
« before any action is brought.” 


The ſtatute does not mention any particular time in 
which it is to be aſſigned. It is not neceſſary therefore 
to ſtay until the bail-bond be forfeited, before ſuch aſ- 
ſignment is made; although no action can be brought 
thereon till it be forfeited. - 


It is adviſeable, however, for the plaintiff not to take 
an aſſignment of the bond, unleſs he is well convinced 
of the reſponſibility of the ſureties mentioned therein. 
For it is at his election either to have the bond aſſigned, 
or to proceed againſt the ſheriff; but when he has made 
ſuch election, by taking an aſſignment, he diſcharges the 
ſheriff, and cannot afterwards reſort to him; for the 
court will not, in ſuch caſe, grant him a rule upon the 
ſheriff to return the writ. Lord Brocke v. Stone, 1 Wil. 
223. Sal. 99. 


Beſides which (in B. R.) if the bail below ſhould be- 


come bail above, he cannot, after taking ſuch aſſignment, 
except to them. Sal. 97. 


The taking of the aſſignment of the bail-bond is 5 


mere W act of the plaintiff; for though the ſhe- 2 ts 
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where. Gregſon v. Heather, Str. 727. Ld. Ray. 145; 


When plaintiff 
loſes benefit of 
»fignment in 
C. B. 


But not in B. R. 


he may afterwards take an aſſignment of the bail-bond; 


What hall nt 
be a waiver of 
aſhgnment. 


not to take advantage of his wrong. Merryman v. Car- 
penter, Str. 1262. 


OF THE PROCESS lob. N. 


Of the Migument of the Bail-bond, 


riff ſhould tender it to him, he cannot be compelled w; 
accept of it. Rex v. Dawes, Ld. Ray. 722. 


Either the high-ſheriff, or the under-ſheriff in the name 
of the ſheriff, muſt aſſign the hail-bond, or it will be bad. 
Even an under-ſheriff”s clerk cannot aſſign it. Kin y, 
Fagg, Str. 60. 


There is no neceſſity for the bail-bond to be aſſignel 
by the ſheriff in his own county; it may be aſſigned anf 


Fort. 366. 


In the caſe of Sparrow and Naylor, in the court of 
Common Pleas, Blac. 876. it was determined, that when 
the plaintiff has not declared before the eſſoin day of the 
third term incluſive, after the return of his writ, he ha; 
deſerted his cauſe, and is out of court, and cannc: 
afterwards take an aſſignment of the bail-bond ; be- 
cauſe, by the ſound conſtruction of the ſtatute 3 Ann, 
the ſuit muſt be depending when the bail-bond is a. 
ſigned, and it was plaintiff's own fault in not declaring 


de bene eſſe. 


But in B. R. the practice is otherwiſe; and although 
plaintiff does not declare within two terms after the re- 
turn of the writ, (the time allowed by that court, ) yet 


and the reaſon is, becauſe plaintiff is not ob/iged to declare 
de bene efſe ; and if he does not, and defendant neglects to 
put in bail, he cannot declare at all, ſince he cannot de 
clare in chief until defendant has appeared by putting in 
bail. The defendant, therefore, being in lt, ought 


Where the defendant is guilty of a neglect in not put 
ting in bail in time, whereby the bail-bond becomes for 
feited, the plaintiff may except to bail put in, in orde! 
to ſtay proceedings on the bail-bond, and it will not be: 
waiver of the aſſignment, Cowp. 769, 


B. 0. 
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and the Proceedings thereon. 


B. Of the Action on the Bail-bond. B. 


The next thing which the above-mentioned ſtatute This — is 
of Ann authoriſes is, the action on the bail-bond, to be = * 
brought by the plaintiff in his own name, as affignee of 


the ſheriff, which remedy did not exiſt at common law. 


If the bail-bond, or aſſignment, or other ſecurity 
taken for bail, be forfeited, the plaintiff in ſuch action, 
after ſuch aſſignment made, may bring an action and ſuit 
thereupon in his own nate.” 


| It is to be obſerved, however, that before the bringing How to proceed 
of ſuch action, the ſtatute directs, that the aſſignment fo '* ſuch action. 
indorſed, as before directed, ſhall be duly famped. 


| This lamp is a double fixpenny lamp, which is put juſt over” 
= the toþ of the aſſignment, and the clerk at the lamp-office wwrites, 
in red ink, the day of the month and year when the ſame was 


fanged 


The aſſignment being thus completed, ſue out proceſs in the uſual 
way; ſerve the bail with copy thereof, and afterwards declare 
againſt them, and procced as in common adtions, not bailable. 


If the arreſt were in London or Middleſex, the bail- At what time it 
| bond cannot be put in ſuit till four days excluſive after the 1 
return of the ꝛuvrit in B. R. R. M. 8 Ann, and four days London, © 
from the appearance day of the return of the writ in C. 83. 

R. 9 Ann. Bellis v. Mitford, Blac. Rep. 1009. 


If the arreſt were in any other city or county, bail- 1f the arreft was 
bond cannot be put in ſuit till fx days excluſive after the ia the country. 
return of the writ in B. R., and not till eight days excluſive 
of the appearance day of the return of the proceſs in C. B., 
and all proceedings to the contrary thereof, ſhall be ſet 
alde, with coſts. Hil. 9 Ann. P. Reg. 69. 


So that if the writ be returnable on the ſixth in Lon- 
don or Middleſex, the bail-bond cannot be put in ſuit till 
the eleventF ; if in the country, not till the ffteenth ; for 
the fourth and eighth day — completely expire, and if 
Sunday be the day, it is not reckoned. 


A latitat 


Sunday not 
reckoned if the 
kt day, 


In what ccurt 
fuck :&10n muſt 
be brought. 


The rexſ.n 
therco's 


Ryeeption to the 
above twle, 
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A latitat was returnable on Wedneſday, and upon de- 
bate, it was held, that the bail-bond could not be ailigne{ 
until after Monday. For the four days. are to be one 
inclufive, and the other excluſive ; and where the four; 
day is Sunday, the party has all the next day to put in 
bail. Bullock v. Lincoln, 2 Str. 914. Ib. 792. 


An action on a bail-bond muſt be brought in the cur! 
where the bail was given. Walton v. Bent, 3 Bur. 192,, 


3 Wil. 34%. 2 Blac. Rep. 838. Mirris v. Rees. 


So if the bail-bond be given in a court of a county pa- 
latine, in an action brought there, and an aff:;znmen: 
thereof is made by the ſheriff, the action on the bail-bond 
mult be brought in that court, Cheſterton v. Middlchurſ, 
Bur. 642. 


The action muſt be brought in the ſame court, even 
though the bail be an attorney of another court. For, 
per cur. by entering into a bail-bond the defendant has 
waived his privilege, whether ſued jointly or ſeverally, 


Bar. 117. 


So that if the proceſs on which the bail-bond was 
given, was iſſued out of the Common Pleas, the action 
on the bail-bond muſt be brought there, and not in the 
King's Bench. Bur. 1923. and vice verſa, Blac. Rep. 83}. 


If brought otherwiſe, proceedings will be ſtayed, 
though aſter plea pleaded, "The reaſon of the abore 
practice is founded on the conſtruction of the 4 Ann. 
c. 16. Becauſe the court wherein ſuch action is brought, 
is empowered to give a general relief to the plaintiff ani 
defendant in the original action, upon equitable terms, 
which no court can properly do, as they cannot judge a 
the merits, except that in which the original action | 
brought, and before which the action on che bail-bond i 
depending, Blac, B39, 3 Wil. 348, ; 


But this rule only holds where the aQtion i brought 
by the plaintiff as aſſignee of the ſheriff}, and which » 
grounded on the 4 Ann. e. 6. f. 20. 4 for it does not es. 
tend to actions brought, by the e him/elf on * 

11% 
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bond, as ſuch actions may be brought in a different court 
than that where the original action was. C. B. T. R. 631. 


But the venue in an action upon the bail- bond by plain- Ia what covnty- 
tiff, as aſſignee of the ſheriff, may be laid in any county, 8 may 
ſince the aſſignment may be made any where by the ſhe- 


riff, Gregſon v. Heather, Str. 727. Ld. Ray. 1455. 


In an action on a bail-bond, the defendants are not to It is not a bail- 
be held to ſpecial bail, for that might occaſion bail ad in- able ation, 
finitum ; but you muſt proceed therein by ſervice of pro- 
ceſs, as in other actions not bailable z for which ſee ante, 


chap. 3. 


The manner in which the bail-bond was aſſigned, Of the deelara- 
ought to be ſet out in the declaration, to ſhew that it was nn in ſuch ace 
done purſuant to the ſtatute ; but, although not accurately 
ſtated, the omiſhon will be aided by judgment by default. 

Mifiin v. Morgan, Ld. Ray. 1564. 


Bail-bond may be ſued by the executors of the aſſignee. Executois of afs 
Nat v. Stevens, P. Reg. 68. Ignite may ſues 


In an action on a bail-bond the arreſt is not traverſable, Arreft not tra- 
therefore none need be ſhewn ; otherwiſe it would be a verſable. 
way to avoid all bail-bonds civilly taken, without expoſing 
the party by an arreſt. JVatiins v. Parry, Str. 444. Ha- 
ley v. Fitzgerald, Str. 643. 

But the iſſuing of the proceſs is traverſable; ſo that put the iNuing 
plaintiff may plead, that no ſuch bill of Middleſex, &c. of the proceſs 
iſſued ; becauſe, if no ſuch writ iflued, the bail-bond is, 

% fuclo, void, and conſequently the plaintiff has no 
ground of action. Saxby v. Kirkur, Say. 116. 


| We have already, in part, treated of the extent of the How for fherifF's 
abit of bail, ante, p. 15544 and cited the caſe of Jack» nl are havie by 
fon und Hagel, Do. 346.44 but what was there ſaid, mul 
be conſidered only as relating to the liability of / 
above when proceeded againſt upon their recegninance, 
and not to the ſheriſt'n bail, or bail 4% in actions 
againſt them upon the bai/-bend for although the former 
may be only liable to the extent of the /m ſworn to and 


eofts, 


790 


This part of the 
ee avthe- 
vited by q& 5 
Ana 


which gives the 
court an equit- 


able joriſdi ci ion. 


The nature of 


the relief ſtard- 
ed is is toy 
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of yet the latter are held reſponſible for the whole of {4 
ebt and cofts, if they do not exceed the penalty of the 
bond ; and this in both courts. 


Thus in B. R. in Orton and another v. Vincent, Cow. +, 
the caſe of Savage and Weſt is cited; in which, cauſe he. 
ing ſhewn why, upon payment of eleven guineas (the ſun 
ſworn to), and colts, all proceedings on the bail-hoy 
thould not be ſtayed z the court diſcharged the rule, ond 
held, that the plaintiff in the action was entitled to te. 
cover not only the ſum ſworn to, with coſts, bit the 
whole debt due and it was in the principal caſe li 
down as the ſettled practice, that where the plainif 
might have had judgment againſt the original 2 
the bail below are liable for the whole debt and colts, 


And in the court of C. B. it has been lately ſettled t 
be the practice there, that the bail below are liable tothe 
whole debt and coſts, to the full amount of the nalt 
in the bail-bond. Aſitchell v. Gibbons, 1 C. B. T. R. 56. 


C. Of ſtaying and ſetting aſiqe Proceedings on the 
Bail-bond, 


It has been before obſerved, that the ſtatute 4 & 
Ann, authoriſes three things z iſt, The aſſignment « 
the bail-bond 2d, The action thereon z and zd, The 
equitable interference of the court to give relief to th 
parties, Of the two firſt we have already treated; | 
only remains to make a few obſervations upon the halt, 


This equitable juriſdiction is given by the ſtatute in 
the following words: „ And the court where the action 
« is brought may, by rule or rules of the ſame cout, 
« give ſuch relief to the plaintiff and defendant in the 
« original action, and to the bail upon the ſaid bond, 
« other ſecurity taken from ſuch bail, as is agreeable w 
« juſtice or reaſon; and that ſuch rule or rules of tit 
« faid court ſhall have the nature and effect of a defer 


« zance to ſuch bail bond or other ſecurity for bail. 


The nature of this relief depends upon the cireum 
ſtances of the caſe. If the aſſignment of the 3 


„ 


5 
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and the Proceedings thereon, 
has been regularly made, the relief granted by the court 


- is to fay the proceedings; but if the aſſignment of the 
bond has been irregular, the relief then is to ſet aſide the 
proceedings. 

7. 7. 
e be We ſhall therefore briefly conſider 
ſun 5 
C1.) In what Caſer, and upon what Terms, Proceedings on 
— e the Te will be ſtayed. ant 
J 


(C 2.) In what Caſe the Proceedings will be (et aſide, 


* (C 3.) Ie, Manner the Proceeding! are to be flazed, or 
li 4 . 
— ei In what Caſer, and upon 1hat Termr, the Proceedings 


awill be layed, 


In order that the plaintiff may not be delayed or 
ed to (efeated in the proſecution of his ſuit, the additional 
othe remedy of proceeding on the bail-bond is given him by 
wy the ſtatute 4 & 5 Ann, in caſe the defendant does not 


appear (that is to lays put in and perfect bail above) in 
due time; for if he does, the condition of the bail-bond 
to the ſheriff is then fullilled, and the bail below are, 
% facts, diſcharged, 


&; The chief object therefore is, to enforce the defend- 
it of ant's appearance, 

Tie 

the 


But although the deſendant may have neglected to a 
pea within the time allowed, _ by reaſon thereof the 
plaintiff may have regu/arly brought his action on the 
alignment of the bail-bond, yet if the defendant ſhould 
be afterwards willing to put in and perfect bail in order 
to go on with the original action, and to try the merits, 
and if the plaintiff be in no reſpect prejudiced thereby, it 
would ſurely be contrary both to reaſon and juſtice were 
the defendant to be excluded from fo doing. 


It was therefore, upon the principle of doing juſtice 
to all parties, that the ſtatute authoriſed this equitable 
interference of the courts of which we are now treating. 


| To enumerate the particular caſes. in which this re- 
lief is granted, would be endleſs. . 
It 


the proceedings, 
or to ſet them 
ade. 


(C 1. 


The Intent of 
the Natute, and 
the principle up- 
on which the 
courts proceed 
In Naying pro- 
ceedings. 


In v hat caſey 
— are 
* 


end vpon what 
bores, 


How, if plaintiff 
has loſt a term, 
ard deen cel ed 
going to ttisl. 


So that by reaſon o 


Rail-b-nd then 
Hande as a fecu- 
rity. 
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It may be taken as a general rule, that proceedings gy 
the bail-hond n they may be regular wil 
be ſtayed in all caſes 20ers the plaintiff can be put in a ed 
a condition as he world have been in provided the defendant had 
been guilty of no lache. 


The inconveniences reſulting to the plaintiff from tle 
defendant's negligence in not perſecting bail are, the de. 
lay occaſioned thereby in the original action, and the ex. 
pence attending the aflignment of the bail-bond ati the 
proceedings tliereon, 


To remedy theſe inconveniences, certain terms arc in. 
poſed upon the defendant, to which he mult accede, 9 
the conditions upon which the proceedings on the hail 


bond are to be ſtayed, 


Which terms uſually are, that the defendant (hall 5. 


fe bail in the original attian, receive a declaration, plat 


iſſuably, take Mort notice of trial, aud pay the coſts ts (+ 
taxed by the maſter incurred by the bail-bond being afſiynedcnl 
by the proceedings thereon, 


Thus the plaintiff is reimburſed his expences, and pet 
to trial in the original action in as ſhort a time as be 
otherwiſe would have done. 


Dut it ſometimes happens that the defendant is guilty 
of a double neglect; firſt, in not putting in and perſe& 
ing bail in time, and thereby ſuffering the bail-bond to be 
procceded upon; and then in not applying with all due 
diligence to get the proccedings on the bail-hond ſtad. 

f this delay, the plaintiſf may hare 
actually % a term, or have been hindered from going 
to trial ſo early as he might have done, and thereſote 
cannot now be put in a condition altogether ſo good 33 
he would have been in, provided the deſcendant had been 
guilty of no laches. 


Still, however, the court will exerciſe their equitable 
juriſdiction in granting relief to the defendant; but i. 
order to do the plaintiff as ample juſtice as poſſible, and 


to make him a kind of compenſation for the loſs of * 
al 


vitable 
hut i 
[W and 
time, 

and 


* 


} 
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and the conſequent delay in the original ſuit, they add, 
in ſuch caſes, a further condition to the terms above- 
mentioned, namely, hat the bail-bond ſhall Aand as a ſect» 
rity for plaintiff's debt and coſts if he recovers in the original 


4 1. 


ln the court of Common Pleas indeed the plaintiff In C. B. judge 
has dg ment on the bail-bond to ſtand as u ſecurity, and wy 
execution only is ſtayed thereon : Bar, 8g, But the but not ln“ 
court of King's Dench docs not go the length of giving b. K. 
the plaintiff judgment, but only of permitting the bail= 
bond itſelf to ſtand as the ſecurity, and for the proceeds * 


lug thereon to be ſtayed, Imp. 150, 


In either caſe, the advantage to the plaintiff la ob- 
vious, as he thereby gains a double ſecurity z and this is 
always given him when, by defendant's negligence, a 
term, or the opportunity of trial, is loſt, and the plaintiff 
cannot be put in as good a condition as if he had not 
been delayed, 


It uſed formerly to be held, that it was incumbent on How far olain- 
the plaintiff to quicken the defendant, and to do every "fmu#quicken 
Ning in his power to forward the proceedings, otherwith * 
the bail- bond would not be allowed to ſtand as his ſe- 
curity. 


Thus it has been refuſed, becauſe the plaintiff had not 
declared de bene efſe, which he might have done, and had 
therefore himſelf not uſed his utmoſt diligence, Ward 
. Alderton, P. R. 71, 


But it has been ſince determined, that plaintiff is not He is not hound 
hund to declare de bene eſſe, and therefore his not doing he —— ds 
ſo ſhall not be imputed to him as a laches to deprive him 
of the benefit of the bail-bond as a ſecurity, erryman 
. Carpenter, Str, 1262, | 


lf, howeyer, the delay which he complains of, has been Bu he ought ta 
really owing to his own negligence, the court will not i: — " 
permit him to take advantage thereof; as if he does not ailigence, 
Put the bail-bond in ſuit ſo early as he might have done, 
ind deſendant, when it is put in ſuit, immediately applie; 


ta 


| 


- — —— wa _ Do — — ow 
y . 
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to ſtay the proceedings, the court will ſtay them upon 
the uſual terms, and payment of coſts, without graning 
the bail-bond as a ſecurity, becauſe the delay was oc. 
fioned by plaintiff's own default. Hutchinſon v. Hard. 
caſile, Bar. 103. | ; 


The effect of ite When the proceedings. are thus ſtayed, and the hail. 


—— bond ſtands as a ſecurity, if the plaintiff ſucceeds in the x 
in B. R. original ſuit, and afterwards renews the action on th: 
bail-bond, the bail cannot plead that their principal an- 

peruit ad diem ; but the court will give leave on motion A 

to enter up judgment — them immediately. Ou , 

v. Cokayne, Bar. 85. Nor can the bail diſcharge then- 0 

ſelves by a ſurrender, n 

in c. B. But in C. B. the judgment (as before obſerved) is 1. Þ 

| lowed in the firſt inſtance, ſo that plaintiff has after 

wards nothing to do but ſue out execution. 

Corts inclined The inclination of the courts is to extend this equitable al 

1 this relief of ſtaying the proceedings, to every poſſible cal fo 

ME. where juſtice ſeems to call for it; inſomuch, that even * 

after a verdiF on the bail- bond, proceedings have been If 

ſtayed, | | | exe 

Even after cer. In C. B. defendant being arreſted in an action by a . 
3 3 attorney for fees, entered into à bail-bond with ſure 

jogs — ties, which, for want of bail, was aſſigned, and actions 

a ed. brought thereon, wherein plaintiff declared; defendant tr 

pleaded non eſt factum, and after verdict defendat wp 

moved for leave to file bail in the original action on paſ- hat 

ment of coſts, and conſenting that plaintiff might har 15 
judgment on the bail bond to ſtand as a ſecurity for whit 

laintiff ſhould recover; and produced an affidavit, tht 

e never, in his own ſeparate capacity, employed plaintif * 

as his attorney, and that he had a good defence ; uber. 7 - 

upon the rule was made abſolute. Birch, one, &c. , Wl. - 

Graves, Bar. 74. the | 

. , Wag 

The moſt uſual The above, therefore, are the moſt uſual caſes in whid ; by 

_ 9 _ the proceedings on the bail-bond are ſtayed; namel) ſay 

wiſhes to try the Where the defendant in the original action wiſhes to havi 

eis. let in to try the merits; and ſuch are the terms ap gan 


. which he is permitted ſo to do. | 
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But there are other grounds upon which the courts 
will ſtay the proceedings. 


Such as the death of either the plaintiff or defendant 
in the original action, provided ſuch death happens pre- 
nous to the time when judgment could have been ob- 


* bi. tlined, had the defendant” put in and perfected bail in 
in le time. 

n the 

il an. 


For the rule with reſpect to the death of the defend- 
ant is, that where the | ras might have had judgment 
2cainſt the original defendant, in caſe he had been guilty 
of no negligence, the bail below are liable for the whole 
debt and coſts, and not merely the ſum ſworn to. But 
where the plaintiff could not have had judgment in the 
original action, the proceedings may be ſtayed upon pay- 
ment of coſts only. Orton and others v. Vincent, Cow. 71. 


And with reſpeCt to the death of the p/aintif, the rule 
alſo is, that if the plaintiff in the original action dies be- 
fore judgment could have been regovered therein, pro- 
ceedings ſhall be ſtayed. Willoughby v. Rhodes, Bar. 70. 
If not till after judgment might have been obtained, his 
executor may proceed on the bail-bond, and the bail are 
lable for the debt and coſts. Nutkhins, executor, v. Wil- 


by u 

de. ber. 96. 

= Which rules are founded upon the equitable principle 
enam Uready mentioned, and by which the courts are governed 
n pay: in ſtaying the proceedings; namely, that the plaintiff 
t hare ſhall be put in as good a condition as he would have been 


in had the defendant been guilty of no laches. 


t, that 5 0 
anf Upon the ſame principle, where the capias in the ori- 
herd ginal action was returnable firſt return of Hilary, and 
ge. (efendant had obtained time by ſeveral orders to perfect 


bail till the laſt day of that term, taking notice of trial for 
the ſittings after, but bail not being perfected, the bond 


which v aligned and put in ſuit, and defendant in the original 
amel, tion died 8th of April, whereupon the bail applied to 
to be ſay proceedings upon payment of colts, the defendant 
g upon hing died before judgment could have been obtained 


qgainſt him; a rule niſi was granted. But upon ſhewing 
O 2 cauſe, 
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ceedings. 
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de, otoceedingt 
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The general rule 
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To what extent 
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| cauſe, the rule was diſcharged, the court ſaying plain 
had been delayed; for if defendant had perfected hai 1 
time, plaintiff might have tried his action at the ſittin 
after Hilary z and by ſtatute 17 Car. 2. might have ch. 
tered his judgment therein after defendant's de, 
Merley v. Garry, Bar, 112. X 


4 — 


An exception But if the plaintiff, from his own default, negleds h. 

2. take an aſſignment of the bail bond, and proceed theres, 
and thereby occaſions a delay, and the defendant is 
before judgment obtained on the bail-bond, the pro 
— will be ſtayed thereon upon payment of coll 
ony. 


If profit bis "The original ation was in Michaelmas term, and fo 
wy wit Of, Want of bail above, the bail-bond was affigned in e 
Rd is 6 bruary, after-which defendant died, and bail moved tg 
ſuit, tay proceedings, plaintiff not having got judgment on 
the bond. On hearing counſel, the court ordered pro 
ceedings to be ſtayed on payment of coſts, being of op 
nion that the matter was never carried further, ah 
bail-bond ſtanding as a ſecurity for what ſhould be recs 
vered on the original trial z and if that had been the caſe 
and defendant had died before the trial, the ſuit would 
have been at an end, The plaintiff might have proceeded 
more ſpeedily z and if inconvenience — ens to hin, it 


is his own laches, Heath v. Alley, Dar. Gt. Davenprt 
v. Wall, ib. 62. n 


The 1 Again, if the defendant, in the original action, become! 
. a bankrupt, and obtains his certificate, and afterwards the 


eate, bail-bond be put in ſuit againſt the bail, proceedings vill 
be ſlaid, Sanders v. Spincks, Bar. 105. 


ſometime a But if the defendant in the original action did not ob 
ect. tain his certificate until after the bringing of the aftio 
6 pioceec®8'+ upon the bail-bond, (though ſuch certificate was foundel 


rl of ſuck 
# the bail-bond is not thr 


action upon the bail-bon | 

diſcharged, although the original debt is, becauſe the . [ 
tion upon the bail-bond was for a new and difin? coy f tha 
action. Cockerill V. Often, Bur. 436. den 


Huch 
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Maintif Such certificate indeed would have diſcharged the pro- 
bail in ceedings depending againſt bail in an ackion upon the 
ſitting old debt, if they were not already fixed. Woolley v. Cobbe, 


Ve en. Bur. 244+ 


death, 
; Where the defendant, in the original action, becomes Plaintiff may 


1 bankrupt, plaintiff may prove his debt under the com- _ — 


eds th miſſion, and afterwards, provided the defendant has not miſſion, and yet 
\ereon, obtained his certificate, and does not put in ball above, proeced 6g bail» 
it dies may proceed upon the bail-bond | and this, although two va _ 
c pn. terms have elapſed ſince the writ was returnable, 
{ coll 
The defendant was, on 18th July 1761, arreſted on 

4 bill of Middleſex, returnable on Thurſday next after 
ml (or the Morrow of All Souls, and gave bond 1 le became a 
in e 


bankrupt before the return of the writ, and the 7 — 


ved 1 uh Augult, proved his debt the defendant did not put 

nt on In ball above, as he ought, four days after the return, nor 

| pro did the plaintiff proceed by filing a declaration, Ihe de- 

f op ſendant not having obtained his certificate, plaintiff, zoth 

oh April 1984, took an aſlignment of tha bond, ſued out and 

Techs ſerved writ thereon, and declared iſt May, Defendant 

» Cale, aid theſe facts before the court, and moved to ſet aſide 

would the proceedings, Upon ſhewing cauſe, it was alleged, 

ceded that the caſe in 2 Str. 1262. way in point; and on the Alihough he has 

im, it part of the defendant it was contended, that the plaintiff wo and 

ven tot having delivered a declaration within two terms, he b. —— 10 5 
was out of court, and therefore ought not to take the for two terms. 
bond, and that his having proved his debt under the com- 

ome! million, he had waived all proceedings. But the court 

ls the held, that nothing was a performance of the bond but 

4 wil putting in bail above, and diſcharged the rule. Carmi» | 
mar v. Chandler, Imp. K. B. 150. 5 

t ob- Again, if through a mere miſtake of the defendant, or Another ground 

con lis attorney, the bail-bond has been put in ſuit, the court CR "= 

inded will ſtay the proceedings, in order that ſuch miſtake may * 

ſuch be reftified, 

berch | 

1 y \ Defendant moved for ns days time to put in builz and — bajl-bond 

mM upon putting in good bail, paying coſts, pleading the ane 
perl ile, — taking notice bb ria — — — 4 — 
eedings on the bail-bond might be ſtayed, On ſhew ing fradent, 

Guch O 3 cauſe, 
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cauſe, it appeared that plaintiff had ſued out a fefa 
attachment of privilege from Middleſex into Yorkſhin, 
and bail was 2 — as in a country cauſe, and filed wit 
the filazer of Yorkſhire, (inſtead of being filed with th 
prothonotary,) and in order to give defendant time u 
rectify the miſtake, the rule was made abſolute, Gary 
v. Heavifide, Bar. 63. 


In another caſe, the writ was returnable in Michael. 
mas term; bail was taken before a commiſſioner, notice 
thereof given, and the bail-piece was tranſmitted to de 
fendant's agent; he incautiouſly filed it with the filazer 
who as incautiouſly received it without being allowed by 
a judge; plaintiff laid by till Eaſter term, and then put it 
bond in ſuit. The court ordered the filazer to attend: 
judge for his allocatur, gave plaintiff leave to except 
againſt the bail, and ſtayed proceedings on the bail- bond; 
and it being urged, that plaintiff had loſt a trial, the 
court ſaid it was through his own laches. Bar. 103. 


Of gag the The laſt ground which I ſhall mention for ſtaying the 
proceeing*® proceedings is, upon payment of the debt and coſts, 


wpon payment of Proceedings on the bail-bond will be ſtayed upon the 

Gevt and coſts, payment of the principal, intereſt, and coſts, into cour 
Butler v. Rolls, 3 Salk. 56. ; but not after notice of tri 
given; unleſs it be paid within ſuch time as not to deli 
plaintiff from going to trial. Ib, 6 Mod, 25. 


| What code mun In debt on bail-bond, defendant moved to ſtay pre 

de paid, ceedings, having paid his principal's debt and his ow! 
coſts, all but forty ſhillings, which he had tendered. ut 
the court of C. B. on conſidering precedents, held, thi 
the coſts of the actions againſt the principal, and the ob 
bail, muſt alſo be paid before proceedings could (ty; 
Walker v. Carter, Blac, Rep. 816. 


(Cz) (C. 3.) in what Caſes Proceedings on the Bail-bond will he fe 


aſide. 


It has been before obſerved, that if the aſſignment a 
the bail-bond, and the proceedings thereon, have been 
regular, the relief granted by the court is, to fay 3 
8 ä cee 


See, VII.] IN BAILABLE ACTIONS, 


Of the Aſſignment of the Bail-bond. 


ceedings, which is done upon certain terms agreeable to 
the circumſtances of the caſe, and always upon payment 
of coſts; becauſe ſuch proceedings could never have been 
regular unleſs the defendant had been in fault, But if 
ſuch proceedings are irregular, the relief then granted is, 
to ſet aſide the proceedings, and the plaintiff to pay the 
colts incurred by ſuch irregularity, 


The grounds of application, therefore, to ſet aſide the 
proceedings, muſt be as various as the irregularities them- 
ſelves; and theſe may be either in the writ, or the re- 
turn, or in the arreft, or in excepting to the bail, or in 
the bail-bond itſelf, or in the aſſignment thereof; and 
which, in a great meaſure, may be collected from the 
different ſections in the former part of this work, under 
which the reſpective heads of practice are treated of, 


If a rule be obtained to ſhew cauſe, &c. © and why all 
proceedings in the mean time ſhould not be ſtayed,” and 

nding fuch rule an aſſignment of the bail-bond is taken, 
it will be ſet aſide, as having been made too ſoon, becauſe 
the proceedings are totally ſuſpended by an act of the 
court. $wayne v. Crammond, 4 D. & E. 176. 


If an aſſignment be made of the bail- bond, and pro- 
ctedings, even to judgment and execution againſt the 
bail, had thereon, where the principal died between the 
arreſt and the return day of the writ, court will ſet ſame 
aide, Hutchinſon v. Smith, 8 Mod. 240. 


80 if the bail-bond be aſſigned after the death of the 
original defendant, the court will ſtay proceedings againſt 
the bail, But if it appears, that plaintiff knew not of the 
death of the principal, they ſhall pay colts, Aingfon v. 
Hilloway, 1 Com. Dig, 492. 374. 


80 if defendant has ſurrendered in diſcharge of his 
bail before the bringing of the action on the bail-bond, 
i is a ground of application to ſet aſide the proceedings. 


Nor is it any objection, that the ſurrender was made 
after an exception againſt the bail, and without their juſ- 
ifying. Phullimore v. Moore, Bar. 117. Blac. 758. 1179. 


Vide ante, ſec, 6. A. 
But 


O 4 


Upon what 
grounds pro- 
—_— ſer 
aſide, for irregu · 
larity, 


If bail-bond be 
aſſigned pending 
a rule of court, 


If defendant 
died between the 
arreſt and return 
day, 


or beſore aſſign» 
ment of the 


bail-bond, 


If d: fendant has 
duly ſurren- 
dered, 


What ſurrender - 
good, 


(C 4) 


PVreteedlnęs to 
be hayed or ſet 
aide by ſum- 
mont of mo- 
Un. 


Which Gould 
be done without 
delay, 


How ſummons 
intitled. 


Ia B. R. notice 
muſt be given io 
put in and per- 
tect bail. 
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But a ſurrender of the defendant made to the (herit 
before the return of the writ, and before ball put in, i 
not ſuſſicient to ſtay, or ſet aſide the proceedings on hui. 
bond, as nothing can be a performance of the conditiy 
of the bail-bond, but putting in ball. Harri/on vi Davie, 
Bur, 2684, 


(C 4) In what Manner OW are ts be flayed, 97 | 


The manner in which proceedings are ſtayed, or fe 
aſide, is either by a /iammons before a judge, or motion in 
court, If in vacation, the former will do, or even iy 
term, if it be merely a common caſe, to ſtay proceeding 
on payment of calls 6 but if it be to ſtay proceediiy, 
when plaintiff has loſt a trial, it ſhould be the /atter, awd 
the court ſhould be moved on a ſpecial affidavit contain. 
ing the merits, 80 to ſet aſide proceedings for irregue 
larity, ſhould be by motion and this the rather, becauſc 
the court will ſubject the defendant to the colts incurred, 
Except in vacation, then in both of the laſt»mentioned 
caſes, ſummons will do, | 


The ſummons ſhould be taken out, or the court be 
moved without delay, ſo ſoon as the action on the bai 
bond is brought, 


The ſummons ſhould be intitled, i the original adi. 


In B. R. notice muſt at the ſame time be given, that de- 
ſendant will put in and perfect bail on ſuch a day, (which 
ſhould be two days excluſive of the day given,) and plain- 
tiff may, if he thinks fit, except to ſuch bail without 


any prejudice to his action on the bail- bond. 


How in C. B. 


In B R. plain- 
tf may now ex- 
cept tv unh bil 
without itt be- 
ing a waivers 


In C. B. indeed, defendant cannot move to ſtay pro- 
ceedings on bail-bond before he has put in and jultifed 
bail in the original action. ZBoughten v. Chaffey, 2 Wil. 0. 


It was formerly the practice in B. R. that if, after re- 
gular bail had been put in, plaintiff excepted thereto, it 
was held a waiver of proceedings on the bail-bond ; !0 


that did he „e except to them, he might be put ol 7 
| a 


1, I. 


nent 
in, I 
1 
eg 
11 
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ld bail in eaſe the proceedings on ball-bond were ſet 
alide 4 and did he except to them, he himſelf waived the 
proceedings on buil-bond 4 which the court deeming a 
yreat hardihipy made the following rule, that= When» 
ever the defendant is guilty of a neglect in not putting 
in bail in due time, by which the bail-bond becomes for- 
felted, the notice (in caſe the party means to put in ball 
in order to (tay proceedings on the bail-bond) ſhould be, 
that he will put in and per/e7 bail ſuch a day —_— 
to the cale where the ſheriſt is ruled, who, before he can 
diſcharge himſelf, muſt give notice that he will put in 
and perfect bail) z and in that caſe, the plaintiff — oy 
ſe the bail in court without its being a waiver of the 
all- bond. Boldero V. Gray, Cow, 769. 18G, 3. B. R. 


When the judge's order is obtained, or the rule granted 
to ſtay proceedings, which is upon terms, and always 
that the defendant ſhall pay coſts, to be taxed by the 
maſter, it is incumbent upon the defendant immediately 
to get an appointment thereon from the maſter to tax the 
coll and to ſerve a copy upon plaintiff's attorney and 
when the coſts are taxed, to pay the ſame without delay, 


When the court is moved to %% afde proceedings 
for irregularity, proper notice thereof ſhould be given 
to plaintiff's attorney ; a copy of which notice, together 
with an affidavit of the ſervice thereof, mult be produced 
in court to ſupport the motion, 


After the proceedings on bail-bond are ſtayed, defend- 


ant cannot plead in abatement to the original action, but 
mult plead in chief. Salk. 519. 


SecTion VIII. 


Of proceeding againſt. the Sheriff, called ruling the 


Sheriff. 


It has been before obſerved, (page 183.) that in caſe 
the defendant ſhould not appear according to the condi- 
ton of the bail-bond, and put in and perfect bail above 
in due time, the plaintiff has two remedies at his elec» 
| | tion; 


What eps mult 
be taken by de- 
fendant, when 
order is obtains 
ed, or rule 
granted, 


Notice of mo- 

tion to ſet afide 

— muſt 
given, 


Defendant can- 
not afterwards 
plead in abate - 
ment, 


«„ — — 


Phaintiff cannot 

rule te ter ff 
afier affinen 

of beil- bond. 


Explanation of 
this proceeding 
ag32ink the ſhe - 


4 
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Of proceeding againſt the Sheriff, 
tion: the one, by getting the bail-bond aſſigned, an 
u 


proſecuting the ſureties mentioned therein, which vn; 
conſidered in the laſt ſection; the other, (of which we an 
now about to treat,) by procecding againſt the ſheriff t 
compel him either to put in good bail, or himſelf w 
ſatisfy plaintiff's demand. 


© oa = -  o< _ mo 


This mode of redreſs againſt the ſheriff cannot be had 
if plaintiff has once taken an aſſignment of the bail-bong; 
for by that very act he makes his election of the remedy 
to which he means to reſort, and thereby diſcharges the 
ſheriff. Whenever, therefore, the rar wa. es fails in put. 
ting in and perfecting bail in due time, and the plaintif 
is not well ſatisſied with the reſponſibility of the ſurctieg 
mentioned in the bail-bond, he muſt avoid taking an 
aſſignment thereof, and he will then be entitled to pro- 
ceed againſt the ſheriff, 


The ſheriff has the execution of all writs and procei, 
When an action is commenced, the writ upon which the 
defendant is to be arreſted is directed and delivered to 
the ſheriff; he either makes the arreſt himſelf, or iſſues 
his warrant to one of his bailiff's to make it. The 

arty being arreſted, enters into the bail-bond, (of which 
fo much has been already ſaid,) conditioned for his ap- 
pearance at the return of the writ, which appearance is 
putting in and perfecting bail above. If, therefore, upon 
the return of the writ, or within the time allowed by the 
practice of the court for that purpoſe, the defendant 
docs not ſo appear, the plaintiff has a right to call upon 
the ſheriff, to know in what manner he has executed the 
writ delivered to him at the plaintiff's ſuit 3 and this 
done by obtaining a rule of court for the ſheriff to te. 
turn the writ. The ſheriff having, in fact, taken and 
arreſted the defendant, can only make his return accord- 
ingly ; for otherwiſe an action on the caſe might be 
brought againſt him for a falſe return; he therefore re 
turns the writ, indorſed cepi corpus ; after which another 
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— 
— 


I = 


rule is obtained for him to bring in the bedy. Being un- th 
able to comply therewith, as the defendant is at large on a1 
the bail-bond, the ſheriff is now compelled cither to put in 10 
and perſect bail above to the action, which is the main he 
jeQ of this procecediag againſt him, and which he is pet. ” 


mitte 
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and mitted to do to exonerate himſelf, or he muſt himſelf 

Way anſwer the plaintiff's demand for if he fails to bring in 
Care the body, plaintiff, at the expiration of the rule, may 
ff to obtain an attachment againſt the theriff, by which he is 
If to then fixed for the payment of the plaintiff's debt and 

colts, 

had The mode of proceeding againſt the ſheriff is as 
md; follows : 
nedy In B. R. In C. 3. 
$ the Upon the return day of the Upon the firſt day of term, or How to rule the 
Put- writ, take out a rule from the quarto die poſt of any other re- ſheriff to retura 
intiff clerk of the rules, o return turn, get a rule "op the ſe- be writ, 
<ties the ſame ; pay 4%. V in Len- condary, pay 48. Gd. | 

2n din or Middleſex it is a four- 
5 gay rule ; if elſewhere, fix days. 
PIC» 8 1 

erve copy of rule (if in Lon 
don) on the deputy ſecondary, at 

: the office in the Poultry, or Woed- 
Cels, ſtreet, where your warrant was 
1 the taken out, F in Middleſex, at 
d to the ſheriff's office in Took" - 
ſſues court, Curfitor ſtrect. At the 
The tine of ſervice ſhew the original 
hich rule, and put upon the copy the 
* officer's name who arreſted de- 

4 fendant ; at the expiration of the 
aa: rule, ſearch wwith the cuitos bre- Cuftor Brevium, Brick-court, 
pou vium, at the Treaſury-cham- Temple. 
the ber, Weſtminſter hall, for re- 
dant turn of avrit. If it be returned 
pon cepi corpus, and bail be put in, 
| the in due time ( but not otherwiſe), 
is is immediately except againſt them | 
e before the ſervice e, any other How to rule bim 
by rule; then, at the ſame office, — io the 
oh 15 another rule on the ſheriff to on 

10 ring in the bedy, which is, as Carry this rule to the filazer, 
a befere, a four-day rule in Len- who will give you a rule for 
1 don er Middleſex, and a f- ſheriff to bring in the body ; take 
ther day rule elſewhere, Serve copy that to the ſecondary, who will 
un. thereof” on ſheriff, or his deputy, give you @ rule peremptory te 
e on ar before; and if the bail do bring in the body, 
ut in wt juſtify on or before the epi- | 
1 Ob» ration of the rule, make an af- 
pet. fdavit of the ſervice of the 
itted rale, and let counſel move for an 


attachment 
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attachment againſt the ſheriff 
for not bringing in the body pur 
Juant to 4 4 | | 


How to move for But if after the rule to return 


aurit, apon ſearching at the 
Treaſury-chamber, no writ be 
found, or if, after the rule to 
bring in the body, no bail be put 
in, either by ſheriff or defend- 
ant, or if bail be put in, but do 
not juſtify, then move for an at- 
tachment (a) againſt the ſheriff 
; an affidavit, lating, in 
the firſt caje, ** the ſervice of the 
rule annexed, the fearch with 
the cuftos brevium, the term the 


writ was returnable, and none I 


to be found; and in the ſecond, 
« the fervice of the , and 
that no bail bas been put in for 
the ſaid defendant, the _= 
having been ſearched for with 
the proper officer; and in the 
third, ** that the deftndant did 
put in bail, but hath not juſtified 
the ſame, and the rule for bring 
ing in the body is expired." 

Get the rule „ int be eveni » 
at the clerk of the rules 
the attachment, carry it to the 
crown — „ and one of the 
clerks there will make out your 
attachment; pay 138. Ad.; car- 
ry attachment to the coroner, 
with your bill of cofts, who 
makes out warrant thereon, and 
attaches ſheriff. On return 0 
attachment, call on coroner, u 
will pay you the money ; if he 
refuſe, get a rule at the crown» 
office for him to return the writ 


- of attachment ; if” not returned, 


make affidavit thereof, and court 
will grant an attachment, and 
direct it to be executed by two 
elizors, bein g av perſons named 


at purpoſe by the maſter. 
for that purpoſe by the maſt of 


(a) By rule in B. R. Mit 
32 G. 3. it is ordered, that is 


future all writs fall be retern 


by the ſheriff on the day in which 
the rule for returning the ſine 
thereof the plaintiff ſhall be at 
liberty to move for an attachnin! 
on the next day. 


Get the rule, in the evening, 
at the ſecondary's for attac 
ment, make out ſame yourſelf, n 
25. 6d. flampt parchment, carry 
it to the prothonotary's ; ſigning 
18. 4d. ling 7d. 


The ſecondary" s. 


Ch. . 


: 
6 
/ 
« 
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called ruling the Sheriff, 


nos where Sheriff is 
95 * Offce. od 
iff goes out of office, 
he 2 upon Ares 
fix months afterwards to return 
the writ. 
Fermerly the proceeding could 
only be by diftringas, as fol- 
lows : f 


Get a rule for — purpoſe, 

naming him as riff, ) 
wr, above. The = 
cepi corpus, ſue out a diſtringas, 
(in order to campel him to bring 
in the body, ) direct it to the pre- 
ſext ſheriffi, ordering them to di 
train the late ſheriff, for that pur- 
yoſe; it ir to be left at the ſheriff's 
office for four days exclufrue, 

beriff awill then return it on 
408. iſſuer ; ſue out an alias, 
move to increaſe the iſſuer; a 
got the rule, ſerve ſheriff wit 
copy, and 2 the 733 
of diſtringa:. not ſufficient 
hte fue = laries, and 

on till having iſſues to ſatify 
your demand ; mate affidavit Y 
the feveral aurits ſued, and . 
returns thereon, and move the 
court according to 10 C. 3. c. 50. 
J. 3. for to order the — levied 
from time to time to be fold, and 
the money ariſing thereby to be 
applied to 3 At; ct, and 
furplus to be retained till defend- 
ant appear, or other purpoſe" of 
the aurit be anſevered. 


But now, by a late rule in 


J. N. thit proceeding by diſtrin- 


gat: is rendered — 2 
fince a much quicker remedy, by 
rule 4 court is allowed ) for 
by rule Tris. T. 31 Geo. 3. it it 
ordered, that from and aft: 1 

aft 


I C. J. get a rule at the ,- 
condary's, as before, for ſheriff 
to return the writ ; if be returns 
cept corpus, get a note of ſame 
from cuſtos | oi take it to 
the filazer for his rule to bring 
in the body, then take ſame to „e- 
condary”s office, as before, wwho 
will give you a rule peremptory 
to bring in the body; ſerve copy 
thereof, and proceed by attach- 
ment, juſt as in other caſes, and 
as ———— — is 
certainly more preftrable than as 
in K. J. by Ae. Though 
now, 2 the late rule of that 
court, Trin. 31 Geo, 3. which 
fee oppaſite, the mode of proceed « 
ing in B. R. may be equally ex- 
peditions as in C. B, 


N. B. The mode of proceed- 
ing in C. J. is the ſame as in 
B. R. except where the difference 
is pointed out as above. 


=} 
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Plalntiff cannot 
rule the (her ff 
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oihevwile jt it 
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laſt day of this term, where any 
Heri, before his going out of 
office, ſhall arreſt any defendant, 
and cepi corpus ſhall be returned, 
he ſhall and may within the 
time allowed by law, be called 
upon to bring in the body, by A 
rule for that purpoſe, notwith- 
ftanding he may be out of office 
before ſuch rule ſhall be granted. 


Having ſhewn the general practice, as to the mode of 
proceeding againſt the ſheriff, we will now more part. 
cularly treat, 


A. Of ruling Sheriff to return the Writ, and 
how the Rule is to be ſerved. 


B. Of ruling Sheriff to bring in the Body, and 
what he muſt do in conſequence thereof, 


C. Of _— for an Attachment againſt She. 
riff, and of the Nature and Operation thereof, 


D. In what Caſes the Attachment will be ſet 
aſide, or Proceedings ſtayed againſt the Sheriff. 


E Of proceeding againſt the Coroner to te- 
turn the Attachment. 


F. Of proceeding againſt Sheriff, when out of 
Office, to return the Writ, and bring in the Body, 


A. Of ruling Sheriff to return the Writ, and hov 
the Rule is to be ſerved, 


If plaintiff accepts an aſſignment of bail-bond, he 
cannot have a rule for the ſheriff to return the wit 
1.4. Breeke v. Stone, 1 Wil. 223+ Sal. 99. 3 Sal. 5). 


Hut that is, provided the bond is valid, as the * 

ment thereof then amounts to a return of the writ; 

if it be a wid bond, as having been executed after the 

return of the writ, or othcrwife, plaintiff may then hare 

a rule upon the ſheriſf, as if there had been no aſlign- 

ment. Id. Brooke v. Stene, 1 Wil. 223, 10 
(* 


le of 
arti- 
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A ſide-bar rule, for the ſheriff to return the writ, hav- 
ing been obtained, pending an action where there was a 
demurrer to a plea vitiating the bail-bond, court refuſed 
to diſcharge the rule, notwithſtanding the aſſignment of 
bond to plaintiff, but only enlarged it, till by the event of 
the ſuit it was proved whether the bond was good or not. 
Ib. 1 Wil. 223. 


But where a ſpecial bailiff has been nominated by 
plaintiff, or his agent, the ſheriff is not bound to return 
the writ ; and ſhould the uſual peremptory rule be made 
againſt the ſheriff, in ſuch caſe, to return the writ, the 
court, on motion, will diſcharge it. Hamilton v. Dalziel, 


Blac. 95 2. 


A rule, calling on ſheriff to return writ, muſt not be 
ſued out in vacation ; for if it be, though it is teſted in 
term time, it 1s irregular, and an — grounded 
upon it will be ſet aſide by the court, on motion. The 
King v. the Sheriff of Cornwall, 1 D. & E. 552. 


All rules upon ſheriffs ſhould be ſerved on the under- 
ſheriff, though the rules ſhould be as againf/ the ſheriff; 
for, on motion for an attachment againſt the ſheriff, for 
not returning a writ upon an affidavit of ſervice of the 
rule on the under-ſheriff, per cur, be it ſo, the attach» 
ment muſt be againſt the ſheriff, and the ſervice is proper 
on the under-ſheriff, Bar, 30. And where an under- 
ſheriff ſhut himſelf up, and could not be perſonally ſerved 
with a rule to return a capias, a rule was ordered, that 
leaving a copy at his houſe ſhould be good ſervice. 
Richardſon V. aily, Bar. 35 


[f a perſon, in fact, be not the under - ſheriſf, but yet acta 
as ſuch, rule ſerved on him will be good, and court will 
afterwards grant an attachment upon affidavit of ſuch no- 
tice, Caſ. of Prac. C. B. 123. P. N. 381. Arnev. Neeler. 


But if a rule be obtained againſt a ſheriff, to return a 
Ay on the under-ſheriff's agent in town is not 
uſhicient, 


Rules, however, againſt the ſheriffs of London, Mid- 
dleſex, and Surry, ſeem an exception, and may be ſerved 
on the agents; becauſe the offices of the agents for the 
under- 
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OF THE PROCESS tc.n. 
Of preceeding againſt the Sheriff, 


under-ſheritts of thoſe counties are, in truth, conſidere/ 
as the offices of the under-ſheriffs themſelves ; but if the 
rule were ſerved on the agent any where but at the office 
the ſervice would be bad, even in the caſes of London, 
Middleſex, and Surry, The King v. Coler, Do. 420, 


Indeed it is the ſafeſt and beſt way to ſerve ſuch rule 
on the under-ſheriffy, 


The form of the rule, in both courts, ſhould be, thy 


the ſheriff ſhall do the act required, upon notice to hi 


under-ſherift, 


N. B. In moſt of the cafes here cited, the rules upon 
the ſheriff appear to be /x-day rules the reaſon is, be. 
cauſe it was not till the 6 Geo, 3. that any others were 


allowed, when the court made a rule, „ that the ſheriſſ 


« of London and Middle/ex, who before could not be 
« compelled to return their writs, and bring in the body 
« till after ſx days, ſhould be obliged to do it within four 
« days.” But the country ſherifts {till have /, that rule 
not affecting them. Bur. 1921, 


And by a late rule in B. R. Mich. 32 G. 3. all writ 
muſt be returned by the ſheriff on the day on which the 
rule for returning the ſame ſhall expire, and in default 
thereof, the plaintiff ſhall be at liberty to move for an 
attachment on the next day, 


This rule aroſe out of a caſe of the King v. the Sherf 
of Surry, where the ſheriff had not returned the wrt 
till the morning of the 7th day, although before the t- 
ting of the court; to remedy which practice the above 
rule was made. 4 D. & E. 496. 


It has been before obſerved, (page 162,) that in B. R. 
when the bail below become bail above, you cannot ei- 
cept to them, ſo as to make them juſtify in the ordinary 
way; but if you do not approve of ſuch bail, you may, in 
effect, compel their juſtification, as follows: Firſt, enter 
an exception, as in other caſes ; then ſerve the ſherif 
with a rule to return the writ, if not already returned; 
and after return made, with a rule to bring in the body, 
which will oblige the bail to juſtify, or defendant to put 


B. Of 


in ſuch bail as will, 


Ser 
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B. Of ruling the Sheriff to bring in the Body, . 
and what he muſt do in conſequence thereof, 


Upon the rule to return the writ being properly What teri 

ſerved, the ſheriff either neglefts to make any return, or man do when 
; ſerved with rule 

he muſt obey the rule by returning ch corpus If he does % rotorn the 
the former, plaintiff may have an attachment againſt the welt, 
ſheriff for not returning the writ purſuant to rule z for he 
cannot have a rule to bring in the r till it appears by 
the return of the writ that he has taken the defendant 
but if he returns cep __ then he may ſue out ano» 


ther rule for him to bring in the body, 


pon | 
be. But where bail above is put in, in due time, and pro- What muſt be 

vere per notice thereof given, an exception to ſuch bail ought Jon before has 
if to be made, and notice of exception given to defendant's 1 

1 attorney before ſervice of the rule to bring in the body, body, 

] 
four lf notice of exception be not given, a rule on the There muft be 
rule ſheriff to bring in the body cannot be ſupported, and 9" **eeptivato 


l . 9 h bal 
this, although the defendant had, on his part, waived — — aka. 


the irregularity by giving a notice of juſtification z for it 


- Is 10 waiver by the ſheriff, Rogers v. Mapleback, 1 
* C. B. T. R. 107. & vid, infra, Cohn v. Davis. 
r al 


And this exception muſt be regularly made. 


erif Defendant put in bail before a judge; plaintiff gave and that muſt 
* tice of exception, but did not enter the exception on 1 e 
* be bail-piece, and for want of a juſtification in court, 3 

* erved the ſheriff with a peremptory rule to bring in the 


jody in ſix days; for want whereof, plaintiff moved for 
attachment againſt him. The court held, that an ex- 
eption in writing on the bail-piece, and notice thereof to 


t ex he defendant's attorney, are both neceſſary; and that for 
nary ant of the former, the bail (who had ſtood more than 
y, in 0 days without exception entered) was become abſolute, 
enter Wn ordered proceedings againſt the ſheriff to be ſtayed. 


bar, 102. 


An exception to bail was may entered in the 
wer's beok, of which the defendant's attorney had 
bal notice; but afterwards proceeded by giving notice 

P 0 


The intent of 
the rule to bring 
in the body. 
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Of proceeding againſt the Sherif, 


of juſtification, and attempting to juſtify bail, who were 
rejected. The rule for bringing in the body having e. 
pired, and no bail being juſtified, an attachment un 
granted againſt the ſheriff, A rule was obtained to ſhey 
eauſe why this attachment ſhould not be ſet aſide, on the 
ground, that a written notice of exception was not given 
to defendant's attorney; and on cauſe ſhewn, per cu, 
where there are two parties, and one of them takes ; 
ſtep, previous to which the other ought to have taken: 
ſtep, the former waives the obligation which the latter 
was under, as between themſelves ; but not as relating 
to a third perſon. Here the waiver by the defendant, i 
it were one, was not a waiver by the ſheriff. The rule 
ought to be ſtrictly followed to prevent confuſion. Cats 
v. Davis, 1 T. R. C. B. 80. | 


The fheriff having been ruled to return the writ, and 
having returned the ſame with a cepi corpus, plaintif, 2 
before-mentioned, ſues out a rule for him to bring in the 
body; the intent of which rule being to compel the the- 
riff to put in good bail above, the ſheriff muſt put in the 
ſame accordingly. 


If the ſheriff returns a cepi corpus, or languiduz, 
where the defendant is at large without any bail taken, 


an action for a falſe return lies againſt him. Noy, 39. 


What ſheritt 
muſtdottoacon, 


Moft put in and 
perieR bail. 


Formerly they 
juſtified de bene 
ſſe before a 


Judge. 


Upon the rule to bring in the body, it is no excuſe int 
the ſheriff had taken a bail-bond, and had permitted de- 
fendant to go at large. For it is at the peril of the ſhe- 
riff he takes bail, on the ſtat. H. 6. and the party 1s nt 
concluded thereby; the ſheriff muſt therefore either bring 
in the body, or juſtify good bail in court. Welfe v. Gr 
lingws!, 1 Wil. 262. 


And in order to render the bail, when put in agreeable 
to this laſt rule, good and effectual, he muſt perfect tic 
ſame by juſtitying. 


There was formerly a practice of juſtifying bail de 
bene eſſe, before a judge; and it uſed td be held, that 
where ſheriff was ruled to bring in the _—_ in a certail 


time, juſtification before a judge within that time wi 
| ſufficient 
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ſuſicient, unleſs plaintiff excepted thereto, and then it 
ought to be in court. Price v. Street, Bar. 102, 


But this practice of 2 de bene eſſe, before a 
judge, is now diſuſed; and in the caſe of Poole v. Peate, 
in C. B. it is ſettled to be the practice, that ſheriff muſt 
not only put in bail when ruled to bring in the body, but 
muſt alſo perfect bail by juſtifying in court; and this, al- 
though no exception to ſuch bail has been made by plaintiff, 
2 Blac. Rep. 1206. 


The juſtification muſt be made within the time allowed 
by the rule for bringing in the body, otherwiſe an attach- 
ment may be moved for. But although the rule for bring- 
ing in the body has expired, yet if the defendant juſtifies 
his bail before the plaintiff moves for an attachment, the 
ſheriff is not liable to the attachment. Thorold v. Fiſher, 
C. B. T. R. g. 


Rule for ſheriff to bring in the body in ſix days, which 
the ſheriff did not, plaintiff moved for an attachment, 
and had a rule to — cauſe; the ſheriff ſhewed for 
cauſe, that bail was put in and juſtified ; but it appear- 
ing, that they had not juſtified before plaintiff applied for 
the attachment, the court ordered, that on payment of 
= the rule ſhould be diſcharged. Henley v. Anderſon, 

. 80, 


Defendant was arreſted laſt term, but no bail-bond 
taken, The ſheriff being called upon, returned a cepi; 
and being ſerved with a peremptory rule to bring in the 
body, bail was perfected in court, and the rule to bring 
in the body diſcharged ; but the ſheriff was ordered to 
pay the coſts of the application, as the time for bringing 
in the body was expired, and the plaintiff entitled to move 
for an attachment. Peeffon v. Tracy, Bar. 98. 


The ſheriff, when ruled to bring in the body, may put 
in bail for defendant without his conſent, and juſtify the 
lame in order to prevent an attachment, 


In the caſe of Macled v. Marſden, Bar. 32. the queſ- 
ton was, whether a rule to bring in the body, after cepi 
P42 returned, 


But now that 
practice is 
diluſed, 


Within what 
time ſheriff mult 
juſtify, 


Sheriff may put 
in and perſect 
bail without dee 
fendaat's con- 
ſent ; 


And this, al- 
though defend- 
ant has eſcaped z 


— oo — 


FO 
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but not if be be returned, ought to be diſcharged or not? it Wa 


2 aQtual cuſ® geſted, on behalf of the ſheriff, that defendant was in 

" cuſtody, and had remained in gaol ever fince the àxteſt; 
but the fact appeared otherwiſe, and defendant had been 
ſuffered to eſcape. Per cur. had the ſheriff ſhewn de. 
fendant to have been in actual cuſtody, the rule ought u 
be diſcharged ; but as there is an eſcape, the rule ſhould 
be obeyed, otherwiſe an attachment muſt be granted, 
But, by conſent, the debt and coſts were to be paid in 

I 


a month, with five pounds for the coſts of the motions, 


=» „ www = 


How, if therif A ſheriff who is ruled on the laſt day of a term t 
go out of office bring in the body, but goes out of office before the ren 
ice and enpira- term, is liable to an attachment for not bringing in the 


tion of rule, body. Meekins v. Smith, 1 C. B. T. R. 629. 


C. C. Of moving for an Attachment againſt the She. 
riff, and of- the Nature and Operation thereof, 


When to more If the ſheriff diſobey the rules ſerved upon him, that 
is to ſay, if, upon the rule to return the writ, he make 
no return thereof, or if, upon the rule to bring in the 
body, the intent of which is, to compel the ſheriff 0 
put in and perfect bail, he neglects ſo to do, plaintf 
may move the court for an attachment againſt him. 


Tt is a criminal The attachment is a criminal proceſs z it muſt be made 
proceſs, returnable on a general return, though the original pro- 
ceſs was on a day certain. Str. 624. 


How proceed- A motion for an attachment, therefore, in the coutſe of 
3 * ena civil ſuit, ought to go on the crown ſide of the court, 
; and the affidavits entitled, The king againſt 7he pe 
to be attached, becauſe it is not a motion in the cauſe, 
but ariſing out of it. The King v. the Sheriff of Middle 

ſex, 3 D. & E. 133. 


But until an attachment is moved for, the proceeding 
are on the civil fide of the court, and muſt be entitled 
by the names of the parties, 


Againſt whemit An attachment now lies in both courts a ainſt the pr. 
9 /ent, or late ſheriff, either for not returning the writ, = 
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wt bringing in the body ; although, until the late rule of 
King's Bench, 'Trin. 31 Geo. 3. it would only lie in that 
court againſt the preſent ſheriff in the latter caſe; the 
mode of proceeding againſt the late ſheriff being by diſ- 


tringas- 


The rule to return the writ, or to bring in the body, 
is a ſix-day rule, except for the ſheriffs of London and 
Middleſex, who have only four days allowed them after 
the ſervice thereof; if not done in that time they are 
liable to an attachment, without further rule. 


But it ig to be obſerved, that this is upon the ſuppo- 
tion, that theſe rules, calling upon the ſheriff, do not 
expire before the time has elapſed in which the defend- 
ant might have put in or perfected bail. For, in all 
theſe caſes, the ſame time ſhall be given to the ſheriff to 
do the act in, as would have been allowed to the defend- 
ant. For if it were otherwiſe, and by any contrivance 
of getting an immediate return of the writ, the rule to 
bring in the body ſhould expire before the time had 
pts for defendant to put in bail; the conſequence 
would be, that after the ſheriff was fixed, the defend- 
ant to an action on the bail- bond, might plead comperuit 
ad diem, and ſo deprive the ſheriff of his remedy. Spi- 
cer v. Linnell, Eaſt. 23 G. 3. Imp. K. B. 159. 


If the attachment goes againſt the preſent ſheriff, it 
mould be directed to the coroner ; but if againſt the late 
theriff, it ſhould be directed to his ſucceſſor. 


A motion for an attachment ſhould be grounded upon 
an aſſidavit, ſtating, that the defendant was ſerved per- 
/onally with a copy of the rule, and that the original was 
ſewn to him at the ſame time. The King v. Smithier, 
3D.&E. 351, 


But if the affidavit ſhould not be full enough, and the 
fait was ſo, the court will allow the proſecutor to make 
at additional affidavit as to that fact. Ib. 


An attachment againſt a ſheriff may be moved for the 
alt day of term. Bur. 651. 


P 3 If 


When granted, 


How to be dis 
Ted, 


Of the affidavit 
neceſſary to ſup» 
port the rule, 


It may be moved 
—1 the laſt day 
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But no »ttach- 
ment unleſs the 
bail put in is ex · 
cepied to. 


Except ſuch ball 
be put in after 
rule lerved. 

\ | 


The operation 
of the atiach- 
meat. 


"How far ſheriff 
liavle, 


In what cafes 
defendent may 
be let in to juſ- 
tify boil, and 
try he cauſe, 
aſter heriff is 
fed. 
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Tf bail have been put in who did not juſtify in time, 
plaintiff cannot move for an attachment againſt ſherif 
unleſs he had regulfrly excepted to the bail. Loft. 159, 


But this muſt be underſtood to mean, where bail i; 
put in before any rule ſerved to bring in the body ; for 
if bail be put in after rule ſerved, bail muſt jultify, 
though no exception, and it would be abſurd to except; 
but if plaintiff ſhould do fo, he lets in defendant to juſ- 
tify his bail at any time within four days after excep- 
tion. 


The operation of the attachment is, the fixing of 
the ſheriff with payment of the debt and coſts. He 
muſt ſeek his remedy over, either upon the bail-bond 
=_ to him, or againſt the officer who arreſted the de- 
fendant, or his ſureties ; or in London, againſt the ſe- 
condary of the Compter, or officer who took the bail- 
bond, if any, or his ſureties. 


In the Common Pleas, the ſheriff is liable, upon an 
attachment, to pay the plaintiff the «whole debt due, and 
coſts, beyond the ſum favorn to, and indorſed on the wit, 
to the amount of the penalty in the bail-bond, in the 
ſame manncr as the bail would have been, had good bail 
been put in. Fowlds v. Mactintaſb, 1 C. B. T. R. 233, 


But it ſeems, in B. R. that he is only liable to the 
ere of the ſum ſworn to, with the coſts ; the bail 
ing, in this court, liable to no more. Vid. ante, 


page 157. 


D. In what Caſes the Attachment will be ſet aſide, 
or Proceedings ſtayed againſt the Sheriff, 


It uſed to be the received notion, that when the ſhe- 
riff was once fixed, by an attachment having regularly 
gone againit him, bail could not juſtify, nor could the 
attachment be ſet aſide ; but that the utmoſt that could 
be done was, for the court, upon application, to let in 
the defendant to a trial upon terms, provided he had 
merits, and in the mean time to flay the proceeding 

again 
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time, againſt the ſheriff upon the attachment, Tid. 166. 
eriff, Loſt. 438. Overton's caſe, in 26 G. 3. 


But the practice is now otherwiſe ; for the courts are 
erned by the ſame principle, in letting the defendant 
in to try the merits of the original action after an at- 


ltify, tachment is iſſued, as they are in letting him in after 
ept ; the bail-bond has been aſſigned. 

 juſ- | 

(CPs The rule therefore is, that whenever bail have juſti- 


fied, (although after the attachment againſt the ſheriff 
has ifſued,) if the plaintiff has not been delayed from 
going to trial, the attachment will be ſet aſide upon pay- 
ment of coſts only ; but if plaintiff has loſt a term, that 
is to ſay, a trial, then the attachment will remain in the 


de- office, and ſtand as a ſecurity to plaintiff, in caſe he 
; le. ſhould obtain a verdict. 
bail- 
The rule to bring in the body expired on the 6th ; an 
attachment againſt the ſheriff, for not bringing in the 
1 an body, was moved for upon the uſual affidavit, and ob- 
and tained on the 7th 3 upon the 8th defendant juſtified his 
mit, bail in the cauſe, and on the ſame day moved, that the 
the attachment ſhould be ſet aſide, upon payment of coſts, 
bail bail having juſtified, and no trial having been loſt, which 
33 was — accordingly; and the court ſaid, that the 


Aiſtinction contended for, between the caſe of ſettin 
afide an attachment when no trial had been loſt, an 
ſlaying proceedings on a bail-bond, under the ſame 
circumſtances, = | no foundation, White v. Dunbar, 
32 G. 3, 8. P. Hill v. Bolt, 4 D. & E. 352. 


But upon a ſimilar application, where it appeared 
that a trial had been loſt, — court ordered the attach- 
ment to remain in the office as a ſecurity for the plain- 
tif's debt, and the defendant to conſent to go to trial 


. at the ſittings after term. Gravett v. Williams, 4 D. & E. 
ry 352. n. 
he 
ud 


The defendant is alſo let in upon the ſame terms, 
mutatis mutandis, as in the caſe of ſtaying or ſetting 
ade proceedings upon the bail-bond ; indeed the pro- 
teedings are fo analogous, that it may be uſeful for the 

| T4 reader 
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reader to refer for further information on this fubject tg 
the 7th ſection of this chapter, C. 7. 


But where the ſheriff has been guilty of any fault, or 


laches, to the detriment of plaintiff, court will not ſei 


aſide attachment. 


A rule was made in C. B. for an attachment againſt 
the ſheriff for not returning a capias z whereupon the. 
ſheriff cauſed bail to be put in, and juſtified in coun, 
and moved to diſcharge the rule for an attachment on 
payment of colt. Rule to ſhew cauſe, which was after. 
wards diſcharged; it ppearing that the partics had been 
before a judge, who had made an order, by conſent, that 
proceedings ſhould be ſtayed on payment of debt and 
coſts, tq be taxed z and that plaintiff had been delayed 
two terms; and the counſel for the ſheriſt reſuſing to 
conſent to go before the prothonotary, on the foot of the 
judge's order, the court were of opinion, that the rule 
-% the attachment ought to ſtand. Miller v. Vicaridgs 

ar. 28, 


But if the ſheriff, or returning officer, has done all in 
his power, and acted uptightly, he ſhall not be crimi- 
nally puniſhed by an attachment, although the rule of 
court may not be obeyed. 


An attachment iſſued againſt the high-bailiff of Weſt- 
minſter ſor not bringing W.'s body into court purſuant 
to a peremptory rule, and having — examined upon 
interrogatories, it was referred to the prothonotary, as 
uſual, to examine whether he had cleared himſelf of 
the contempt or not? the prothonotary reported ſpe- 
cially, and the fact appeared, “ that W. being confined 
in the Gatehouſe for a criminal matter, was, by leave of 
the judge, charged with a bailable action by a capias ad 
reſp. directed to the ſheriff of Middleſex, who made a 
mandate to the high-bailiff, who charged W. therewith 
in cuſtody ; which W. afterwards eſcaped from the Gate- 
houſe, which is the priſon for the Liberty-of Weitminſter, 
and to which the high-bailiff is obliged to carry his pri- 
ſoners within twenty-four hours after arreſt. That the 
high-bailiff and keeper of the Gatchouſe are —_— 

Py 
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by, and hold their places under the dean and chapter of 
Weſtminſter, and both give 3 to them; but the 
keeper gives no ſecurity to the high-bailiff. —On this re- 

rt the court were of opinion, that the high-bailiff had 
cleared himſelf of the contempt, and ordered the at- 
tachment to be diſcharged, the high-bailiff having done 
every thing in his power to ſecure the priſoner, and ought 
not to be criminally puniſhed, reſpondeat ſuperior ex- 
tends to civil caſes only; —the proſecutor may bring his 
action for the eſcape. The King v. Lever, bigh-baili 
of Weſtminſter, Bar. 34. 


Again, no attachment ſhall iſſue againſt the ſheriff, if 
the plaintiff is in fault, and has been guilty of any irre- 
gularity in his proceedings. 


Proceedings will be ſtayed againſt ſheriff, where 
plaintiff has been guilty of any irregularity, as in not 
giving a proper notice of exception to bail, Bar. 102, 
ante, 


It is ſaid, that if the perſons taken by the ſheriff in 
bail-bond be good men, and pending the ſuit become 
inſolvent, he ſhall be excuſed z for the ſtatute obliges 
him to take bail, and they were good at the time he took 
them, 1 Lil. Abr. 511. Highmore on Bail, 49. 


But, on motion to diſcharge proceedings againſt the 
ſheriff upon the following circumſtances, viz, that the 
bail to the ſheriff was good when defendant was ar- 
reſted, 4th Auguſt, and the ſheriff was obliged to tak 
bail under the ſtatute of Henry the Gth, but the bail 
lince were become inſuſſicient, it was denied; the court, 
however, enlarged the ſix-day rule to bring in the body 
three days further. Champion v. Townſhend, Bar. 80. 


If the defendant die after the ſheriff has been guilty 
of contempt, in not obeying any rule, though before the 
3 actually iſſues, yet the attachment will not 

ayed. 


An attachment having been obtained againſt the 
ſheriff of Middleſex for not bringing in the — in a 
cauſe of Robins v. Hall, a rule was afterwards obtained 

| to 
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to ſet it aſide, becauſe the defendant in the cauſe died 
before the attachment iſſued, though not till after the 
contempt was incurred z cauſe was thewn this day, and 
the court were of opinion, that as the ſheriff was in 
contempt before the defendant's death, the attachment 
was regularly iſſued ; and though the original cauſe abated 
by his death, yet that was no reaſon for ſetting aſide the 
attachment againſt the ſheriff, ſince he was in contempt 
before. 3 D. & E. 133. 


e. E. Of proceeding againſt the Coroner to retum 
; the Attachment, 


It has been obſerved before, that the attachment ſued 
out againſt the ſheriff, is carried to the coroner, who 
ought duly to return ſame, and pay plaintiff his debt 
and coſts ; but if the coroner does not return an attach- 
ment of contempt againſt the ſheriff, the way to compel 
a return is, to move for an attachment againſt the coro- 
ner, directed to elizors. 


The coroner of Middleſex not having returned an at- 
tachment of contempt againſt the ſheriff, the court 
granted a peremptory rule (in the firſt inſtance) for an 
attachment againſt the coroner, directed to elizors, put- 
ſuant to the precedent of Andrews v. Sharp, Blac. g11. 
The King v. Peckham and Clarke, 2 Blac. 1218. 


For the more particular mode of proceeding againſt 
the coroner, ſee that part of the beginning of this ſec- 
tion, which is in zalics. 


F. F. Of proceeding againſt the Sheriff, when out 
of Office, to return the Writ, or bring in the 
Body. | 


Sheriff muſt be By the 20 Geo. 2. c. 37. ſ. 2. it is enacted, that m 
_ 4 ſheriff ſhall be liable to be called upon te make a return of any 
Months after he brit or proceſs, unleſs he be required ſo to de within 


is out of office. months after the expiration of his ſaid office. 
| Uni 
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U he be required ſo to do) This muſt be by rule confirotion of 


of court; for his — 
return the writ, although the requeſt were made within 
the ſix months, is not ſufficient nor obligatory upon him. 
The King v. Jones, 2 D. & E. 1. 


Within fix months) In this caſe, as in all others, where 
it is not otherwiſe expreſſed, fix /unar months is meant, 
or ſix times 28 days. 


Aﬀer the expiration of his ſaid office.) The day on which 
the Hy nal wake £4 vii Fe be — one.— 
So that where the defendant went out of office on the 
12th February, at four o'clock in the afternoon, (there 
being that year 28 days only in February,) and was not 
ſerved with the rule to return the writ till the zoth of 
July following, it was held a day too late. 'The King 
v. Adderley, Do. 463. 


If a ſheriff, out of office, be called upon in due time, 
to return the «writ, and neglects ſo to do, the conſtant 
mode of proceeding againſt him, in both courts, is by 
attachment ; becauſe the not returning it was a contempt 
of the court, and as, in ſtrictneſs, he ought to have re- 
turned it before he went out of office, this contempt 
was actually committed whilſt he was a ſervant of the 
court. The King v. Adderley, Do. 464. 


In all caſes, therefore, whether againſt the preſent, or 
the late ſheriff, the mode of proceeding for not returning 
the writ is, and always was, by attachment. So in the 
court of Common Pleas, the ſame practice always pre- 
vailed, in order to compel a ſheriff out of office to bring 
in the body. But it was not ſo, until lately, in the court 
of King's Bench; for, before the rule of court of 
Trin. 31 Geo. 3. if a ſheriff had either returned the 
writ, with a cepi corpus, before he went out of office, 
or, upon being ruled to return the writ in the uſual 
way after he went out of office, obeyed ſuch rule by 


returning cepi corpus; in either caſe, plaintiff could not 


compel him to bring in the body, by proceeding imme- 
diately againſt the = ſheriff, by rule and attachment, 
but was obliged to reſort to the proceſs of diſtringas 

againſt 


been requeſted by the party to the above a, 


Attachment the 
conflant mode of 
proceeding 
2gainft the ſhe- 
riff to return the 
writ, 


ther againſt the 
preſent or late 
ſheriff, 


And now the 
ſame mode is 
uſed to compel 
him to bring ia 
the body in both 
courts, though 
formerly not ſo 
in B. R. 


The rules, K. 


muſt be ferred 
on the late ſhe- 
nf. 


Obſervations on 
the diſtringas, 


OF THE PROCESS (Ch. ty, 
Of proceeding a gain the Sherif, 
againft his ſucceſſor, the preſent ſheriff, which was dilatory 


and inconvenient. But now, by the rule above-men. 


tioned, it is ordered, that where any ſheriff, before his 
« poing out of office, ſhall arreſt any 4 and cepi 
4 corpus ſhall be returned, he ſhall, and may, within the 
te time allowed by law, be called upon to bring in the 
&« dody, by a rule for that purpoſe, notwithſtanding he 
« may be out of office before ſuch rule ſhall be granted,” 


This mode of proceeding by attachment being much 
preferable to the ms of diſtringas, the latter will, of 
courſe, fall into diſuſe. | 


But care muſt be taken to ſerve the rules upon, and 
to obtain the attachment againſt the late, and not the 
preſent ſheriff. 


On the 5th of November 1783, the late ſheriff; of 
London were ruled to return the writ of capias ad re- 
ſpondendum ; the late ſheriffs returned, the defendan: 
taken, whoſe body they had ready. On the 13th of 
November a rule was ſerved on the preſent ſheriſſs to 
bring in the body, which they did not, and an attach- 
ment was granted. Now, upon motion to ſet aſide the 
attachment, it appeared, that the old ſheriifs returned 
the writ, cepi corpusz and alſo, there was returned 
upon the writ, thus, by the new ſheriffs : „ This writ, 
« ag above indorſed, was delivered to us, the under 
« named, now ſheriffs, by the above-named late ſre- 
« riffs, at the time of their going out of office.” That 
therefore the rule ought to have been upon the old 
ſheriffs to bring in the body z upon ſhewing cauſe it 
was contended, that the new ſhcriffs having made the 
indorſement upon the writ, as before ſtated, they had 
made themſelves anſwerable for the body; but the 
court held, „ That the indorſement merely ſhewed 
« how the writ came into the hands of the preſent 
« ſheriſfa, and therefore ſet aſide the attachment.” 
Mich. Term 24 G. 3. Leigh gent. one, &c, v. Tur 
ner, Imp. C. B. 184. | 


As the proceſs of diſtringas, notwithſtanding the 


above rule, may, perhaps, be ſometimes reſorted ty 4 
01 


a «a 


mm 4a © $4, wa 


— 


— w=w1/7 


vec, VIII.] IN BAILABLE ACTIONS. 
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few obſervations thereon cannot be deemed wholly 
uſeleſs. 


The writ of diſtringas muſt always lie four days in the 
theriff's office z the teſte and return, therefore, ſhould 
agree therewith ; ſo that the return ſhould never be made 
till four days after the expiration of the rule to return the 
writ, Suppoſe, therefore, ſuch rule was obtained the 
firſt day of 7 Michaelmas term, November 6, it expires 
(being a four-day rule) on the roth; on that day ſheriff 
returns cepi corpus; you then ſue out the diſtringas, 
which may be teſted on the 6th November, and be re- 
turnable on the 14th, (eight days after,) viz. four days 
aſter the expiration of the rule; it ſhould be put imme- 
diately into ſheriff's office, and lay there the four days; 
otherwiſe time will be loſt, as it muſt always lie there 
four days; though not neceſſarily four days before the 
return, ſince it may be put in on the return-day, and lay 
four days from that time. 


The nature of the diſtringas, and how it is rendered 
effectual by the application of the iſſues levied, is ſuf- 
liciently explained by the following caſe : 


This was the caſe of a ſheriff who did not bring in 
the body after a return of a © cepi corpus” made by his 
predeceſſor z; for which neglect, or refuſal, ſeveral writs 
of diſtringas had iſſued againſt this ſucceeding ſheriff, 
For the practice is, that if a ſheriff, in office, returns a 
cepi corpus, and will not bring in the body, though he 
remains in office, an attachment ſhall go againſt him; 
but if he is gone out of office, an — — ſhall not 
Mue againſt his ſucceſſor, the new ſheriff, who did not 
make the return of cepi corpus; but a diſtringas is the 
method of enforcing him to bring in the body. And this 
latter was the preſent caſe, viz. that theſe writs of diſ- 
tringas had iſſued againſt the ſucceeding ſheriff for not 
bringing in the body upon a cepi corpus, returned by a 
former ſheriff, ſince gone out of office z and the court 
was applied to on behalf of the plaintiff, that they 
would direct the iſſues to be ſold, and that the plain» 
uf ſhould be paid his coſts out of the money ariſing 
hereby. | | 

It 


How long it 
muſt lie in the 
office, 


In what way the 
iſſues levied 
thereon to be 
aplicd, 


| 
| 


OF THE PROCESS, &. Ich. iv. 


Of proceeding againſt the Sheriff, &c, 


It was contended, on behalf of the ſheriff, agzing 
whom theſe writs of diſtringas had iſſued, that the 20 
of parliament of 10 G. 3. c. 50. does not extend to writs 
of diſtringas in general, but only to ſuch writs of if. 
tringas as are iſſued againſt members of parliament, 
relate to privilege of parliament; and this, chiefly, by 
reaſon of the title and the preamble of this act; the 
former is, © for the further preventing delays of juſtice 
by reaſon of privilege of parliament.” The latter is allo 
in expreſs terms, confined to the inconveniences ariſing 
from the delay of © ſuits by reaſon of privilege of par. 
liament.“ 


But lord Mansfield held, that this act of parliament 
relates to all writs of diſtringas in general, and is not 
confined to ſuch as concern privilege of parliament 


The court ordered the iſſues to be ſold, and the 
coſts hitherto incurred by the fault of the ſheriff to 
be taxed, and paid to the plaintiff out of the money 
ariſing thereby, and the reſidue to be retained in or- 
der to anſwer the event of the ſuit. Raban v. Plaiſtu, 
Bur. 2726. 
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CHAP. V. 
Of the Mode of proceeding by Special Ori- 


ginal in B. R. and by original Quare Clau- 


ſum fregit in C.,B. from the Commence- 
ment of the Suit to the Declaration. 


P the firſt chapter of this work there were four ſe- The different 


veral ways pointed out of bringing actions in the 
courts of King's Bench and Common Pleas, in all 
common caſes z namely, by bill, and by ſpecial original, 
in the former court; and in the latter, by original and 
capias, and by original quare clauſum fregit and ſummons. 


Havin l the mode of proceeding by 5:// 
in the King's Bench, and by capias in the Common 
Pleas, (which are the moſt uſual ways of bringing ac- 
tions,) from the commencement of the cauſe until de- 
ſendant is brought into court, it only remains to conſi- 
der in what manner the appearance of defendant is to 
be effecled, when the proceedings are by ſpecial original 
in the one court, or by original quare clauſum fregit and 
ſummons in the other. | 


There are few things relating to the practice of the 
courts more apt to confound and perplex the ſtudent, 
or practitioner, than the doctrine of writsz and as the 
mode of procceding, either by /pecial original in the 
King's Bench, or by original guare —_— fregit in tlie 
Common Pleas, is (comparatively ſpeaking) but ſeldom 
reſorted to, ſo it is, for the moſt part, but little under- 
ſood, We have already endeavoured to give the reader 
a general idea of its origin and meaning. in the firſt 
chapter of this work; and for further information there- 
on, we refer him to Appendix C. intending, in this 
place, merely to treat of the practice relating thereto, 
uninterrupted by any digreſſion. 


SECTION l. 
Of the Mode of proceeding by Special Original, 


in B. R. 


Upon ſuing out original writs, a fine is paid to the 
curfitor, proportionable to the debt or damages men- 
tioned 


ways of bringing 
ations, 


[Appendix C.] 


Fine paid on ſu- 
ing out origi- 
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tioned in the præcipe; (for the reaſon of this fine, {6 
Appendix B.;) the damages ſhould therefore be laid 3 
as moderate a ſum as can be done with ſafety and pm. 
priety. If the debt or damages be under 40l. nothin 
is paid, If, | 
J. 1.1 
From 40 pounds to 100 marks (i. e. 661. 138.) 0 6G; 
From 100 marks to 100 pounds - - 0 16% 
From 100 pounds to 200 marks 


„„ 
From 133. Gs. 8d. to 166]. 138. 4d. « « © 61 
From 166l. 138. 4d. to 200l, «= - - - rx 6g 
And for every 100 marks more 0 64 
Aud for every 100 pounds more 0 100 
1 g Made out a proveipe (a) on unſlampt paper, which, if it by 
— 8 actien on the case, mift recite 1 avhole carſe of _ 1 


larly ; carry it te filazer ( Mr. Adams), who will make ont th 
original (u) and the capinr (a), Fer the ſake of expedition, you wa 
firſt prepare cafias yourſelf, reciting the auh] cauſt of alin 
therein, as in pracipe ; pay filazer, for fi count in rein, 
2s. 6d. 3 15. for every other ; the ſame for the counts in capa; 
matting in all 55. far fil count in capias, and 18. for every other; 
pay als 4d. for 754 original emu get capiar ſealed, pay 14, 
Affidavit of debt to be firſt made, and mtmorandum of warraut 
procured, as in other caſes, 


, If deſendant to / you mean to arreſt defendant thereon, carry capias to pris 
be arrefled.8 ſberiſf' office ; for warrant pay 2%. 4d. 


If only to be But if difindant is only to be ſerved therewith, ſubſcribe th 

lerved, common notice for appearance, taking care, inſtead of the werdi=s 
« at Weſtminſter,“  /ay © whereſoever we ſhall then be in 
England.“ Ser ante, 00. 3. ſec, 1. Co 


Of the e and J/* wot taken on, or ſerved with capias, before the rium 
capias wit. reef, an alias and pluries may be ſued out 3 and if defindant i 
not to be found in the county where capias {ſred, ſue out a teltatun 
capias (b) ; or it may be ſued out in the firſt inſtance, nwithut 
Suing out any capiat but as it ought to be made out to warrant 

the teflatum, the filazer muſt be paid for it. 


Of defendant's JF the defendant is not held to ſpecial bail, he muſt anter lit 
2 0 l. appearance in eight days after the return o the capias, alias 
. pluries, according as the writ may be with which he is ſervtd 

and nit eight days after the quarto die poſt of fuch return, l 


(a) See the form of precipe, original, and capiar, &e, at the end d 
the vol. Ap;endix L. 


(o) For the forms of theſe writs, which are the ſame as in other <a 
: ſee Appendix L. 
9 my 
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with the filazer j pay 28. 6d. ; file, at the ſame time 
— or minute of — — defend. ; 


If defendant does not duly appear, — may enter an appear - Plaintiff may 
ance for him, according to the fatute, on affidavit of the ſervice of appear for him. 
the awrit, and * therein the kind of writ, and when and 

ubere retu „ with which he was ſerved (e). 


But if the defendant be held to ſpecial bail, he muſt Of putting in 

put in bail before a judge, within four days after the led ball, 
rto die poſt of the return of the writ, if the arreſt were 

in London or Middleſex ; and ſix ws if in any other 

county. But if the laſt day be a Sunday, he has all the 

next day to put bail in, 


Bail muſt be put in in the county where the capias Where bail muſt 
iſues. be put in, 


- 


As to the mode of putting in bail, excepting thereto, How t» put la, 
adding, juſtifying, as the like, it is the ſame as in — — 066 
common pleas in other bailable actions z ſec ante, ch. 4. 

ſec, 5, The proceedings are with the filazer ; but the 

ſees are ſomewhat more, 


So alſo the proceedings againſt the ſheriff to rule him How to rule the 
to return the writ or bring in the body, are ſimilar to ſheriff, a0. 
thoſe ſtated in the laſt ſection of the laſt chapter, 


Obſervations on the above Mode of Pro- 
ceeding, 


The uſual mode of proceeding in the court of King's 1 ts often ex- 
bench is by bill z but in particular caſes it may be er- — — : 
petient, and it is ſometimes even neceſary, to ſue by ſpe- cemry, to fv 


cial original, by original. 


It is expedient to proceed by original when the plaintiff When expe- 
trpecls defendant to be litigious, and to delay execution 4% 
by writ of error; becauſe, when proceedings in B. R. 
are by original, the writ of error muſt, in the firſt in- 
Nance, be made returnable in the Houſe of Lords, which, 
om the immediate expence occaſioned thereby, is often 
check to ſuch a ſtep being taken; whereas, upon pro- 


(e) For the form thereof, ſee Appendix L. 


__” ceſs 
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ceſs by % error les Immediately from the King's Bunch 
7 * 3 Chamber, and afterwards to the Huyl 
[2] LD 


When eie, It Is wergfary to proceed by er when there is 
two or more defendants, and any or elther of them eay- 
not be found fo as to be arreſted or ſerved with procel;, 
becauſe, in ſuch cafe, plaintiff cannot declare again) 
thoſe defendants who have been duly ſerved or arreſted, 
until he has w#/awed. the others z and proceſs of outlayry 
2 * upon proceedings by original, Bee ante, ch.]. 

Co 2. A. Fo | 


When ſuch defendants have been regularly outlawed, 
and plaintiff declares, ſuch outlawry muſt be ſuggelted 
in the declaration. | 


Debt muff To enable any party to proceed by ſpecial original, th: 
amount to 10. debt muſt amount to 101, F Stat. 5 Deb. 2. e. bs 


In what «Qions It was formerly doubted whether proceedings by ot 
_— — inal in B. R. could be had in debt or covenant; bu 
_— ' conceive that no ſuch doubt can at this day be enter 

tained, but that all perſonal actions, founded on a- 


tract, may be fued in this court either by bill or or / 

ginal. 

The reaſmof The reaſon of the former mode being adopted is, be- e 
1 by cauſe it is not only leſs expenſive in the courſe of the 
Ae. proceedings, but alſo becauſe a fine, proportionable w 

the amount of plaintiff's demand, muſt, in the firſt in- þ 

ſtance, as above ſhewn, be paid to the King on proce d 

by original. el 
All procee on ſpecial original muſt be before tht 

king kirafelf, whereſoever he fhall be in England. AI at 

writs, notices, &c. uſed in the courſe of the cauſe, fron ce 

the firſt to the laſt, as writs of inquiry, venire, diſtring of 

&c. muſt be made returnable on a general return d da 

whereſoever, &c. and not at Weſtminſter,” as in pr ch 
8 by bill. See ante, Introductory Obſervations 

l. 3. n 

| to 

The original writ itſelf iſſues out of Chancery, 1. ſit 

ſhould be teſted in the King's name, at Weſtminſter, a 20 


wherever the Chancery is holden. 3 Blac. Com. * 
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It may be teſted at auy me, even in yacation 4 be- How tee, 
aufe It ds preſumed, that the court of Chancery is al- 
ways open Whitebead V. Au, band, My, 494: Chancy 


„ Butter J Keb, 31g, 
But the teſte muſt be after the cauſe of action se- Tee mult be 


oceli | | afte 
4 crved, otherwiſe the writ is abateable, Jet, one, & e. 2e cavie of 
— 1. Burnet, cited, 2 Bur, 967, TR . 

j 0 
awry There ſhould be 15 days between the teſte and return; Muß be rg days 
ch, and, ſtrictly ſpeaking, the capias ſhould not bear teſte — 


until the quarto die poſt of the return of the original, 
and there ſhould be then 0 days between its teſte and 
return; and this indeed muſt be obſerved, if the plain- 
tiff queue to outlawry z but otherwiſe, both the ori- 
inal and gapias may be made returnable the ſame day, 
pere ſeems no ſpecifig time limited for the return of No limited time 
the original, though it is generally made returnable the “ den esa. 
ſame term, or the next to that in which it was iſſued 

but if not returnable for two or three terms it does 


y or not vitiate, for it is no detriment to the defendant. 
z but Dyer, 175. 
enters 
The teſte of the alias capiar ſhould be the quarts die How the alias, 


of the return of the * ; teſte of pluries the guar. e be 
to die poſt of the return of a/xas, and ſo on; and there 008. 
ſhould always be 15 days between the teſte and return of 


* each writ. See ante, ch, 3. ſec. 1. E. 6. 

| | 

le to By the ſtat. 16 Car. 1. c. 6, f. 7. the mortow of the Morrow of At- 
— Aſcenſion is a good return, although there be not 15 cenfion a good 


days between the fourth day of the ſaid return and the 
eſvig day of the morrow of the Holy Trinity. | 


But if the cauſe of action accrued in the vacation, Capias may bear 
and the teſte of the capias was the laſt day of the pre- 'efte laſt dun of 
ceding term, and ſo, apparently, ſued out before the cauſe n Bough ac- 
of action, yet it is regular; for in ſuch cafe, the actual vacation. 
day of ſuing out the writ is to be attended to. See ante, 


chap. 3. ſec. 1. E. 8. 


Sometimes, for the ſake of expedition, in proceeding someiwe · oi 
to outlawry, if the inſtructions be carried to the cur- gina! will be 
— To = =_ week of a term, and the cauſe * . 
action will admit of it, (4. e. if it accxucd garly enong 
for it muſt have . re ths ſs of th original) 

2 
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he will make the original returnable on the firſt, or ay 
other return of the preceding term, 'Tid. 14. 


If defendant not If the defendant is not held to bail, he muſt be ſerve 
— io e with a copy of the capiar and not of the original. for 
with copy of ca. the proceſs, to be ſerved according to the ſtatute, muſt be 
plas not of ori» aw againſt the perſon. Peter v. Reignier, Bar. 419, 


ee ante, ch. 3. ſec. c. A. 1. | 


With « noticeto There ſhould be alſo ſubſcribed a notice to appey 
appear, « on a general return, whereſoever, &c.“ See ante, 
ch. 3. ſec. 1. C. 


Such is the mode of proceeding in order to bring the 
defendant into court. by ſpecial original. We have he. 
fore ſhewn how to effet his appearance by hill and ex 
pias. As the future proceedings, whether by bill or 
original, vary but little, we ſhall from henceforth conk- 
der them together ; pointing out, in the progreſs of the 
work, ſuch differences as may exiſt between them, cou- 
tenting ourſelves, at preſent, with obſerving, 


Phintif muſt Firſt, that although the expences of proceeding by 
recover gol. to. ſpecial original are heavy, yet unleſs the plaintiff recorn 
n % gol. or upwards, he ſhall not, on taxing coſts, be a. 
cud any more or other coſts than he would be en- 
except in cer- titled to in caſe he had proceeded by bill (except 
t. la caſss, in ſuch actions in which he could not proceed by bill 
or in which any defendant ſhall be actually outlawed), 
If he wiſhes to And, ſecondly, That if plaintiff ſhould find that the 
—— damages laid in the 4 are not ſufficient to cover 
giv! writ, dow his demand, he. may apply by ſummons, in the ſame wi 
| ne may doit, as in proceedings by bill, to amend his declaration; an 
afterwards, ſhould judgment go by default, and a writ 
of error be brought, which would render it neceſſary to 
make the original correſpond with the declaration, he 
may petition the maſter of the rolls, that the curſitor 
may be directed to amend the original according]y 
which petition is entitled in the cauſe, and is engrofled 
on a treble 6d. ſtamp, It is taken to the ſecretary's 
office in the Rolls, where 58. 6d. is paid; and when an- 
ſwered, it is then taken to the curſitor, with the orig. 

nal, to be altered and re-ſealed, 


Wanteforigiml N. B. This is only neceſſary where error is brouglt 


r after judgment by default; for if it be after verdi, th 
3 origi. 


noo gy B-=- > © oy 
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original need not be altered, as the want of an original 
cannot, in ſuch a caſe, be aſſigned for error, 


SxzcT1on II. 


Of the Mode 4 proceeding by Original Quare 
Clauſum Fregit and Summons in C. B. 

The original quare clauſum fregit here mentioned, is 
preciſely the ſame kind of writ as that on which the pro- 
ceedings by capias are founded; the only difference is in 
the proceſs which iſſues upon that writ, inſtead of its be- 
ws my tas and alias, and the. like, which is proceſs 
aal — perſon ; it is by ſummons and diflringas, which 
is the proceſs againſt the defendant's goods. 


Formerly, except in few caſes, this was the only mode 
of compelling the defendant's appearance in civil actions, 
his perſon not being liable to an arreſt, But the writ of 
capiar being gradually introduced, and at length generally 
allowed, and being deemed the moſt effectual and pre- 
ferable mode of 3 the proceſs by ſummons and 
difringas fell almoſt into diſuſe. 


It is, however, by no means taken away; and is in 
ſome caſes preferable to the capias ; namely, where the 
defendant cannot be met with to be arreſted or ſerved 
vith proceſs, at leaſt without great delay and difficulty, 
and yet has that may be diſtrainedz for in this 
caſe, perſonal ſervice of the ſummons is not neceſſary 3 
but it is ſufficient for it to be left at defendant's houſe by 
the ſheriff's officer, and the writ to be returned—MNetice 
to the defendant ; and if he does not duly appear upon the 
appearance day of the return, the diftringas iſſues, and 

terwards an aliat, and ſo on, till he does appear, or un- 
til ſufficient goods haye been diſtrained and levied to an- 
Iwer plaintiff's demand. 


The mode of proceeding is as follows : 


Prepare memorandum, or minute of warrant 10 preſtente, as in 
ther caſes. See Introductory Obſervations, D. 3. Make out 
recipe for the eurfitor of the county where defendant hat goods. 
Middlex, . Original quare clauſum fregit for A. B. agai 
C. D. late of Wefminſter, — 75 2 etmin/ter, 4 
turnable before bis Majeſty's juftices at Weſtminſter, on the morrow 
7 All Souls, 6 7. 8. attorney. 
Take 


The meaning 
thereof, 


* How to proceed, 


Memorandum of 
warrant, "- 


Precipe for cur» 
ſitor. 
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How to get en- Take previpe and memorandum of warrant to 
wy re. wren 


When and bos the appearance day of the return of the writ Au 
de fe ad- ut ſhould ſhould appear, which is done by entering appearance — th 


ap pear, 


Pracipe for ap- Middleſex, . Appearance for C. D. late of Wefminge, 


ÞEa!1ances 


IF defendant 


— vracees by ſearching at the filazer's, and no appearance beim 


by diſtringas. 


By alias diftrin- alias in the fame way; and then, if defendant has nt 


$45. 


How to increafe in the Treaſury Chamber. The court, on the alias di 
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Go to proper ſheriff s office for a ſummons ; pay 28. 44. ; give it 
the officer you uſually employ ; pay him, for ſummoning each je, 
ant, 55. 


fllazer of that county where aurit <vas iffued, and at the ſamt tin 
delivering memorandum of warrant ts defend. The pracige fir 
appearance t1— | 


mercer, at the ſuit of A. B. to an original quare, and returnal| 
an the morrow of All Souls, ö | 
| P. X. Attoruy, 


If defendant does not appear, (which you may knoy 


entered,) apply to the ſheriff to return the original, whick 
file with the cuſtos brevium ; pay 4d, z he will give you 
an abſtract thereof on a flip of paper ; carry it to the 
filazer; pay 6d. If notice to defendant be returned a 
writ, make out diſtringas on a half-crown ſtampt patch. 
ment, and a præcipe for the office ; pay filazer for fig 
ing it, 28. d.; ſeal, 7d.; go with it to the ſherif 
othce; get a warrant thereon to diſtrain defendant's goods 
to 40s. z give it to the ſheriff's officer you employ ; pay 
him 10s. for levying. On the return of diltrings, 
which you may get returned at the office, ſue out at 


a OI © -—, JHÞY ia. 


= =9q\ =. 


appeared, move to increaſe the iſſues, either in court or 


ius. tringas, will grant a rule to levy in proportion to the 
— of plälntifs debt, for it is al diſcretion; of 
ſometimes, even to 40 or 5ol. Carry the rule, with the fu 
alias writ, to ſheriff. If not ſufficient levied thereon, and of 
defendant does not appear, fue out a p/urier, and mort, ww; 
as before, for a further increaſe of iſſues, which the coun 
will now grant to the amount of the debt and colts 
Plurier diftrin= carry rule, as before, with p/uries writ, to the ſheriff, wh pr 
ED will make out his warrant accordingly. When the ley dif 
How to apply has been made, get pluries writ returned; and if defend 
the (Gen, ant has not appeared, move to ſell the iſſues, and app!f | 
them to payment of defendant's debt and colts, purſuit pre 
N to ſtatute 10 Geo. 3+ C. LO, ; ws. I an 


l 
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f defendant ſhould have ared at any time aſter the Melon in court 
* of the diſtringas's,, — 4 — a rule obtained to , 10 0.3. 


ell the iſſues; then move the court, under the 10 G. 3. ws 
c. go. to ſell ſo mach of the iſſues as will be ſufficient to 

pay plaintiff his coſts incurred by reaſon of ſuch diſtrin- 

gas, and alias diſtringas, or as the caſe may be. 


The act of 10 Geo. 1 2 * to all writs of That a& ex- 
diftringns in general; though, by the prec'able of the track to all 
— ſees only to refer to ſuch as iſſue againſt i — lidria- 


members of patliament. Raban v. Plaiſlou, Bur. 2726. 


The return day io a clauſum fregit, and the guarto die When defendant 
þoft, ure both rec oned incluſively; nor is there any dif- — 


ference whether the return day be on Sunday, or any reckonee. 
other day. 


The defendant was ſerved with a clauſum fregit, re- 
tunable in four weeks from Eaſter- day; the return was 
Sunday April 2oth 3 the defendant not appearing on the 
Wedneſday following, the plaintiff, on the Thurſday, 
ſued out a djfringas ; on that day the defendant entered 
an appearance. On Friday morning the plaintiff's attor- 
ney levied 40s. under the diſtringas, on the defendant's 


goods, 


Low ſerſeant, obtained a rule to ſhew cauſe, wh 
theſe iſfues ſhould not be repaid to the defendant, wi 
coſts, on the ground, that the return day being Sunday, 
the defendant had till 'Thurſday to appear, and as the 
diſtringas iſſued on that day it was irregular. 


To this it was anſwered, that by the uniform practice 
of the court, the defendant was bound to appear within 
four days of the return of the wwrit, which are incluſive both 
of the return day and the grarto die poſt, and that Sunda 
was to be conſidered like any other return day. 


The court, after conſulting the ſecondaries as fo t 
practice, were of opinion againſt the defendant. R 
diſcharged. Fano v. Cohen, C. P. T. R. 9. 


After appeatance, plaintiff may declare upon this 
proceſs, in any county (though different from the writ) 
and in any cauſe of action; and may, after judgment, if 

neceſlary, 
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fendant into court, in all common caſes, whether th, 


| or cauſe of action againſt defendant, fully and par. 
this period of the ſuit, in all the above c 
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neceſſary, purchaſe a ſpecial original, to warrant the pn. 
ceedings. 


1 Having now ſhewn the mode of bringing 4.. 


action be bailable or not bailable, and whether th, 
proceedings be in the uſual way, by bill in the King; 
Bench, and capias in the Common Pleas, or by (ye. 
cial original in the former court, and original quae 
clauſum fregit and ſummons in the latter; the next 
Hep to be taken is, to ſet forth the plaintiffs chart 


ticularly, in the DecLaRaTION. And 


as, 
es, the 
proceedings which bitberto bave been widely difer 
ent, and therefore ſeparately conſidered, are near) 
fimilar, they will bereafter be treated of under an: 
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CHAP. VL 


Ol the Declaration and its Incidents.” 
- Ste. 1. Of the Declaration. 
SEC. 2. Of the Venue. 


Szcrion IJ. 
Of the Declaration... . 
HE defendant having appeared in court, it becomes — 


E 
t now the plaintiff 's duty to bring forward the parti- 
7 * he 22 aledgs againſt him 4 and 


is is done by couuting or declaring againſt the defend- 
t: the declaration or count being nothing more than ds 
ſtatement in writing of the cauſe of complaint which 

plintiff hath againſt the defendant, ſetting torth, with 

degree of accuracy, the time and place when and 

here, and the manner in which this cauſe of complaint 


oſe, together with the damage or injury ſuſtained by 
Min n conſequence thereof, 455 the — 
pllow the pleadiugs between the parties. | 


The declaration and pleadings were formerly made 

d carried on at the bar of the court | See Appendix L.] [Appendix L.] 
We taut, but ate now tranſmitted to paper, and de- | 
red to the parties. | 6 


Leſt the defendant ſhould be ſubjeC to the caprice or 
gligence of his adyerſary, the courts have fixed a cer- 
in limited time within which plaintiff muſt declare, 
h in default thereof, judgment of nonpror may be 


_ ke againſt him. 
1 When to ditlare. 

* The time in which plaintiff muſt declare is, | Time of decks, | 
x11 In 2. R, m1 tn C. J. 4 | 
1 Mr the end of the term ne dame a1 in J. R. only the db. 


Wing the he , 4 „at the m of uch 
4 dan my i Joon — — after return of 
* R Procgſi, 
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Ty OF THE DECLARATION fc. u. 


Of the Declaration, 


of nonprot. And thir in all proceſe, or iy 4 day: after, 
caſer, ( except replevin,) with- give plains f a yah 4 
out havi given any rule to and cannot fign noy „ a 
declare, I Car. 2. f. 2. that rult it txpired: if u 
6.3: fe 3. fuch rule be given, plaintif i 
this court bat till the gui 
the third term to declare in 
Mil. 9 Ann. Stewart v. 


| . arding, H. R. 121. 
dee further on this head, poſt, Obſervations, A, 


Of the different Ways of declaring. 


Explanation of Formerly, when the pleadings between the pari 
the different were carried on ore tenuſ ot the bar of the court, plain 
my of declare tiff could not declare until defendant had aQually ap. 
peared in eourt. Bo indeed for a long time aſter the in 
troduction of the practice of declaring and pleading by 
attorney, no declaration could be delivered till the de. 
Of declaring in fendant was brought into court; that is to (ay, uni 
@dief. common bail was filed, or appearance entered in action 
not bailable, or ſpecial bail put in and perfeQed in hal. 

able actions. e only way, therefore, of declar 
at that time was, declaring, as it is termed, in 5 
Baut for the ſake of expediting juſtice, it was afterwa 
Of declaring d ordered by rules of court, that plaintiff might declar 
15 immediately ypon the return of the proceſs, without 
waiting for defendant's appearance, which was calle 
declaring de bene efſe, or conditionally ; that is to ſay, ot 
ditionally until defendant had put in and perfected bail 
the action were bailable, op until he had filed common 
bail, or entered an appearance, if the action were nt 


.* 
* 


be only two There are therefore now two ways of declaring 
ways wherepro- namely, in chief and de bene efſe, in all actions founded 
Epls has iſſued. upon proceſs already iſſued againſt the defendant. 


tions wherein no proceſs has iſſped, and this is cal 

declaring by the bye, which can only be done when i 

defendant is actually in court ; for he is not till ide 

ſuppoſed to he in cuſtody : and this made of dechoi 
| 5 9 


2 declaring by But there is further a third way of declaring in v. 
bye. 


r .. .. 


810. L] 


AND ITS INCIDENTS. 


235 


Of the Declaration, 


is grounded 


the principle of the defendant being Meaning there- 


already in cuſtody, and therefore no occaſion for any * 
freſh proceſs to warrant the declaration, 


In whichever way the plaintiff declares, the doclara» Declarations 


tion muſt be either delivered or filed, according to the 


circumſtances of the caſe. 


mult be d livers 
ed or led. | 


We ſhall therefore proceed briefly to ſhew the prac- 
tice in each of the above ways of declaring, F 


Of declaring in chief. 


Declaring in chief is, when plaintiff declares after atk | 
the defendant has appeared ; and this may be either 


when defendant has bamſelf appeared, or when plaintiff 


has appeared for him according to the ſtatute, 
How, if defendant has appeared. 


J. R. 

In cauſe in which ſpe- 
cial — bail ſhall be 
fled > and notice thereof given 
to the att or the plaintiff, 
a 2 of 1225 — 
be delivered to the defendant's 
attorney, who ſhall pay for the 
ſame according to the uſual rate; 
but if the attorney for the de- 
. 3 his y 4 in his ab- 

t, refuſes to pay for ſuch 
cy; or if it Pall nr 
the abode of the detendant's 
— be unknown 70 the 
Plaintiff®s attorney, then it 
be lawful to leave ſuch — 
with the officer of this court 
appointed for affiling declara- 
tons, and notice thereof jhall, 
without delay, be given to 
lich defendant or his attorney ; 
and he declaration ſhall be held 
well delivered from the time of 
fach notice only. E. Trin. 2 


4 C. B. : 
IF the defendant's | Copy of decla- 
2 in bail, the ration to be de- 
declaration muſt be delivered to —— to de- 
him ; whereupon be muft pay — * 
for the ſame duty and warrant ; ö 
or on refuſal by him, or bis e Pay 
clerk in his abſence, or if his 
abode be unknown, it may 
be filed in the Protbonotary 
office on payment of 29. a count,' 
or 8d. fer ſheet ; and then, on 
notice thereof to the defendant 
or his attorney, (and from the 
time of giving ſuch notice, gud 
wot he — is Ma, 4 = 
delivered, ) and on rule to plead fice, and notice 
being given, judgment for want thereof given to 
of plea may be figned, and uo defendant or his 
may be received till the la-» 
claration i: taken out of the of- 
fice, R. T. 12 V. 3. 


If he refuſes, 
or plage of abode 
not known. 


Copy of decla- 

ration to be 16ſt 
mon bail filed for ſuch defendant or defendants by the plain. 
tiff 's attorney purſyant to the ſtatute, be plaintiff 'i attorry 
in ſuch caſe Mall leave a copy of the declaration in the office 


wir the * officer appointed for that purpeſe, and like; 
ter 


and notice given 
to defendant or 
his attorney, 

or leftar defend» 
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Of the Declaration, 


How, if plaintiff has 4 for defendant according to i, 
atute. 


In all cauſes, when a copy of the proceſt is ſerved non any G. 


ant or deſendants, and an appearance 1s entered, or com. 


give notice there to the defendant or defendants, by delivering 
4 Engliſh notice, written im ſecretary hand, to ſuch defendant ir 
defendants, or by leaving the ſame at the laft or moſt uſual place if 
abode of fuch defendant or defendants ; in which notice (hall le 
likewiſe expreſſed the nature of the action, and at whoſe (ut 
proſecuted (a), and the times limited by the rules of thi 
court for ſuch defendant or deſendants to plead to ſuch action; 


In caſe Qeſend- 42% that in caſe ſuch defendant or defendants de not plead to ſuch te. 


udgment may 


claration b ſoc? limited time ſo to be expreſſed in ſuch notice, jug. 
ment will entered againſt ſuch defendant or defenaants þ 4 
fault ; and from the time of giving ſuch notice as aforeſaid, ſuc) 


tion well declaration ſhall be deemed well delivered to ſuch defendant e 


delivered from 
time of notice. 


defendants, and wot olberwiſe. 


Aud in caſe ſuch defendant or defendants, after ſuch notice girth, 
do not plead by the time the rules for | pleading are out, tt 
faintiff may, in ſuch caſe, fign his judgment (b) without any giter 
or further calling for a plea, and thereon give notice of executing 
bi; aurit of inquiry, either by delivering a notice in awriling to ſub 
defendant or defendants, or by leaving the ſame at the laſt or mi 


place of abode, w/ual place of abode of Juch deſendant or defindants ; which u 
and held Cod, 6e a jufficient notice to ſuch defendunt or defendants of the tim if 


executing ſuch awrit of inquiry. R. In. 1 C. 2. 3. . 
Mich. I G, 2, C. B, 


For er explanation of theſe rules, ſce poſt, Obſervi- 
NI, Wo | 


Of declaring de bene eſſe. 


When plaintiff declares aſter the return of the pro- 
eeſs, but before the defendant has appeared, it is called 
declaring de bene oe or conditionally; that is to ſay, condi- 
tlonally until defendant has filed common bail in J. A. 


fe) In ©. B. the rule ſays, the notice muſt fignify In whoſe office fur! 
6 elarution is left. 

5) In C. B. the rule fays, that a rule to plead muſt be rſt given. 
ra,“ if 


1 


det 


of 
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\ Sg 


or entered an appearance in C. B. if the action be not 
bailable 3 or,until he has put in and perfected bail, or 

(in caſe bail has been put in but not juſtifled) until bail 
have juſtified; if the action be a bailable one. 


The lateſt rules reſpecting this practice of declarlrig 
de bene care the follow ing: 


B. R. 


t is ordered, that upon all 


— Ra. 
Upen procgſi returnable the How in B. R in 


proceſs to be ifued out of this firfts ſecond, or third return of — not dall 


court returnable before the laſt 
return of any term, Where no 
affidavit ſhall be made and filed 
of the cage of action, purſuant 
to the act of parliament for 
preventing wvexationus arreſts, 
the plaintiff may file or deliver 
decharatPn de Bene eſſe a? 
tie return 4 ſuch preceſs, with 
netice to plead in eight days af 
ter the filing or delivery thereef\ 
and i the defendant doth noi 
fe common bail and plead ali. 
in the ſaid eight days, the plain- 
4 having fled common bail 
r ſuch defendaht according 
to . act, may ſign 
judgment For want of a plea ; 
rovided that fuch declaration 
delivired or filed, and notice 
ray, { ve our days exclu- 
ſive befor> the end of ſuch 
term, and a rule to plead br 
«duly tntered, Rale Trinity 
tem 22 Geo, 4, 


Upon procyfi to be Lined and 
Male returnable as afor? uid, 


where an uſſidavit ſhall be 


any term, the declaration may 
be delivered de bene eſſe at io in C. B. in 
the return of the proceſs, with actions Whether 
notice to plead, if in London or bailablt or not. 
Middle/ex, ( and defendant lives 
within 20 miles of' Lordon, ) in 
four days : but if the plaintiff 
declares in any other county, 
then it may be delivered de bene 
elle, with notice to plead within 
eight days after declaration de- 
livered, either where there is 
ſpecial or common bail filed: 
ule Trin. & Geo. 3. 


Huw in . K. in 
actions bailable, 


made and filed of the cauſe of 


ation — to the ſaid at, 
the declaration may be filed or 
delivered de bene efle at the 
return of ach proce/i, *vith no« 
= te plend in Fout d after 


ng Or delivery, if the 
alien 
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þ 
Of the Declaration, 
N44 — % deftnd — 
1 t am 
e <uithin 20 mile of Lon- j 
don, and in eight day: if 10. 7 
ation 11 1 in ay — 
county, & tf defendant 1 
ahove 20 mile; from London x 
and if the 1 in 
bail, and doth net plead within 
— times yo are reſpedively 
Ul , udgment 
r — that fuck 
—— be — or — 
notice thereof” given 
before the end of . 
2 — yu to plead 
term 22 Geo, 3 
For an explanation of theſe rules, ſee poſt, Obſerm- 
tions, 2. | 4 
255 
As to the manner of delivering and filing the declar- 
tion ds bene eſſe, it is the ſame as in declaring in chief, 
t 
Of declaring by the bye. 
. 1 t 
A declaration by the bye is not | go on any oi -· f 
ginal writ or proceſs, but u e defendant's bei 
already in court at the ſuit either of plaintiff himſelf or 
ſome other perſon ; and therefore it is preſumed unne- 
ceſſary to ſuc out any other proceſs againſt him. With c 
reſpect to the practice relative to this mode of de- t 
claring, it is the ſame as declaring in chief : the only ( 
thing necefſary to be known is, in what caſes declari- | 
tions by the bye are allowable; for which fee poſt, Bz : 
6 
Heu declaration to be ingraſſed, charged for, and indorjud. 
Declaration ſhould be ingroſſed on treble penny a 
Kamped paper ;—charge ingroſſing 4d. per ſheet (71 
words making a ſheet) beſide Auty, but nothing for pi 


per z charge warrant to defend. p 
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Of the Declaration, 


al tbe and fr | 3 and t 
4, , I 1 $ Ai, » 
ale (Omen 5 according 140 1 44.) .- other athont, U 4 
, ener fAFANCEI de- 
* — to — 2 10d. 7 


at ſuit of attorngy, LD ad, 


Beſides which, you ſhould indorſe on declaration the 
time for defendant to plead thereto j and if the declara- 
non be filed or delivered dr bene ee, it ſhould be indorſed 
accordingly z as thus, if plaintiff declare in chief : 


The ds it to plead bereto in fh (or eight dayt, or Form findorſes 


within the firſt four days of next Michaelmat term, a the caſe may nalen — — 


be,) there judgment. | rar 
If plaintiff declare de bene 4/9, thus t 

L ai eee — — 
or dall * be put — = - — * 2 * and 

Lese be,) etberwi/e judgment. 


But this indorſement is not neceſſary when the de- Ingorfement not 
elaration js filed in the office, becauſe in that caſe a no- neceſſary if de- 
tice muſt be given to the defendant, or left at his laſt CO. 
uſual place of abodez which notice muſt —_— the na- tice mutt bo 
ture of the action, at whoſe ſuit, and the time allowed given, 


for pleading, as follows : 


Fern of Notice of Declaration, 


Tale notice, that a declaration was this day filed dub the rorm of notice 
clerk of the declaration: in the King's Bench office, in the Inner of declaration, 
Temple, Londen, (if in B. R.; or with the Prothonotaries at 
their office in Tanfield-court, in the Temple, London, if in 
C. J. ) conditionally until bail is put in and perfbcted, (ot 
until common bail be filed, or until common appearance be 
entered, as the caſe may be,) a: FE ab preſem Micharlmas 
tem, againſt you, at the fuit of the above named plaintiff, in an 
ation of treſpaſs on the caſe on ſtrveral promiſes, to the lai 
damage of tool. 3 phy hs. <> plead thereto in four day: (or as 
the caſe my be) from the date hereef, judgment aui be figntd 


again you by default, — e 1794. 


ours, 6. 


8.4 
hut. e D, th abs an, 2 ä 
4 
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. Tf declaration be filed in chief, then the notice is 2 
above, only omitting the words “ conditionally until ju; 
be put in and perfefted.” 


- » For furtherremarks hereon, ſee poſt, Obſervations, d. 


Of the Time allowed for pleading. 


As the time wherein defendant is to plead muſt be 
accurately indorſed on the declaration, or inſerted in the 


notice, it is extremely material that plaintiff thould be 


well acquainted therewith. 


How, if plain- 
tiff declare in 
chief in both 
courts, 


How if N 
— — 
ene eie in 
1 


How in C. 5. 


Whenever declaration is delivered or filed in chief, 
defendant is to pions in four days from the delivery 
thereof; provided the venue be in London or Middle. 


ſex, and the defendant lives within 20 miles of London, 


But if the venue be not in London or Middleſex, or if 
the defendant does not live within 20 miles of London, 
then he is to plead in eight days, and this in both 
courts, whether the action be bailable or not, 


But whenever the declaration is delivered or filed 4 
bene efſe, the time of pleading is different in the tuo 
courts; for in X. J. if the action be net bailable, it i 
always eight days z but if it be bailable, then four or 
eight, according to the above rule. But in C . 
no ſuch diſtincion prevails, but whether the action be 


bailable or not, the time for pleading is four or eight 


How, If deſend 
antbe entitled to 
an i\mparlance, 


and inte] 


days, the ſame as when plaintiff declares in chief, 


It is however to be remembered, that in both courts, 
and in all caſes, if the declaration be not delivered, or 
notice given ſour days excluſive before the end of the 
term, defendant is entitled to an imparlance z and there» 
fore the time for pleading is within the firſt four days of 


the next term. 


But ſee poſt, Ch. VII. Sec. VI. in what caſe defend+ 


ant is entitled to imparlance, 


* thus endeavoured to render the practice clear 


gible with reſpe& to the time of declaring, the 
| 13 anner 


— ren uw __ = — - 


cc ©» ©, 9 _ cc © 


b. V. 


e ig 28 
il bail 


ne, D. 


ITS 
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manner of declaring, the mode of delivering and filing de- 

clorations, and of 4 charging fer, and indorfing 


them, we proceed, by way of further illuſtration of the 
(ubje&t, to point out the moſt material caſes that have 


deen decided on this part of the proceedings. 
OBSERVATIONS UPON 
g. The Time of declaring. 


B. The different Ways of declaring. 
| 1. In chief. 
2. De bene efſe. 
3. By the bye. 


c. The Filing and Delivery of Declarations. 
D. The Notice of Declaration, and paying for 


lame, | 
E. Declaring againſt two Defendants when 


one only has appeared. 
5. The Declaration varying from Proceſs, 


G. The conſolidating of Declarations, and 
ſtriking out ſuperfluous Counts, 

þ. Defects in Proceſs cured by Declaration or 
otherwiſe, 

J. The Rule to declare, 

k. Of intitling Declarations, and of ſpecial 
Memorandums, x 


A. Of the Time of declaring. 3 


By the general rule of law a plaintiff muſt declare wi, 
Within a. months after the frown of the writ, or he — 
will be out of court. But by the rules of the courts, if 
he do not deliver his declaration within two terms, de- 
ſendant may ſign judgment of nonpros, If, however, no or Ino judge 
luch judgment be ſigned, plaintiff may (till deliver his ment, wi 
declaration at any time within the year. Worley v. Lee, he youre 


2 D. & E. 112. Penny v. Ha D. & E. 123. 
Sherſon . Hughes, 5 D. k E. * 8 0 


he be compelled ſo to do. Barnet v. Geering, 12 Mod, 
4217. 


(B a.) 
De bene ae, 


when plaintif clarations de bene qſe, the words are, * upon all proceis r 
may lo declare, turnable before the /aff return of any term; and in rul 


ing after the appearance of defendant, there are no pat- 
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It was formerly held, that if « declaration were ng 
delivered by the laſt day of the ſecond term, that is, 0 
or before the fitting of the court the laſt dey, although 
defendant had not ſigned monprov, that it was at hi 
option to receive the declaration afterwards, nor could 


And ſtill is it upon this that a new count ein-. 
not be added to — —— the ſecond term, be 
cauſe that would be tantamount to a new deelaration, 
and plaintiff could not declare after two terms. . 


v. Grifiths, Bay. 99% 


In B. K. plaintiff has only to the end of the ſecond 
term to declare In, whether called upon by rule or not; 
but in C. J. he has till the eflbin day of the third tern, 
if not called upon by rule, P. R. 121+ 


In both courts plaintiff has two terms to declare in il. 
ter bail is complete, 


But if there be a treaty between plaintiff and deſend- 


ant, he is not py to declare within that time, V. 
uf. 455» 


ter v. Steward, 3 


B. The different Ways of declaring, 


| | (B 1.) I chief. 
Declaring in chief being. the regular way of proceed 


ticular obſervations to be made thereon, ſaying the prac 

tical part, which is explained above, and the obſer 

__ relative to declarations in general mentioned here 
ter. 


(B 2.) De bene off. | 
In the rule of B. R. Trin. 22 Geo. 3. concerning de 


of C. B. 8 Geo. 3, the words are; © ppon proces 6 
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able the 1ſt, ad, or 3d return of any term, plaintiff 
ee. de bene eſſe, with notice to lead, 
kc,% From which words it has been underſtood, that 
no declaration could be filed or delivered de bene effe, ex» 
cept upon proceſs returnable before the /off return of the Explanation of 
term, Thus in a late ingenious book of 1 « Up. ale This. as 
« on proceſs returnable the 4% return of the term, t [i 
« declaration cannot be filed or delivered de bene offe + 
and the rules of court are referred to in ſupport of this 
doftrine, Tidd. 233. Dut with deference I conceive, 
that the operation of the above rules of court is not to 
confine declarations de bene g to proceſs returnable as 
thereln mentioned, but only to regulate the time where» 
in defendant is to plead to ſuch declarations on proceſs 
{o returnable, Plaintiff may declare de bene oe upon any 
pooch whenever returnable; but If it be not returna« 
before the laſt return of the term, the notice to 
plead muſt not be in four or elght days, as mentioned in 
the rules (ſince thoſe rules do not extend to ſuch decla« 
rations de bene eſo.) but the defendant will, in that caſe, 
be entitled to an imparlance, and the notice ſhould bg 
to plead within the firſt four days of the next term, 
eable to this is the determination in the caſe of 
vy and Martin in 1 C. B. T. R. 533. where on pro- 
ceſs returnable the 44 return of Trinity term, a decla- 
tion was filed de bene ſſ, with notice to plead within 
the firſt four days of Michaelmas term, and it was held 
regular, No reafon indeed is given, but it is ſubmitted, 
that it might have been upon the principle above men- 
toned, namely, that the rules of court only govern the 
ume of 4 to declarations de bene eſſe, returnable 
before the laſt return, and do not mean to prevent. plain- 
tis declaring de bene eſſe upon any proceſs returnable 
upon any fubſequent return, provided the notice to 
plead be accordingly within the firſt four days of the 
lollowing term. | | 


A declaration de bene eſe muſt be filed or delivered be- At what ü 
— — has appeared, and — before the 

me tor his appearing or putting in bail is expired. 

Fetrly v. Ln Bar, 342. 


For declaring after appearance is called — 


G, 
3 * 9 


Ho ſoon it 


may be filed, 
&c. 


Onretura day | 


Oneffoin day, 
how far good. 


- cauſe, it cannot be delivered ſo as to charge defendant 


and if this practice were to be countenaniced,; an attor- 
| ney might delay the ſervice of the writ till the night be. 


Blac. 750. 


Time for plead · 
ing how rec- 
koned. 


In C. F. 


that a declaration de bene «fe can be filed or delivered 


or later. Shadwell v. Angel, Burr. 55. 
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chief. And if plaintiff neglect to declare de bene gehe 
fore the time for defendant's appearance is out, he my 
firſt bring defendant into court by filing common hai 
or entering an appearance for hini acebrding to the U. 
tute, and thien declare againſt him in chief, Smith y 
Painter; 2 D. & E. 749. That is, provided the actor 
be not bailable z for if it be, plaintiff muſt then proce! 
againſt the ſheriff, or upon the bail-bond: 


In B. R. the return diy of the writ is the ſooneſ 


and where an original is returnable on the eſſoin day f 
term, a declaration cannot be delivered de bene J til 
the firſt day of term. Burgh v. Dixon, 14 G. 2. 


But in C. B., although declaration may be delivered 
de bene eſſe on the return day, and be good for many pur. 
poſes, yet being in favour of plaintiff to expedite hi 


with paying for the declaration till the appearance day; 
for the four days of grace are allowed defendant to make 
an end of the cauſe by payment of the debt or otherwiſ; 


fore the return, and charge the defendant with the col 
of declaration as well as proceſs. Golding v. Graz, 


And in B. R. the maſter will not allow coſts of de- 
claration delivered under ſuch unfair circumſtances: 


The eight days time when defendant is to plead 
reckons from the delivery of the declaration, be it ſooner 


So in C. B. if a declaration is delivered de bene fe u 
the eſſoin day of the return, defendant is entitled to eigit 
days time to plead, (though it be a caſe that would other. 
wiſe require only four ;) if after the eſſdin day, and oi 
or before the appearance day of the returrt of the wit 
the defendant is entitled to four days from the appear 
ance day; and if delivered after the appearance di; 
then to four days ter delivery, Blac. 1243. 


et) AND ITS INCIDENTS, 


Of the Declaration. 


Although the delivery of a declaration de bene fe af. 
ter the time expired for putting in bail is a bad delivery, 
etit is not a Waiver of exception to bail; but demand» 
ing a plea is; becauſe the latter is admitting the de- 
ſendant to be in court and in a condition to plead, L/ 


ter v. Wainhouſe, Bar. 92. 


Where declaration is delivered de bene qſe at the re- 
turn of proceſs, with notice for defendant to plead with- 
in eight days after ſuch delivery, if the defendant do 
not file common bail and plead within ſuch eight days, 
plaintiff may ſign judgment for want of a plea, having 
frit filed common bail for defendant, and a rule to 
plead having alſo been duly entered. Shadwell v. Angel, 


Burr, 85. 


Care ſhould be taken to mark the declaration de bene 
5 otherwiſe it will be irregular; and if delivered be- 
ore ſpecial bail put in, it will be a waiver of the bail. 
Evans v. Tillam. Bar. 257, Imp. C. B. 4th Edit. 231, 


- 
(B 3.) Of ceclaring by th: bye. 


It has been already obſerved, that declarations by the 
bye are not grounded on any original writ or proceſs, 
but upon the defendant's being in court. Now there 
are three ways in which a defendant may be in court : 
it, He may be in the actual cuſtody of the marſhal as a 
priſoner: 2d, He may have voluntarily come into court 
at the ſuit of any perſon, by having himſelf filed com- 
mon bail and the like : or, 3d, He may have been forced 
into court by plaintiff's having filed common bail, or 
entered an appearance for him according to the ſtatute. 


Now in the two firſt caſes, by the praQtice of the King's 
bench, any perſon may deliver or file declarations againſt 
him by the bye, provided they be delivered or filed 
Fithin the ſame term that the proceſs againſt defendant 
upon which he is either ſo in cuſtody, or to which he 

has ſo voluntarily appeared) is returnable, Suſyard v. 
Harris, Burr. 2180, - 


And 


waiver of ball. 


If defendant do 


tign judgment. 


Declaring by the 


uc. . 


Keel & U v. Robins, Bar. 337. 
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And the plaintiff himſelf may declare by the hy 

__ him at any time before the end of the next tem 

— the return of the proceſs. Smith v. Muller, 3 D. x 
27. 


But in the 3d cafe, where defendant has been fir; 
into court, no other perſon except the plaintiff himſelf, 
can deliver a declaration by the bye againſt him. . 
Mich. 10 G. 2. Wallis v. Smith, Cal. Tem. Hard. 20) 


Such is the practiee of the court of King's Bench: by 
that of the Common Pleas is otherwiſe ; for there, in 
all caſes, no * can declare by the bye, except the 
plaintiff himſelf; and he muſt do it within the fame 
term in which the writ is returnable. Methrwin v. Pyl, 
Caf. Prac.C. B. 6. Dunn v. Hutt, Bar. 346. 

7 


Which rule alſo prevails in B. R. when the action i 
by original. Tidd. 217. 


N. B. The reaſon of this difference in the practice 
the courts ſeems to be, that in HB. R. when defendant is 
actually in court, either by having filed common bil, 
or arreſted and put in ſpecial bail, he is preſumed tobe 
in the cuſtody of the marſhal, ready to anſwer all de- 
clarations that may be brought againſt him by any per- 
ſon whatſoever z whereas in C. B. he is only in cout 
guead the plaintiff. 


If a joint action be brought, either of the plaintif's 
declaring ſeverally by the bye, will be deemed u 
ſtrangers, and can only do ſo in B. R., and that ſubject 
to the above rules. Sulyard v. Harris, Burr, 2181, 


| So in B. R. in an action at the ſuit of the baron only, 
a declaration may be delivered by the bye at the ſuits! 
himſelf and feme, and vice verſa; but not ſo in C. J 


So in B. R. upon proceſs with an ac-etiam at ſuit i 
intiff as executor or aſſignee, he may declare by ti 
ye in his own right: but not ſo in C. B. unleſs it ver 


a general clauſum fregit without an ac-etiam. 10 


- 


nn 


= 


h. VI. 
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But in all caſes where defendant comes in by rule of yow tt defend. 
and not by proceſs, he is not compellable to re- ant is in court. 

ceive 4 declaration by the bye z as where a perſon by d ru at curl 

rule of court is made defendant in ejectment and files 

common bail, and other ſimilar caſes. Styles 47, 


Where the action is by ſpecial original, either in or aQian be 
B. R. or C. B., plaintiff muſt firſt declare agreeable to =; _ orlgle 
that original, before he can deliver a declaration by the , 


hee. 


If the action be bailable, but not by ſpecial original, or be ballable er 
u by bill of Middleſex or latitat in B. R. , or by a quare 
it in C. B. with an ac-etiam, plaintiff may de- 
care by the bye for a different cauſe of action, before 
he has declared in the original action; but in ſuch caſe 
he will forfeit his bail; becauſe in bailable actions, if 
the declaration differ. from the writ, it incurs ſuch for- 
feiture, Holmes v. Small, Caf. Pr. C. B. 58. 


But if the ſait be not bailable, either plaintiff or a 
third perſon in B. R. may declare by the bye in any ac- 
tion he pleaſes; nor ſuch third perſon wait for the 
delivery of a declaration by the plaintiff in the writ, Con. 
Philip's caſe, 1 Crom. 96. 


A declaration may be delivered by the bye even after When deliyered 
the debt and coſts of the firſt declaration are paid ; pro- and the colts 
rided it be delivered of the ſame term in which writ is 
returnable. P. R. 144. Hand v. Willett. 


C. Of filing and delivering Decharation. C. 


The general rules which govern the filing or deliver- 
ing of declarations have been already ſtated ante p. 235. 
the following are a few determinations tending 

to explain them: 


If the defendant's attorney be known, a of the To whom de- 
tion muſt be delivered to him: and if A be a Weg 
country attorney, then it ought to be delivered to his 
gent in town: for if it be delivered to the defendant 
himſelf, 


OF THE DECLARATION (Ch. v. 


Of the Declaration. 


himſelf, or left in the office, unleſs the attorney k. 
fuſed to pay for it, it will be a bad delivery. P. R. 126 
White v. Edwards. Ray. 1408. 8 Mod. 379. 


When filed. But if the place of abode of defendant's attorney be 
not known, or if ſuch attorney refuſe to pay for deck. 

ration, then a copy muſt be filed in the proper office, liſt 

but even then not left with defendant himſelf or at hi 


houſe. _ I 
3 , | of al 

So if plaintiff files common bail, or enters appearance 
for defendant according to the ſtatute. 28 "ue 
If ſuch defendant, for whom plaintiff ſo appears, i» 7 
a practiſing attorney, he muſt not deliver declaration to N 
him at his chambers, but muſt leave it in the office. of d 


. R. 128. Heber v. King. 


1 
At what time. A copy of declaration ought to be delivered or filed 
before nine in the evening, otherwiſe plaintiff will be 


entitled to an imparlance, and judgment, if ſigned, wil b 

be ſet aſide. P. R. 123. Bayh v. Dennis. "x 

— days bee Declaration ſhould be delivered four days excluſite it v. 
1 before the end of the term, 's e.) on the 8th, if term 

ends on the 12th, or defendant will be entitled to an 1 

imparlance, P. R. 125, Porter v. Barnes. * 

Wyn 

Not on Sunday, Delivery of a declaration on a Sunday bad, though not 
caſes may be found to the contrary. Walker v. Town, 

Bar. 300. Morgan and Johnſon, C. B. T. R. 629. It 

When declaration is delivered, a notice to plead fore 

ſhould be indorſed thereon z but when it is filed it need 5 

not. Nor indeed is it abſolutely neceſſary for. ghe notice jm, 

to plead to be given at the time declaration is, or u. 

dorſed on it; for if given afterwards, pr, it be 1 
due notice as to length of time, it will be good. An, 

C. B. 2 Wil. 137. It 

. , . dir 

w. Di. The Notice of Declaration, and paying for —— 

: ſame. thoug 

In all cafes where declarations are left or filed at the va F: 


office, a proper notice thereof muſt be given to _ 


1) ANDITS INCIDENTS. 


«VI, 
Of the Declaration. 

nt or bis attorney; for if declaration be left in office, 
— and notice given to defendant's attorney, it is tanta- 
126, ont to a delivery of it to him. Thomas v. Buſbell, 

Cal. Prac. C. B. 84. 

be | 

th If not delivered to the attorney, it muſt be left at the 
ice, Lf or uſval place of abode of defendant. | 
bis 


If neither the attorney nor the defendant's laſt place 
of abode can be found, application may be made to the 
court, that notice left at the office may be good, unleſs 
the bail, if, any, ſhew cauſe to the contrary. Miller v. 


Parſuu, Bar. 307- 


249 


How ſerved, 


be 

to Notice has been held good when put under the door 

ce, of defendant's houſe, which was empty and ſhut up; 
court thinking it a trick of defendant's to avoid proceſs. 

led Vad v. Dodgſon, Bar. 278. 

* But where it was merely put under the latch of de- 
fendant's door, without its appearing that the perſon who 
kit the notice knocked or endeavoured to open the door, 

ive it was bad. Talbot v. Oldham, Bar. 411. 

rm 

an If the action be againſt two or more, notice muſt be 
piven to all the defendants, or it will be bad. Coulſon v. 
Turnbull, & others, Bar. 246. Xingden v. Horn & 

gh mother, Bar. 293. 

pn | 

It muſt be ſerved before nine in the evening, and be- 

id fore rule to plead is given. P. R. 131. & 135. 121, 

ed 


ſm, C. B. T. R. 629. 
This notice muſt be in writing. P. R. 130. | 


|t ought to follow the proceſs ; ſo that where a perſon 
eding in Dorchefter, took lodgings in Londen for three 
or four days, and was there ſeryed with proceſs, al- 
though he immediately after went home into the coun- 
, notice of declaration left for him at his lodgings was 


bed good, P. R. 129. 


nt 


It muſt not be ſerved on a Sunday. Morgan v. Jobn- 


8 It 
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Its contents, 


Nature of action. 


At whoſe ſuit, 


Dated. 


When neceffary In B. R. this notice is neceſſary in all caſes ; but io 
in B,R.zwC.B. C. B. it has been held, that notice of a declaration bet 


OF THE DECLARATION fc. u. 


Of the Declaration. 


It ought to ſpecify technically the nature of the 2. 
tion, as treſ of treſpaſs on the caſe upon promiſes 
treſpaſs on the caſe for tort, debt, covenant, and the 
like, or jt will be inſufficient, although, perhaps, it my 
deſcribe the cauſe of action ſo as to be underſtood h 
common people. 


As if it ſays that plaintiff declares on a note of hang; 
or that it is an action for work and labour done hy 
plaintiff for defendant ; though intelligible in commot 
parlance, yet the notice is bad; becauſe the nature of 
the action as debt or treſpaſs on the caſe is not techn 
cally expreſſed. Taylor v. Sherman, Bar. 299. Grav 
v. Wiſe, 2 Wil. 84, Bartholomew v. Golding, Bar 29. 


It muſt ſhew the nature of the action with ſufficient 
certainty ; fo that merely to fay in an action on the cal, 
without mentioning whether upon contract or for ton, 
is not ſufficient, P. R. 131, | 


81 


But it need only mention the nature of the adio, 
for the declaration will ſhew the particulars. P. R. Iz; 


It ſhould further ſpecify at whoſe ſuit proſecuted, and 
the time allowed for pleading thereto ; and that unlel 
defendant plead in that time, judgment will be ſgnel, 


Notice to plead in four days when defendant is es 
titled to eight, bad; and judgment ſet aſide, though net 
ſigned till after the eight days. P. R. 135. 


So it ſhould be properly dated ; for it will be bad for 
want of a date. Cr:mmell v. Godwin, Bar. 409. 
P. R. 134- 


For if the notice be irregular, and plaintiff ſigns judg: 
ment for want of a plea, defendant may ſet it afide c 
motion for ſuch irregularity, Graves v. Wiſe, 2 Wil 3% 
Bar. 291. 


ivg left in the office, is not neceſſary in bailable _ 


LET 
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Of the Declaration. 


where defendant's attorney has put in bail, for he ought 
to ſearch for it 3 but in actions not bailable it is. P. R. 
149- Simons V. Shannon, Blac. 72 5 


Ch. V. 


he dc. 
Miles 
nd the 
it may ; ; 
00d by 84 2, and vide Simmons & Shannon, as reported 


3 Wil, 147- 


hand; The declaration 18 only well delivered from the time How it operates 


one by of the notice; and is, therefore, to be conſidered as of en dec.atation. 
mmon WY that term in which notice was given. Tieid v. Gooding, 

ture of 1 Barn. 46. 

techais 


Interlocutory judgment was ſet aſide for defect of no- 
tice. In the term following (Michaelmas) plaintiff gave 
freſh notice, and forwant of plea ſigned judgment: which 
ſecond judgment was ſet aſide on the ground, that the 
declaration was only well delivered from the time of ſerv- 
ing ſecond notice; and that the writ being returnable in 
Eater, declaration was delivered too late, and plaintiff 
nuſt begin again. Bartholomew v. Goulding, Bar. 291. 


Grave 
r 291, 
ficient 
le cale, 
Ir tort, 


action, 
. 13 


al, and 
unlels 


gned, 


Formerly, therefore, when it was held, that plaintiff Former practice. 
mult declare before the end of the next term after re- 
turn of proceſs, or he would be out of court; although 
dechration was filed within that time, yet if the notice 
vas not delivered until after ſuch ſecond term, though 
een before the eſſoin day of the third, it was held bad. 


— ” Prichard & Lewis, Bar. 304, 
oh no 
Afterwards it was determined, that if the declaration ie altered. 
rere filed within the ſecond term, notice given before the 
bad for choign day of the following term was good. Weſt & 
« 40) Wafer d, Bur. 145 2. 
| But the practice now is, that if the declaration be Prefert practice 
s judg- bled within the ſecond term, notice of declaration ſerved of fervingrotice 
(ide 00 WW the efſoin day of the third, or indeed at any time with © e 
i 8, the 12 months from the return of writ, will be good, 
Fonded defendant has not ſigned judgment of nonpros z 
decauſe plaintiff has all that time to declare in before he 
but u out of court. Morley & Lee, 2D. & E. 112. Penny 
* 1 Harvey, 3 D. & E. 123. 


32 When 


25 2 


Of paying ſor 
declaration. 


OF THE DECLARATION cu. v. 


Of the Declaration. 


When declaration is delivered, defendant's a 
muſt pay for it; as alſo the 4d. for the warrant, 2 


charged thereon : if he refuſes to pay either, plaintif 


cannot ſign judgment (Oneale v. Price, 4 D. & E, 370.) 
but he muſt leave the declaration in the office, and pro- 
ceed by giving a rule to plead, and demanding a plea, 
and for want of it, ſign judgment ; taking care not to 


ive a plea till the copy of declaration is paid for, 


So where declaration is in the firſt inſtance filed, and 
notice thereof given, defendant muſt take it out of of. 


ice and pay for it, before plaintiff is obliged to receire 


Of declaring 
againſt two, 
when one only 
has appeared. 


his plea; and though defendant appears and tenders a 
plea, yet plaintiff may ſign judgment for want of de. 
claration being taken out of office and paid for, 
1 Wil. 173. | 


Formerly the declaration itſelf was delivered to de- 
fendant's attorney, who made a copy of it and returned 
it (Tidd, 229.) : and I preſume it was upon that practice 
being diſuſed, that the obligation upon defendant to pay 
for a copy attached, 


E. Declaring againſt two Defendants, when only 
| one has appeared, 


In both courts, and in all actions, whether bailadlc 
or not, if there be two defendants againſt whom plain. 
tiff wiſhes to declare upon a joint contract or cauſe of 
action, and one only appears or puts in bail, plaintif 
cannot declare until the other either appears or is out 
lawed. | | 


But he cannot be outlawed unleſs the proceedings 
were by ſpecial original: ſo that it is ſometimes uſeful 


to ſue by original, when it is ſuſpected that either of he 


defendants will not appear, or cannot be found. 


In ſuch caſe, therefore, plaintiff ſhould apply to 2 
judge for an order for time to declare again the ee. 
ſendant, (already in court, ) until the other appears, 0 
arreſted, and puts in bail, or is outlawed, as the 

may be. | For 


oy —, A wo 
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Of the Declaration. 
orney For a declaration firſt delivered to one, and then; 
t, as when the other appears, to the other, is irregular. 


intif Knight v. Parker and another, Blac, 759. 


Where a /atitat was againſt two, returnable in 
Michaelmas term, and one appearing, plaintiff filed de- 
claration againſt him, and took out an alias returnable in 
Hilary term, in which both defendants were named, and 
then the other defendant appeared, and plaintiff filed à 


and new declaration againſt both as of Michaelmas Term; 
f of. the firſt was held to be void, and the ſecond wrong 
cene dated. Stork v. Herbert & Eyton, 1 Wil: 242. 

ers a 


| But the court refuſed to ſtay proceedings, ſaying, 
plaintiff might amend as it was but a miſtake. 


If one defendant has been outlawed and plaintiff de- 
clares againſt the other, it ſhall not be in the power of 
the latter, by pleading, to impeach the outlawry; Sy- 
mand: v. Parmiter, Blac. 21. 


though four be put in a writ, if plaintiff has a ſeparate 
cauſe of action againſt each, he may afterwards declare 
ſererally againſt one or more of them; but not ſo if the 
proceſs be bailable. 


On common ptoceſs, where the action is not bailable, Different on 


common and 


bailable proceſs, 
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lable 
lain- If plaintiff has a joint and ſeparate cauſe of action 
e of cainſt the four, as where defendants are all bound in 
ntif at obligation to him jointly and ſeverally, he muſt de- 
out- clare either againſt them all jointly or againſt each 
ſererally, and eannot, if two or three appear, declare 
: jointiy againſt them only. | 
ings | 
ſeful 
{rhe F. Of Declaration varying from Proceſs. 
Re The chief diſtinction in caſes of declaration varying Of declaration 
= from proceſs is, whether the action be bailable or not. — 
1 
i defendant be held to ſpecial bail, plaintiff muſt not See ane ch. 3 
teclare for a different cauſe of action, or in a different ſec. 1.E. 344, f. 
For capacity than mentioned in writ, otherwiſe bail will 
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Of the Declaration, 


be diſcharged, and court, on motion, will order a com. 
mon appearance, Hally v. Tipping, 3 Wil. 61., as if 
the ac etiam writ was in his own right, and he after. 
wards declared as executor.-/b,, - 


80 if plaintiff ſues out a gr clauſum fregit and de. 
clarcs 5 trover. Turing v. Jones, 7 Mich. J. 
34 Geo. 3. 


But the court will not — gre out of cu. 
tody on filing common bail, on the ground of a variance 
between the declaration and the writ in the ſum men. 
tioned in the ac etiam, the declaration being only for 
half the ſum mentioned in the writ, 16, 


Formerly, indeed, he could not declare in a different 
county; but now, by R. Hil. 22 Geo. 3., plaintiff may 
declare in a different county than that named in the writ, 
without loſing his bail. | 


If the action be by ſpecial original, a greater ſtrid- 
neſs is obſervable ; and 1n order to prevent incongruity 
on the record, declaration muſt ſtrictly purſue the writ, 
Turing v. Jones, K. B. Mich. T. 34 G. 2. 


But if the action be not bailable, and by bill of Mid- 
dleſex, /atifat, or capias, the proceſs is deemed a mere 
ſummons to bring defendant into court, and plaintif 
may afterwards declare for any cauſe of action different 
from or not expreſſed in the writ. 


So he may declare in any capacity as aſſignee of the 
ſheriff, executor, adminiſtrator, or even qui tam, or the 
like, though proceſs ſued out in his own right generally; 
decauſe this tends to narrow rather than enlarge plain- 
tiff's demand. Lid v. Williams, 3 Wil. 141. 


So if the demand be ſtill the ſame, though plaintif 


be ſuperfluouſly deſcribed as executor or adminiſtratcr 
in proceſs, yet he may declare in his own right. —bid. 


But not if the demand be different ; for if proceſs be 
gui tam, he cannot declare generally ; becauſe there the 


demand 


{- 4X 


_ - 
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gemand is not only enlarged, but its very nature 
Dr Canning. v. Davir, Burr. 241. Blac. 123, 
2 Wil. 392. 


80 if proceſs be in a ſpecial character as 17 nee of a 
bankrupt, plaintiff cannot declare generally in his own 
right, eggs aſſiguee v. Ford, 25 Geo. 3, 


Where plaintiff, by declaring different from his writ, 
wives his ball, and after verdict, bringe an action on 
the judgment, he ſhall not have bail in ſuch action. 
Crutebfield v. Seyward, 2 Wil. 93. 


A variance between the writ and declaration in the as 
ſiam (the one being in caſe on promiſes, and the decla- 
ration in debt) was held not material, the ſum ſworn to 
being under 40 J.; and the ſtat. 13 Car. 2. ſt. 2. c. 2. 
on which the ac etiam is grounded, operates only where 
the 2 is above 40 J. Lockwood v. Hill, C. B. 
I. R. 310. 


N. B. This is 2 diſtinction little attended to. See 
ends I. 1 

The declaration ſhould correſpond with procefs in the 
names and deſcription of the parties z for if there be a 


—p_ variance, court will ſet aſide proceedings. 
224. | 


But if plaintiff ſue the defendant by a wrong chriſtian 
name, and he has appeared by his right name, plaintiff 
may declare againſt him by ſuch right name; but it 
muſt be a voluntary appearance z for plaintiff cannot 
file common bail for him by his right name and then de- 
clare, Doo v. Butcher, 3 D. & E. 611. 


The proper way for defendant to take advantage of 
any variance is, to move the coutt for proceedings to be 
ſet alide: for if the declaration vary from the writ, the 


court will not now . t, and without oyer, 
e 


were defendant to plead the variance, it would be de- 
murrable. Yanderplank v. Banks, 2 Wil. 85. 


84 | E. Of 
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How to take ad- 
vantage of va- 


- 
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&S, C. Ofconſolidating Declarations and lriking out 
ſuperfluous Counts. 


Of conſolidating It is a matter of diſcretion in the court to oblige 
declarations. plaintiff to confolidate declarations. 


But where the cauſes of action may be joined, and 
no good reaſon is ſhewn why they ſhould not, the court 
will order them to be conſolidated ; and if the conduct 
of plaintiff ſeems oppreſſive, will even compel him to pay 
* coſts of the application. Cecil v. Brigges, 2 D. & 
639. 


Nor is it ſufficient to alledge, that plaintiff may be 
ready with his witneſſes in one and not in the other 
cauſe,. fince he might apply to put off the trial upon that 
ground. — Bid. : 


This, however, uſed to be deemed a good reaſon; 
and the courts formerly very rarely obliged plaintiffs to 
_ conſolidate declarations upon that account. Minati v. 


It was even refuſed in ejectments, although ten de- 
clarations were delivered on the ſame demiſe, for ten 
houſes..— Ib. 1149. : 


Though in C. B. in a Gmilar caſe they were ordered 
to be = into one iſſue. Grimſton v. Grimſlon, Cal. 
Prac. C. B. 119. 


So three declarations ſor the ſame aſſault were or- 
dered to be joined. P. R. 151. | 


Two declarations, one againſt huſband and wife, and 
the other againft the wife only, cannot be conſolidated. 
$within V. incent, 2 Wil. 227» 


Of Ariking out If the declaration contain any counts or 
— ſuperſluous matter of any length, as unneceſlary title let 


8 out or the like, court, on motion, will order them to be 
ſtruck out; and ſometimes (if evidently put in to fwell 


the declaration, ) with coſts of the motion. The 


16 
1 * 
Of the Declaration. 1 


The uſual way is, to move the court for rule to ſhew 15 
cauſe why the declaration ſhould not be referred to the . 
maſter, (or prothonotary, ) for him to ſtrike out the un- N 
neceſſary counts, and (if the caſe will warrant it) why b 1. 
— ſhould not pay coſts of the application. 


H. Defects in Proceſs how cured, by Declara- 2. 
tion or otherwiſe. | | 


Though the proceſs were wrong, if declaration be Of defects in 
right it will ſometimes cure it. | proceſs cured, 


As if defendant be ſued or arreſted by a wrong name, by declaration; 
and appears or enters into bail-bond by his right name, 
and plaintiff afterwards declares right, court will not in- 
terpoſe. Hole v. Finch, 2 Wil. 393. 


Again, if the proceſs be in any reſpect defeCtive, or by taking it out 
there was any irregularity in ſervice thereof, or other- of office ; 
wiſe on part of plaintiff, if defendant's attorney takes 
declaration out of the office and pays for it, all preced- 
ing irregularity is waived : for the proceſs is only to bring 
endant into court, and he cannot have declaration 
without coming into court. Caſwall v. Martin, Caf. 
Tem. Hard. 369. Whale v. Fuller, C. B. T. R. 222. 


Sodefefts in proceſs will be cured by not applying to by not appyiog 
the court in time. in time. 


It is ſaid that ſuch application muſt be made two days 
before executing inquiry. P. R. 127. 


In another caſe any time before interlocutory judg- 
ment ſigned. Bar. 269. 


Certainly too late if after writ of inquiry executed. 


Knight v. Parker, Blac. 759. 


But the ſafeſt rule is to make the application with all 
ſlible diligencez for ſuch objections are at beſt but 
ile countenanced, and if the party has unneceſſarily 
ꝛcquieſced under them, the court will be ſtrongly in - 


ned to deny the motion. | 
ll I. Of 
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Ot the rule to 
declare. 
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4. Of the Rule to declare. 


If plaintiff does not wiſh to declare within the time 
allowed (viz. before the end of the next term after re- 
turn of proceſs), he muſt on the laſt day of ſuch term 
get a rule to declare till the firſt day of the next term, 
otherwiſe defendant may ſign judgment of nonpros : if 
he ſtill wants further time, he may on the Firſt day of 


the term, get another rule to declare until the laſt day 


of the term, and then another until the firſt day of the 
following term, and ſo on, taking out two in each term, 


until defendant chooſes to ſtop him; for he may, if he 


How obtained. 


thinks fit, move the court by counſel, hat the laft rul: 
may be peremptory z in which caſe, _ muſt declare 
on or before the day mentioned therein ; for the rule 


when ſerved, is peremptory in the firſt inſtance, 


This rule is obtained by giving brief to counſel, an- 
nexing thereto an office copy of the laſt rule to declare; 
the rule is then drawn up by clerk of rules, and copy 
ſerved on plaintiff 's attorney. 


Plaintiff muſt be very careful in declaring on the da 

mentioned in his rule to declare, or in obtaining a freſh 

rule for further time, as defendant may immediately on 

the expiration of the time, ſign nonprot, without giving 
laintiff any rule to declare. Towers v. Powel, C. B. 
R. 87. 


When Plaintiff has obtained theſe rules to declare, he 
ſhould ſerve copy on defendant's attorney, or ſtick it up 
in the office if defendant does not appear. | 


But ſhould he neglect ſo to do, and afterwards ſerve 
them before defendant had taken advantage of — itre· 
gularity by ſigning judgment, it ſhall be good and cure 
the defect. Fans qui lam v. Hutton, Blac. 290. 


By the terms of the rule, it has no effect if defendant 
is a priſoner if, therefore, he be in cuſtody, and plan- 
tiff is prevented from declaring againſt him on account 
of its being a joint cauſe of action, and the other defend- 


ants not having appeared nor having been yet , 
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he muſt move the court, or apply to a judge, and ſuch 
rule will then be granted until outlawry or appear- 
ance of the other defendants, 


B. Of intitling Declarations and ſpecial Memo- 


The declaration is always delivered with a memoran- 
dum of the term at the top thereof. 


According to the ancient practice, the declaration 
was actually delivered in the ſame term in which the 
writ was returnable z and although in eaſe of plaintiffs 
the time has ſince been enlarged, ſtill the declaration 
ought to be intitled as of the term when the writ was 
returnable ; for it is to be conſidered as delivered uu 
pro tunc. Smith v. Muller, 3 D. & E. 626. 


But when the cauſe of action happens to ariſe in the 
very term when the declaration is intitled, care ſhould 
be taken to make the memorandum of a particular day 
in the term previous to the time when cauſe of action 
aroſe ; for a general title of the term refers to the firſt 
day, and it would therefore appear as if declaration was 
tiled before any cauſe of action accrued. 


Where, however, the declaration was intitled gene- 
rally, and the cauſe of action appeared in declaration to 
have accrued on the firſt day of the term, it was, on 
ſpecial demurrer, held good; becauſe formerly when 
the practice was to declare ore tenus, plaintiff could not 
declare before the ſitting of the court; and it is poſſible 
that the cauſe of action might accrue on that day before 
the court ſat, and the declaration delivered afterwards, 
and the court will make any intendment againſt ſo cap- 
tious an objeQtion. Pugh v. Robinſon, 1 D & E. 116. 


But if declaration be intitled generally, and in point 
of fact it was delivered regularly after the action accrued, 
plaintiff may, on affidavit and motion, have the title of 
declaration amended accordingly Symonds v. Parmin- 
ter, I Wil. 78. 

At 
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At niſ prius the party may ſometimes give evidence 
of the real time of ſuing out the writ ſo as to avoid the 
relation to the firſt day of term. Morris v. Haruos 
Blac. 312. 320. S. C. Burr. 1241. ; 


Whendefendant So the defendant has a right to call upon plaintiff to 


can infiſt on 


plaintiff inti- 


ting declaration 


Court ſome- 


the day of filing it may be inſerted in a ſpecial memo- 


intitle his declaration able to the true time of del}. 
vering it to defendant. Thomſon v. Marſball, 1 Wil. zog. 

And this may be done in order to plead in abatement, 
which muſt be within four days after declaration ; and 
therefore if it were intitled generally as of the term, 
and to have relation to the firſt day 2 deſendant 
might often be deprived of this priyilege. Wilke: v. 
Earl of Halifax, 2 Wil. 257. i 


So if deſendant would wiſh to plead plene adminiſſra- 
vit, or a tender and means to give in evidence adminiſ. 
tration of aſſets, or tender made between the firſt day 
of term and the ſuing out proceſs. Smith v. Raydin, 
1 Wil. 30. Winter v. Moreland, 2 Barn. 125. Caſ. 


Temp. Hard. 141. 


On motion in arreſt of judgment, becauſe cauſe of 
action was laid in Eaſter term and declaration intitled of 
the term generally, it was held well enough, provided 
bail was not filed till after cauſe of action accrued, and 
it was referred to ſecondary to examine when bail was 


| filed. Tatlaow v. Batement, 2 Lev. 13. 


So that on motions in arreſt of judgment, and trials at 
mſi prius, court will inquire when declaration was ac- 
tually delivered; but not ſo on demurrer. 


If a bill be filed againſt an attorney in the vacation, 


randum ; as, | 


« Michaclmas term, cc. Be it remembered, that on | 
the 14th day of Necember 1792, (a day after the cauſe - 


of action accrued,) A. B. brought into the office of the 
clerk of the declarations of this court, according to the 
courſe and practice of the court, his certain bill againſt 


W. B. Gent., one, &c. and filed the ſame as of Michat 


— oo Mi. As. tC. 
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mas Term, in the 330 year of the reign, &c., which 
{aid bill follows in theſe words, & e. Ded. worth v. Bowen, 
5D. & E. 325.” 


Of the Venue. 


Trials in England being by jury, and the kingdom be- 
divided into counties, and each county conſidered as 

a ſeparate diſtriCt or principality, it is abſolutely neceſ- 
fary that there ſhould be ſome county where the action 
is brought in particular, that there may be a proceſs to 


the ſheriff of that county, to bring a jury from thence 


to try it. Cow. 176. 


Now this county which is laid in the declaration, in 
order to ſhew where the aCtion is to be tried, is called 


the venue, vicinetum, it being the place ou vicini habie 


tant, the jury being generally collected from the neigh- 


bouring parts of the country, 


It is very material, therefore, to know in what coun- 
ties actions ought to be brought, and in what caſes it is 
inthe power of either party to change the venue, in or- 
der that the action may be tried in ſome other county 
more conyenient than that laid in the declaration. 


This neceſſarily leads to the conſideration of the doc- 
A. Of laying the Venue, 


B. Of changing the Venue, 


C. Of bringing back the Venue by Plaintiff, 
and his altering his own Venue, 


D. Of laying and changing the Venue by Pri- 


vileged Perſons, 
A. Of laying the Venue, 


The grand diſtinction which prevails in all caſes re- DitinQicn as to 
ſpecting the venue is, whether the action be local or local and trau u- 
tranſitory, It is a diſtinction that exiſts all over the y aus. 


world; 


I, 
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world ; actions tranſitory follow the perſon of the 
fendant ; territorial ſuits muſt be diſcuſſed in the Ber 


torial tribunal. Bl, Com. 3. 384. 


action? 


Wherever the cauſe of action neceſſarily muſt have 
ariſen in any particular coun ty, or wherever the parties 
to the ſuit become ſuch by mere privity of eſtate, az 
it is called, ſuch action is local, and mult be brought 
in that county where the cauſe of action aroſe, or 
where the eſtate lies upon which ſuch legal privity 
attached, 


With reſpect to the ſirſt part of this definition, it ma 
be eaſily underſtood z and it is obvious, that it muſt 
comprend all actions where the poſſeſſion of the land is 
to be recovered, as ejectment and the like; and alſo 
where any actual treſpaſs or waſte has been committed 
upon any premiſes z but the latter part being a more nice 


aud legal diſtinQion, may require explanation: in one 


word, it means only ſuch actions, where the cauſe of 
action does not ariſe upon any deed or ſpecific contract 
between the parties, but merely upon that title which 
the law gives the one to ſue, and that reſponſibility 
which it annexes to the other in conſequence of the 
connection between them, as landlord and tenant. or 
the like, ariſing out of the lands or premiſes in which 
they are jointly intereſted, which is termed in law, pri- 
vity of eſtate ; whillt other actiuns grounded on deeds or 
promiſes, arc ſaid to be founded on privity of con- 


tract. 


Thus an action of debt upon a leaſe for rent, &c. by 
the aſſiguee or deviſee of the leſſor againſt the leflec 
AWI. 165. W. Jon. 33.) or by the leffor (6 Mod. 194-), 
or his perſonal reprelentatives (Latch. 197.), againlt 
the aſlignee of the leſſee, or againſt the cxecutor of the 


leſſee in the debet and detinet (2 Lev. 80. 3 Keb. 1 59 


or in covenant, by the grantee of the reverſion againſt tlie 
aſſignee of the leflee (Carth, 182. 3 Mod. 336. 1 Salk 


30. 6 Mod. 194+), is local, and muſt be brought who 


The queſtiou therefore is, what conſtitutes a local 
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the eſtate lies, becauſe ſuch action is founded only on 
the privity of gate. 


80 perhaps in an action by an adminiſtrator, the ye- Adlona by ad- 
nue ſhould not be out of the dioceſe of the biſhop who 
nted him adminiſtration. Meller v. Barber, 3 D. & 


387. Sd Q. 


Such then being the criterions of a local action, it Tranſitory ac» 
follows that a tranſttory action muſt be ſuch as may have 
ariſen in any county. 


Thus in all ations of debt or covenant (except as 
above mentioned), aſſumpſit, aſſault, ſlander, detinue, 
deceit, trover, and the like, where the injury might 
have been ſuſtained in one county as well as another, 
the venue may be laid in any county z becauſe it will be 
umed, unleſs the contrary is ſhewn, that the cauſe 
of ation did ariſe in that county in which the venue is 
laid; otherwiſe, upon proper application to the court, 
az will be preſently ſhewn, it may be changed. 


Thus there are ſeveral actions which at firſt view 
might appear local, but on further conſideration are 
clearly tranſitory z ſuch as upon an aſſignment of a bail- on bail-bond. 
bond, or the like ; or againſt a ſheriff for a falſe return, Falſe return. 
or an eſcape, It does not neceſſarily follow, that the 
cauſe of action muſt ariſe in the county where he is 
ſheriff; for a ſheriff may aſſign a bail-bond, or may make 
his return to a writ in any county, and an eſcape in one grape. 
county is an eſcape every where, Str. 727. Griffiths v. 
Walker, 1 Wil. 336. S. C. Say. 54. 


Sometimes a cauſe of action ariſes partly in one coun- V/here ation 
ty and partly in another in which caſe, it is at the elec- — plain. 
tion of the plaintiff to lay the venue in either as in tiff may eleR. 
caſes of carriers, or of hiring'a horſe in one county to Inſtances. 
ride to another, 1 Lev. 286. 3 or in actions on the caſe | 
for not reparing a wall or the like, whereby plaintiff's 
land was overflowed, if the wall be in one county and 
phintiff's land in another, 1 Ley. 114.3 or for mali- 
ciouſly ſuing an execution in Middleſex, whereby plain- 


tif was arreſted in Dorſetſhire, Cro, Eliz. 574. or if 
two 
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two conſpire in one county to indict another, and make 
the execution of the 1 another, 7 Co, 1, 
Bulwer's caſe ; and the like. yor, &c. of Berwick v. 
Ewart, Blac, 1069. ; 


So if there be matter of law or record, and matter in 
pais in different counties, plaintiff has his eleQion, 


_ Griffiths v. Walker, 1 Wil, 336. Scott v. Breſt, 2 D. & 


Where action 
ariſcs abroad. 


If tranfitory 
brought here, 


In ſome inſtan- 
ces carried to 
lecal actions. 


How venue laid, 


E. 241. 


And where the cauſe of aclion ariſes in two counties, 
the venue ſhall not be laid in a third. Shirley v. Colli, 
Blac. 949. | 


The ſame diſtinction alſo prevails where the cauſe of 
action ariſes beyond the ſeas. 


All, actions upon contracts, upon deeds, upon per- 


ſonal injuries, as aflaults and the like, for injuries to 


perſonal property, as taking a ſhip and the like, or any 
other tranſitory action, though ariſing out of the realm, 
may be brought in this country. 


Even an action of trover for timber' cut in Ireland, 
Str. 614. Dutch V. I. Comp, v. Hen. Van. Moſes. 


There have been inſtances indeed of local actions be- 
ing brought here, as for deſtroying fiſhing-huts upon 


the Labrador coaſt, Admiral Palliſer's caſe, Cow. 181, 


and for pulling down the houſes of ſome ſuttlers, Capt. 
Gambier's w_ ib. 180. But they ſeem to have been 
countenanced rather ex neceſſitate rei, leſt there ſhould be 
a failure of juſtice, and the injured party not able to ob- 
tain any other redreſs, than to have been ſupported up- 
on the {triQt principle of law. Mefyn v. Fabrige, 
Cow. 181. 


They ſhould be looked upon, therefore, only as en 
ceptions to the general rule, | 


If a tranſitory action ariſing abroad be brought here, 
the venue may be laid in any county z but if it ſhould be 


ſuch an action as renders {t neceſſary to late where | 


arvies 
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aroſe, as on a deed, or bill of exchange, or taking a ſhip, 
or the like, the real place may be alleged z but it ſhould 
de followed with a videlicet and a venue correſponding 
with that laid in the declaration ; as for inſtance, if on 
a bond, it ſhould be ſtated to have been made at Fort 
gt. 3 in the Eaſt Indies, to wit, at London, in the 
ward of Cheap z or if far taking a ſhip, that it was taken 
on the high ſeas, viz. in Cheapſide, or any other place, 
24 a venue merely pro formd, Ib. 178, 179. 


For if the bond be ſtated to have been made at Lon- 
don, and on oyer it appears dated at Fort St. George, 
or the like, it would be bad on demurrer. Bid. 178. 


If the action be really local, and the venue be not of Conſequence of 
the proper county, ſhould it appear on the face of the yenuebeing | 
declaration, it would be demurrable to; or if it is ations, 


proved on the trial, plaintiff will be nonſuited. 


But it ſhould be a ſpecial demurrer as a bad venue, How demurra« 
or the want of one is cured by the ſtatute of jeofails, — 
Mellor V. Barber, 3D. & E. 387. | 


Where a proper venue is laid in the body of the de- If right in body 
claration, the venue in the margin ſhall — vitiate it: —— 
but if there be no venue in the body, then reference 
muſt be had to the margin ; the county in the mar- 
gin will help, but not hurt. — hid. Sutton v. Fenn, 


3 Wil. 340. 


Venue in — 712 in declaration, Oxford. How venue ; 
ſhire; cauſe tried in Oxfordſhire z held well. Sheers v. 
Bartlett, Bar. 484: it 


Where the procevdi 1e b the venue in if by original, 
declaration muſt be nid fn the — where the original 
ſued, or the plaintiff will loſe his bail z but not ſo if it 
be only a common bailable writ with an dc etiam. 


different acts of parliament, many .aQtions of a Venue altered 
nature-muſtbe/brought in the county Where f of parlies 


B 
rank 
they aroſe, otherwiſe the defendant will be entitled to a 
verdi. | 


1 


T Such 


| In penal actions. 


21 Jac. 1. c. 4. 


axainſt juſtices, 
&c. 
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Such is the ſtatute 21 Jac. 1. c. 4. which enacts, 
That all ſuits on penal ſtatutes ſhall be laid in their pro- 


per county. 


This ſtatute extends to informations as well as ac. 
tions. 4 Inſt. 172. 1 Vent. 8. 3 Inſt. 193. Cro. 
Car. 112. Cro. EI. 737. 1 Sal. 373. Cont, 4 
Mod. 159. 6 


This act does not extend to any offence created ſince 
that ſtatute ; ſo that proſecutions on ſubſequent penal 
ſtatutes are not reſtrained thereby. 1 Salk. 372. by ten 
judges z though C. J. Holt ſaid, that he thought where 
any ſubſequent act gives any popular action, it ſhould. 
be yo in the proper county, within the equity of 
21 Jac. 1. 


In a gui tam action for uſury, the venue is well laid 
where the offence was completed. Scott v. Breſt, 20 
& E. 238. 


Such alſo is the ſtatute of 21 Jac, 1. c. 12. ſec. g. 
whereby all actions brought againſt any juſtice, mayor, 
of bailiff of any city, town corporate, headborough, 
— conſtable, tything-man, collector of ſubſidy, 

fteenths, churchwardens, or other perſons called ſworn 
men, executing the office of churchwarden, or overſert 
of the poor, and their deputies, or — of them, or 
other perſons acting in their aid, or by their command, 
for any thing done in their official capacity, mult be 
brought in the county where the fact was committed. 


If an aQtion be againſt a Juſtice of pence, &. for ay 
thing done by colour or under pretence of hls office, 
though not — 1 — the duty of his office, It comes 
w_ n the aft, Vaughan 114. Daniel v. Mead, 5D. 

„1. 


But if a conſtable, under a warrant, take a man and 
carry him before a magiſtrate, who diſcharges him, and 
ſoon after, on a diſpute happening, the conſtable beats 
him, this is not within ſtatute, and the conſtable 
need not be ſued within the county, Anon. Str. * 
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So for protection of revenue officers, the like rule is Againſt revenue 
enforced by 20 G. 3. c. 70. ſ. 34. in all actions brought cer. 
againſt exciſe A and by 24 Geo. 3. ſeſſ. 2. c. 47. 
. 35. in all actions brought againſt cy/om-hou/e officers, 
or any acting in their aid, for any thing done by virtue 
of their office, 


And this, if they act bond fide as officers, though il- 
legally. Daniel v. Wood, 5 D. & E. 1. 


And as a further protection, by g Geo. 2. c. 35. ſ. 26. By revenue of- 
whenever revenue officers proſecute for aſſaults com- ers. 
mitted upon them, the indictment may be tried in ariy 
+ But this only extends to aſſaults made upon 
them in the execution of their office. The King v. Cart- 


wright, 4 D. & E. 490. 


This is alſo a common proviſion in other acts of par- As provided by 
lament of a public nature, as turnpike acts, or the like, other ſtatutes. 


But where an act confers certain privileges on officers General rule. 
who may be ſued for things done in purſuance of that 
aft, and a ſubſequent act impoſes new obligations on the 
old officers, the privileges of the former ſtatute do not 
attach on them in reſpect of things done under the lat= 
tet: therefore toll-gate keepers ſued for acts done un- 
det 15 Geo. 3. e. 51. need not be ſued in the county 
vhete the fact was committed, as they muſt be under 
0 G, 4. e. 79. 1. 61. Bazing v. Shelton, 5 D. & 
| 


B. Of changing the Venue. B, 


Although the venue In tranſitory ations may be lald In what aftons 
in any county, yet upon application to the court, and dae 
proper eauſe thewn, it will very frequently be ordered 


io be changed. | 


It is ſaid indeed by Lord Mansfield, that not in tran- 
tory only, but even in local actions, the court will or- 
der t e venue to be changed where there is a dighus vin- 
fee nadur, but not otherwiſe by any means. ft. 50. 


3 Blac, Com. 384. 
T2 The 
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The general grounds upon which the court will or. 
der — he changed are, 2 


1ſt, When the cauſe of action ariſes in the county to 
which defendant moves to change the venue, 


But then it muſt «wholly ariſe there, and not elſewhere 
out of that county, nor in anywiſe in the county in which 
the venue is already laid. 


And there muſt be an affidavit to that effect, tri] 
ſtating. that the cauſe of action are in J. and not in d. 
or elſewhere out of B.; for if it only ſays, that the cauſe 
of action aroſe in B. and not elſewhere out of B. with. 
out particularizing that it did not arife in A, it will be 
bad. Allen v. Griffiths, 3 D. & E. 495. Say. 77. 
Wil. 178. 


Which muſt be poſitive, and not merely to defend- 
ant o knowledge and belief. Be{ſbaw v. Porter, Bar. 478. 


This then is the criterion ; and perhaps it cannot be 


| better illuſtrated than by the different modern deter- 
minations as to changing the venue in actions in libels, 


Action for a libel in a country newſpaper ; motion to 
change the venue into the county where 9 printed; 
refuſed, becauſe it was circulated elſewhere. Pinky 
v. Collins, 1 D. & E. 571. 


So where a libellous letter was written in Berkſhire 
but directed into Surry, venue laid in London, court 
ah to change it into Berkfhire, C/;ſold v. Cliſols, 

d. 647. 


Becaufe defendant could not fear that the cauſe of 
action wholly aroſe in the county into which he moved 


But where a libel was both wrinten and poblifhedin 
one county, as a letter written at one place and fent to 
another, both in the fame county, the court wil chang* 
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the venue into that county, becauſe the whole publica- 
tion was confined within it. Areeman v. Norris, 3 D. 


K E. 306. 


80 where a libel is written in one county and not 
in another, though it paſſes through it, as a let- 
ter written in Yorkſhire and ſent by the poſt into Ger- 
many, where it was opened, court ordered venue to be 
changed from London to Yorkſhire, becauſe defendant 
was warranted in his aſſirmation that the cauſe of action 
zoſe in Yorkſhire, and not elſewhere within the king- 
dom. Metcalf v. Markham, 3 D. & E. 652, 


Whenever, therefore, the fact can be poſitively ſworn 
toin the terms above mentioned, it is a matter of courſe 
for the court to change the venue; but not otherwiſe, 


An affidavit of one defendant will do. Bex v. Read, 
Bar. 482. 


The ſecond ground for the court changing the ve- 
me is, 


When it appears upon the circumſtances laid before 
them, that there is a probable ground to apprehend, that 
4 impartial, or at leaſt, fatisfaQtory trial cannot be 


And this may be occaſioned by local prejudices, or 
intereſt, or the like. Mayor of Poole v. Bennett, Str. 
874 Myleck v. Saladine, Burr, 1564, Petyt v. Berks 
ly, Cow. 510. 


But it is not a motion of courſe ; court will ex. 
pect proper affidavits to ſupport it. Mayor of Briftel v. 
Proflor, Wil. 298. Rex v. Harris, 8 3. 


Upon this ground, when ſtrong reaſons are ſug» 
geſted, the venue is changed even in local actions, as 
jectment; but the uſual way is, to take a rule to try 
the cauſe in the next county, and not to change the ve+ 


dhe. 1 Wil. 77. Mayer of Brifte['s caſe. 
T 3 The 
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The above are the two uſual grounds of application to 
change the venue; but there are many actions in which 
the common affidavit cannot be made, becauſe the cauſe 
of action is not wholly and neceſſarily confined to x 
ſingle county; and therefore the venue cannot be 
changed unleſs ſpecial cauſe is ſhewn. * 


Such are actions upon bonds or other ſpecialties, 
romiſſory notes, or bills of exchange, becauſe they are 
— notabilia any where, Kirk v. Broad, Say. 7. Downe; 
v. Brian, Blac. 993. 1 Wil. 41. Cont. 1 Wil. 173. 


actions for ſcandalum magnatum, 2 Stra. 807, Ld, Ray, 


1418. Sal. 668, z eſcapes, Sal. 670. z falſe returns, dal. 
669. z againſt carriers, Sal. 670., and the like tranſitory 
uCtions _— in more counties than one : yet it may 
be extremely inconvenient to the defendant to try the 
cauſe in the county where the venue is laid. There i, 
therefore, a third ground of application, namely, The 
alleging ſome ſpecial reaſon for the venue being 
changed elſewhere, 


Formerly, indeed, the mere circumſtance of the wit- 
neſſes living in the county to which venue was moved 
to be changed, was not deemed a ſufficient reaſon, 
Beavis, adminiſtratrix, v. Moore, cited in notes, 1 D. & 
E. 782. ; and Pole v. Harrabin, 


But in the later caſe of Fofter v. Taylor, 1 D. & E. 781. 
where the action was on bond, and pleas non ef facbun 


* feluit peſ diem ang] uſury, venue was changed from Lon- 


Into what coun- 
ties it can bo 
d. 


don into Lincolnſhire, on the ground that defendant's 
defence aroſe there, and both plaintiff and defendant's 
witneſſes lived there. 


But if only defendant's witneſſes lived there and not 

laintiff's, it would not be ſuſſicient ; becauſe it might 

equally convenient to plaintiff to try the action where 

he had laid the venue. Fleche v. Godfrey, E. 23 G 3. 
B. R. cited in x D. & E. 782. 


There are certain counties into which the venue can» 
not be changed, 


It 
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It ſeems to be the better opinion, that it cannot be Not into Wales. 


changed into any county in Wales, 


1 fay the better opinion; becauſe, although the queſ- 
tion has at various times been brought on, it has never 
deen determined; but in all the caſes, it has either been 

ted, becauſe no cauſe has been ſhewn, or it has 
— denied, upon the plaintiff's undertaking to give 
material evidence in the county where the venue was 
laid, or the court have taken time to conſider the point, 
and have never given their judgment, 


Of the firſt are the caſes of Tindal v. Gynne, 
Str, 1270. Waddington v. Thelwell, Burr, 2450, Free- 
man v. Gavynn, Blac, 962. 3 and Jones v. Rees, Hill. 24 
6. 3. Of the ſecond, Pritchard v. Pugh, Dougl, 3263. 
Of the laſt, Price v. Grifith, Wil. 221. 


But in one caſe it is ſaid to have been abſolutely re. 
fuſed, Watkins v. Hibert, Say. 48. 


The difficulties ſeem to be, firſt, if changed into a 
Welch county, to whom muſt the writ of inquiry be 
directed in caſe of judgment by default; per] „Buller, in 
Pritchard & Pugh, Do. 263. And if it be changed into 
the next adjacent Engliſh county, how can the affidavit 
be made, that the cauſe of action aroſe there, Burr. 2451. 


N. B. I underſtand, that in caſes of judgment by de- 
fault, in actions where the venue is laid in Wales, it is 
the practice to direct the writ of inquiry to the Welch 
ſheriff, and have it executed there, and not in the next 
Engliſh county, as where an iſſue is to be tried, 


Where the venue is changed without oppoſition, the 
rule is, to change the venue into a Welch county; yet 
the cauſe is to be tried in the next adjoining Engliſh 
county, Blac. 962. : but the court will not change it to 
the next adjoining Engliſh county. Moor v. Fernihaugh, 


Wil. 138, 


Q. Why then cannot the venue be changed into 
Wales; and if ret”: by default, writ of inquiry 
4 


directed 


Why. 


How if by con 
ſent. 


Q 
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directed to Welch ſheriff; if a trial, tried in the next 
Engliſh county ? | 


Hardſhipof At preſent, however, any plaintiff, for any triflin 
preſent practice. oauſe of action in Wales, may lay the — — 
don, and compel defendant to bring all his witneſſes 


Not into coun- Venue not to be changed into counties palatine, Stv. 
dies palapire. gon, Richardſon v. Walker, Bar. 488. ; but it may in- 
to Cheſter, becauſe the court can ſend down record b 

mittimus. Ray. 1418. 1 Wil. 222. Price v. Griffiths, 


Q Though in a late caſe, Marsden v. Bell, Hil, 28 
Geo. 3. on motion to change venue from Middleſex to 
Lancaſter, it was granted; but court directed, that on 
theſe motions to counties palatine, the words © under. 
« taking not to aſſign error for want of an original,” be 
added to the common rule. 


Venue not to be changed into a third county without 
conſent. Str. 1216. Southouſe v. Boal. | 


"F Court will not, in general, change venue into an 
— tee county, whereby trial may be delayed. g 


As into either of the three northern counties, preced- 
ing the ſpring circuit. 1 Wil. 138, Moore v. Fernhaugh, 


Nor into Briſtol, there being no Lent aſlizes, 
Str. 1180, Howarth v, Willett, | 


Nor into Hull, Canterbury, &c. becauſe it is not 
known when an aſſize may be held there. 


But in Eaſter and Trinity term, this objeCtion does 
: not hold; and even at other times it is ſolely in the diſ- 
cretion of the court. Rictaby v. Wilſon, Bar. 490. 


Venue cannot be changed from a county at large 
into a city and county, Lewis v. Aſtbam, Bar. 489, 
Oy But 


3 
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But it may from a county at large into the city of Lon» 
don, Lutwich v. Ramet, Bar. 481, 


If cauſe of action ariſe in Berwick, venue ſhould be 
in Northumberland. Mayor of Berwick v. Ewat, Blac, 


1036. Burr. 834. 859 


Defendant cannot move to change the venue the laſt 
day of term, therg being no day left for plaintiff to ſhew 
cauſe, Mood v. Winch, Bar. 480. Thomeur v. Rand, 
ib. 486, | | 

Unleſs declaration was delivered ſo late that defend- 
2 could not moye ſooner, Hayward v. Welli, 

489. | . 


, Defendant cannot move to change the venue in any 
ation until he has appeared. R. £2ft. 24 Car, 2. 


Nor after plea pleaded, Str.'858, Dickinſon v. Fiſher, 


But the defendants having put in their plea after 2 
rule for ſhewing cauſe why the venue ſhould not be 
changed, and before it was made abſolute, the court 
held, that the putting in the plea by inadyertancy, wag 
no waiver of the rule, and gave defendants leave ta 
withdraw it on payment of coſt, and made rule tq 


change venue abſolute. Herbert v. Flower 7 Bar. 492. 


o 


Formerly, it was doubted whether motion could be 


made after defendant had obtained time to plead, and in 


many caſes held not z but by rule 16 Geo. 2. © any de- 
* fendarit may move to change venue at any time before 
x up. pleaded, in all ſuch actions where the venue may 
de changed by the courſe of the court, notwithſtand- 
* ing ſuch defendant may have applied for and obtained 
#f further time to plead before fuch motion made,” 


But not if the order obtained be to plead iſſuably, 
rejoin gratis, and take ſhort notice of trial for the firſt 
ſiting in London or Middleſex ; becauſe there a trial 
would be loſt, Petyt v. Berkley, Cow. 511. K. B. 

x | Burgeſs 


yy 


When motion tq 


chan 


be made 


ge venue tg 
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Burgeſs v. Carter, ib. C. B.; Cont. Wightman v. T homp. 
fon, 1 Wil. 245. | 


So motion may be made after an order for time to 
perfect bail. Newly v. Burton, Bar. 483. 


Or after an order for an imparlance. Blackftct v. 
P ayne , Bar . 487. 


If a declaration be delivered ſo early in term that the 
defendant has eight days in that term, he cannot moye 
to change the venue the next term. Aſplin v. Gray, 
Str. 211. . | 


But if he has leſs than eight, and has not pleaded, he 
may. R. Mich. 1654. . 


If proceedings are by original, court will not change 
venue without defendant undertakes not to bring error 
for want of an original ; which- would otherwiſe be 


How to be No notice of motion is neceſſary to be given to the 
_ adverſe party or his attorney. . 


It is moved by counſel or ſerjeant, as caſe may be; in 
B. R. it is abſolute in firſt inſtance; but in C. B. there 
In term time. muſt be another motion to make it abſolute. When q 
rule made out, ſerve it on plaintiff's attorney, who will 
call and alter declaration with you. 


There muſt, of courſe, be the affidavit firſt ſworn by 
defendant, or one of them (if many). 


Form of affida- F. B. of, Cc. the above defendant, maketh oath, and ſaith, 

vit. That the plaintiff”s cauſe of action C if any) aroſe in the county of 
A. and not in the county of B. as laid in the declaration, nt 
elſewhere out of the county of A. 


In vacation. If in vacation, a judge's order is obtained for that pur- 
poſe, or producing the uſual affidavit and counſel or 
ſerjeant's hand to a brief, part of the order being, that 
« plaintiff be at liberty to change the ſame back again 
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« on undertaking to give evidence in the former 
« county.” | 


C. Of bringing back the Venue by Plaintiff, and 
his altering his own Venue. | 


Although the defendant upon the common affidavit 
may change the venue, yet the plaintiff is not conclud- 
d by his ſingle afhdavit, but is at liberty to aver that 
the cauſe of action aroſe in the county where the ve- 
nue is laid ; and the court will ſuffer him to retain the 
original venue por his undertaking to give material evi- 
dence ariſing in that county. 


Formerly, indeed, it was required of plaintiff to give 
no other evidence except what aroſe there, f Keb. 
189. 1 Sid. 442.; but it has ſince been held ſufficient 
to give ſome material evidence only. 


If, however, plaintiff upon the trial does not give 
ſome evidence of the cauſe of action, or part thereof, 
ariſing in the county, he muſt be nonſuited. Santler v. 
Heard, Blac. 1034. | 


Nor is it enough to ſhew that the witneſſes to prove 
the contract reſided there. Bid. 


But it has been held a ſufficient compliance with the 
undertaking, to prove a rule of court in Middleſex for 
defendant to pay money into court, though that rule 
was obtained after the undertaking of plaintiff to give 
material evidence. Watkins v. Towers, 2 D. & E. 275. 


Becauſe the payment of money into court was an ad- 
miſſion of . due to plaintiff on the contract 
ſtated in the deed, and ſuperceded the neceſſity of that 
proof which the plaintiff would otherwiſe have given; 
and the contract as ſtated was on a deed in Middleſex. 


$0 it is ſufficient to prove, that the cauſe of action 
noſe abroad; becauſe zhen the fiction of law 3 
wit 
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What amounts 
to that. 
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abroad. 
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with reſpect to the venue in ſuch caſes. Gerard v. De 
Robeck, 1 C. B. T. R. 280. 


But this undertaking is abſolutely neceſſary; for it is 
not merely ſufficient to falſiſy detendant's affidayit by 
plaintiff's ſwearing that the cauſe of action aroſe where 


venue laid. French v. Coppinger, 1 C. B. T. R. 216, 


What ſufficient Although the venue has been changed into the county 

au to bring. where cauſe of action aroſe, yet if it appears on part 

of -plaintiff, that ſuch county is an improper county to 

try it in, by xeaſon of partiality or intereſt of the jury 

or iſe, the original venue ſhall be retained, 

Slaughter v. Bradoct, Burr. 2447. Petyt v. Berkley, Cow, 
510. Sal. 670. * 


What not. But not ſufficient, becauſe witneſſes live at a diſtance, 
and will not come ſo far. Fogoe v. Gale, 1 Wil, 162. 


When plaintiF Plaintiff muſt move em defendant's rule 
muſt move to for changing the venue re replication. Dickinſon 
pring it back. Vs Fiſher, Str. 858. 


It will be too late after he has altered the iſſue and de: 
livered it to defendant ; motion to bring back the venue 
was, in ſuch caſe, diſcharged, though without cf, 
. Beddington, Mich. 20 G. 3. B. R. 1 Crom. 114. 


pps do a= although the plaintiff ma 3 ly move to 

it, by moving e the venue, he may in it by moving to 

. amend; which was done in this caſe by ſtriki gout 
g++ >a and inſerting Middleſex. Strong v. Tilley, 
Str. 1162. 8 


So in the caſe of Rivett and acother v. Cholmondeley, 
though defendant had changed venue on the uſual afhida- 
vit. Str. 1202, 


It was for this reaſon that the court ſuffered plaintiff 
to bring back the venue after it had been changed by de- 
fendant, and the cauſe had gone down to trial, and 

laintiff had been nonſuited, and the nonſuit afterwards 
ſer aſide and a new trial directed; and the eaſe wo 


. 
* 
* 
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been down a ſecond time, and for defect of jurors, was 
made a remanet, becauſe per Lord Mansfield, the plain- 
tiff may at any time move to amend his deed and alter 
the venue; and we think it an idle circuity to put him 
to this; and if we permit him now to bring the venue 
back, he does it at his peril ; becauſe if he does not give 
material evidence in London, he muſt be nonſuited; and 
if it ſhould appear to be a local action by ſtatute, he 
muſt be nonſuited at the opening. Bruciſbau v. Hap- 
lim, Cow. 409. 


But the caſe of v. Boddington above cited, is 
later in point of time. 

In an action on a remedial law, when the time had Ln nov ai 
expired for pas, 6 To new action, plaintiff allowed to jw ed. 
alter the venue, it having been laid wrong by miſtake, 
though after plea pleaded and iſſue joined; but court 
would not have done it on a penal ſtatute, Cook v. Shore, 

Bar. 12.3 or in a common caſe, Bird, executor, v. Fe. 
ter, Bar. 19, 


In tranſitory actions plaintiff, after the efſoin day of Within ner 
the ſubſequent term after appearance, ſhall not alter his — 
own venue, though he would pay coſts, or give an im- 
parlance, Str. 211. 858. | | 


D. Of laying and changing Venue by privileged D. 
Perſons. 


An attorney, when plaintiff, may lay the venue in Mid- Attornies, 
deſex, becauſe his attendance is ſuppoſed to be neceſ- 
fary at the courts at Weſtminſter, and he may retain it 
there. Pope v. Redfearn, Burr. 2027. Pilkington v. 
Hanlin, Say. 15 3- | 


And this though he be refident in the country. Pye 
V, Leigh, Blac. 1065. 2 Show. 242. 


The ſame privilege extends to ſerjeants, barriſters, How farit ex- 
maſters in chancery, clerks of aſſize, judges clerks, *5ds to them 
| and plaintitfs. 
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and other officers of the court. 2 Show. 176. 242. 
Mod. 64. Str. 822. 1 Wil. 159. Knight v. Barnet, 
Ray. 1253- Sal. 670, Girdler v. Wathews, Bar. 484, 


But this privilege does not extend to them if they ſue 
in auter droit as heirs, executors, or adminiſtrators. 
Pepe V. Redfearn, marginal note, Burr. 2027. 


Or if they declare as common perſons ; as if plaintiff 
does not ſue by attachment, but by capias, Welland v. 


Frument, Bar. 479. 3 or by original, Girdler v. Matheus, 


Bar. 484. 3 or if he declares by attorney inſtead of in 
perſon, Dent v. Lambert, Bar. 479. | 


But it is now ſettled, that this privilege only extends 
to an attorney where he is plaintiff, and that as defend. 
ant, he has no privilege to change the venue into Mid- 


dleſex. Yeardley v. Ree, 3 D. & E. 573. 


Becauſe there is no neceſſity for an attorney to go 
down into the country to attend a cauſe where he is de- 
fendant. Pope v. Redfearn, Burr. 2028, 


Though formerly it uſed to be held otherwiſe, See 
variety of caſes in Pope and Redfearn, when the preſent 
practice was firſt ſettled, 
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Of the Proceedings from Declaration to Iſſue. 


ssc. 1. Of claiming Conuſance. 

Ste. 2. Of demanding Oyer. 

Szc. 3. Of Imparlance. 

Sxc. 4. Of pleading in Abatement. 
Sec. 5. Of paying Money into Court. 
- Sxc, 6. Of pleading in Bar. 


Sec. 7. Of the Rule to plead, demanding Plea, 
2 for Plea, and ſigning Judgment for want 
of Plea, 


Ste. 8, Of procuring longer Time to plead. 
Ste. 9. Of moving to abide by Plea. 

Sic. 10. Of the Pleas of Tender and Set-off. 
Sec. 11. Of Replying, Rejoining, &c. 


SECTION I. 
Of claiming Conuſance. 


A. Of the Nature of inferior Juriſdictions, and 
what Courts can demand Cognizance. 


B. In what Caſes it will be granted or refuſed- 
C. Of the Time and Manner of claiming it. 


WHERE franchiſes, either by letters patent or pre- 
ſcription, have a privilege of holding pleas within 

their 2 if the courts at Weſtminſter entrench 
on their privileges, and would have the cauſe deter- 
mined before them, they muſt demand conuſance; — 
5 | x A de- 
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2. 

Of the nature of 
inferior juriſdic- 
tions, and what 
courts can de- 
mand cognĩ- 
zance. 

\ 


OF THE PROCEEDINGS FROM cn. yij. 


Of claiming Conuſance. : 
nu defendant cannot plead it to the juriſdiction, becauſe 
he is arreſted by the _ writ z but where the king's 
writ doth not run, the defendant is not legally convened, 
and therefore may plead it to the juriſdiction. 4 Ink, 
224. p . 1 


For the better underſtanding of this n it will 
be neceſſary to ſtate the differences between inferior ju 
riſdictiors, which are of three forts. * 


The firſt is tenere placita, or a privilege of holdin 
plea, which is the loweſt, and is à concurrent ji 
tion ; in which caſe the 22 may proceed in the in- 
ferior court if he will ; but that does not deprive the 
ſubje of having the cauſe tried in a ſuperior court, if 
he chooſes to remove it by certiorari, habeas corpus, &c.; 
and that for good reaſon; for if it were otherwiſe, a 
man who comes by chance into an inferior juriſdiction, 
might be arreſted there, and detained in — a long time 
for want of bail. 


The ſecond fort is conuſance ; which is b 
grant to ſome lord of the — he 2 
take W N N the privilege, neither the plaintiff nor 
defendant ; the defendant cannot plead it to the ju- 
riſdiction of the ſuperior court, but the lord, by hs 
bailiff or attorney, muſt come in and claim it; and 
though the lord ought to have it, the ſuperior court is 
not ouſted, for the plea remains under the controul of 
the ſuperior court; and day is given upon the roll there 
to the parties to be in the inferior court at a day cer- 
tain 3 and the parties are commanded there, and the te- 
nor of the record is ſent, for the inferior court to pro- 
cecd, and if juſtice is done there, it is well, but the re- 
con! remains 8 but if juſtice 5 not done 2 as 
if the court will not proceed upon the day pre or 
if the . Laa himſelf, &c. the V intif may 
have a re- ſummons. And it is the benefit of the lords 
only which is conſidered in this matter. But theſe ju- 
riſdictions were hardſhips to the ſubje&, and allowed 
by 27 H. 8. c. 26. rather for their antiquity than for 
any other reaſon z and they were detrimental to the 
prerogative of the crown, and therefore certiorari's were 


always 
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{ways allowed to prevent the grievances of theſe infe- 
rior juriſdictions. | 

The third ſort are exempt juriſdictions, as where the 
ing grants to a city, &c. that the inhabitants ſhall be 
— within the city, and not elſewhere; ſuch a grant 
may be pleaded to the juriſdiction of the ſuperior court, 
if 1 is a court there which can hold plea of the cauſe. 
No one but the defendant himſelf can take advantage 
of this; and if he is ſued there, he may waive his pri- 
vilege, and remove the gauſe by certiorari, habeas cor- 
fur &c. Ld. Raym. 836. 


As the demand of conuſance is made againſt the ge- 
neral juriſdiction of the king's ſuperior courts, and 
mint the adminiſtration of juſtice therein; the claim 
v always nicely looked into, and the — courts tie 
them down to the ſtricteſt practice and form imaginable 


in demauding it. 


Claim of conuſance muſt be entered upon the record, 
and every thing ſtated with great exactneſs and preci- 
ſon that is to take away the juriſdiction as it may be 
demurred to, or the facts therein alledged, controverted 
by pleading. Leaſingby v. Smith, 2 Wil. 40g. 


In tranſitory actions between the ſcholars of the uni- 
rerfities of Oxford and Cambridge, the univerſity ſhall 
have conuſance, becauſe by their charters, confirmed by 
aft of parliament, they ſhall have juriſdiction over the 
perſons of their ſcholars. 0 


The univerſity of Cambridge claimed conuſance, and 
produced the certificate of the chancellor that the par- 
ties were of the univerſity z and upon e to ſhew 
cauſe it was objected, that the claim ought tobe entre 
upon a roll, and an affidavit to verify the certificate 
ſhould be produced; and of that opinion was the court, 
and diſcharged the rule, and then it was too late to make 
a new claim, Paterngſler v. Graham, Str. 810; Vide 
lle cale of Foſer againſt Hexham, 1 Ld, Raym. 427. | 
U [”"-", 


/ 


* 
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The univerſity is not entitled to conuſance unleſ; the 
defendant be reſident in the univerſity, and there mull 
be an aſhdavit of it. 


Conuſance may be demanded though the defendant 
be in the cuſtody of the marſhal, Ld. Raym. 135, 


The charter of 14 H. 8. reſpecting the privileges of 
the univerſity of Oxford, extends to actions ariſing in 
any part of England; but this does not intend that (cho. 
lars, as plaintiffs, ſhall have the privilege of ſuing in the 
univerſity incauſes of aQion ariling in any part of Eng. 
land z but when they are defendants this privilege ex- 
tends all over England, 


But then it is abſolutely neceſſary that ſuch ſcholars 
or members being defendants, ſhall be refdent in the 
univerſity, and the privilege extends from the higheſt 
members to the lowelt ſervants there riding; but the 
ſuperior courts conſtrue this privilege very ſtrictly, there. 
fore it ought to be made to appear clearly to the court 
that the defendant is a ſcholar reſiding. 


It ſhould be certified by the chancellor, and appear 
upon record before the privilege can be allowed, 


The claim of couuſance is tantamount to a plea in 
abatement, the truth whereof muſt be verified by aft- 
davit ; this ſeems to be the reaſon why affidavits were 


| firſt introduced iu theſe motions for allowing conu- 


When not al- 
lowed, 


ſance, 


An allidavit ſeems wang; as well as the chancel- 
loz's certificate of reſidence. Hayes v. Long, 2 Wil. 312, 


It is a general rule, that wherever the defendant can 
plead to the juriſdiction of the courts at Weſtminſter, 
there the franchiſe may demand conuſance, but not wot 


werſa, Carth, 11. 354. 


Conuſarce will not be allowed if it occaſions a fai- 


lure of juſtice, 2 Vent. 363. 3 Lev. 149-z or if the ac- 


tion be brought againſt the perſon himſelf who * 
: 
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the franchiſe, unleſs he hath alſo the power in ſuch caſe 
of making another judge, Hob. 87. 


Conuſance cannot be claimed of any action that was 
not in ef at the time of the grant. 14 H. 4. 20. 


Conuſance won't be allowed where treſpaſs, &c. is 
brought againſt a foreigner who has nothing within 
the franchiſe, for they cannot oblige a ſtranger who has 
nothing to anſwer. 22 Aſſ. 83. 


Conuſance muſt be claimed in the firſt inſtance, or Mutt be claimed 
in firſt inſtance. 


at the firſt day the party has. Burr. Rep. 2824. 


Conuſance of pleas refuſed to the univerſity of Ox- 
ford, becauſe neither claimed in due form nor in due 
time, 2 Wil. 409. 


Claim of conuſance muſt be made before an impar- 


lance, and muſt be made the firſt day the party has 
in court, even upon the return day of the writ, if the 
cauſe of action appears therein; if not, then upon the 
firſt day given upon the declaration. Legſingly v. Smith, 
2 Wil. 413. 


Conuſance muſt be demanded before full defence is 
made, Raſt. Ent. 128. or imparlance prayed; for theſe 
are a ſubmiſſion to the Juriſdietion of the ſuperior court, 
and the delay is a laches in the lord of the franchiſe. 


In C. B. claim of conuſance by the univerſity of Ox- 
ford was diſallowed, as coming too late after plea 
pleaded and replication tendering an iſuez rule to thew 
canſe why the claim ſhould not be allowed, was diſ- 
charged. Bar. 346. Welle v. Trehorn. | 


In aſſault, the latitat was of Michaelmas term, but 
the defendant never appeared z and this term the plain- 
tiff entered an appearance for the defendant and filed 
common bail, and left a declaration in the office z and 
now, before plea pleaded, imparlance prayed, Black- 
ſtone exhibited a claim of conuſance by the Earl 


of Litchfield chancellor of the univerſity of Oxford, 
2 ſtating 


or plea pleaded. 
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ſtating the charters of the univerſity, confirmed by ſta- 
tute 13 Eliz. and alledged, that the defendant was a pri- 
vileged perſon, as being a matrieulated perſon, and fet- 
low of Brazen Noſe college, where he was a maſter of 
arts and in holy orders; this claim was under ſeal of 
the chancellor's othce, and was (previous to the preſent 
motion,) entered upon record, together with a letter of 
attorney from the chancellor, empowering one Elderton, 
an attorney of this court, to appear in his name and de. 
mand the conuſance. "There were alſo affidavits from 
the defencant himſelf and another perſon, which proved 
him to be, at the time of the writ ſued, and at the time 
of making the claim, a matriculated perſon ; on reading 
all which, and alſo the charter of king Henry the eight} 
under the great ſeal, and an exempliſication of the ſta- 
tute 13 Eliz. (which, though printed in the ſtatute 
books, is only a private a) the court granted a rule 
to ſhew cauſe why the cognizance ſhould not be al. 
lowec, and in the mean time all proceedings to ſtay. 
Blac. 454. Kendrick v. Kynaſlen. 


None is bound to claim conuſance until he is intend- 
ed by law to have ſome legal notice of his franchiſe be- 
ing entrenched upon. | 


In order to bar a claim of conuſance, ſome laches or 
default in him ſhould be ſhewn, and that he might have 
claimed it ſooner after ſuch notice as above. Rex v. 


Agar, Burr. 2320, 


The authority of an attorney continues after a elaim 
of conuſance, but not after a writ of error brought. 
Ld. Raym. 896, 


The principal caſes on this ſubject are, Le. Raym. 


427. 475. 836. 1338. Burr. 2824, 1 Wil. 310. 2 Wil. 


406, 10 Mod. 126. Hard. 505. | 
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SECTION II, 
Of Demanding Oyer. 


g. Of what, and in what Caſes Oyer may be 
demanded. 


B. Of the Time and Manner of demanding 
and giving Oyer, and the Conſequence of refuſ- 
ing it, &c. 4 

C. How the Deed muſt be ſet out on Oyer, 
and the Uſe of craving it. | | 


1. Of What, and in what Caſes Oyer may be 
. demanded. | 


Formerly the defendant was not bound to plead till 
Oyer and a copy of the original writ had been given 
kim if demanded ; but it is now the ſettled practice of 
both courts not to grant oyer of the original, and if de- 
ſendant craves oyerthereof, plaintiff may proceed without 
taking any notice, and ſign judgment for want of a plea, 


Beats v. Edward, Do. 227. Hale v. Finch, 2 Wil. 394. 


80 that all that delay which was formerly occaſioned 
by ſuch oyer, and by taking advantage of frivolous va- 
nances hetween the writ and declaration, is at an end, 


Still, however, in all caſes where the ends of ſubs 
ſtantial juſtice require it, oyer muſt be granted, 


Whenever, therefore, either the plaintiff or defendant 

nds his action or defence upon any deed, he muſt 

in the pleadings make a profert of that deed (or ſhew 

ſome ſufficient reaſon for not doing ſo, ) in order that the 

other party may crave oyer, and be able to get at the 
knowledge of its contents. 


If a profert be made, oyer cannot be diſpenſed with, 


becauſe the party is ſuppoſed to have brought the deed 


into court, and it is abſurd to ſay, that it is out of his 
power to give a copy of it. 
For 
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2. 


Not of original 
writ. | 


Whenever deed 
pleaded, a pro- 
jert muſt be 
made, or rea- 
ſons thewn, 


If aproſert, oyet 


not to be di- 
pe uſed with. 


286 OF THE PROCEEDINGS FROM Ich. vil. 


Of demanding Oyer. 


For this reaſon the party pleading a deed was often 
formerly in an aukward dilemma, becauſe by the old 
rules of law it was, in moſt caſes, abſolutely neceſſa 
to make a profert, although, perhaps, in poi nt of fad 
the party making it had not the deed ſo as to be able to 
give oyer of it. Sore/by v. Sparrow, Str. 1126, 1 Wil. 16, 


In what cat: But the courts have of late relaxed in this ſtrictneſi, 
no profert te- and have determined, that in all caſes of extreme ncceſ. 
ys ſity, a profert may be diſpenſed with. 


As if the deed be in the poſſeſſion of the adyerſe party, 
or has been deſtroyed by him or if it be loſt by time 
or accident, or the like, where the party cannot make a 
profert of the deed, 


Put It may be In all which caſes, the declaration or plea ſhall be 
: — - ih E without any profert, the party pleading it aceotd- 
0 wen ing to the fact. Read v. Brockman, 3 D. & E. 151. 


profert But if by miſtake, he ſhould make a profertz he muſt. 

--— move the div to amend the vading, end lead it ac» 

amended. cording to the fat. Totty v. Niſbitt, B. R. Prin, 1789. 
Matiſon v. Athinſon, 3 D. & E. 153. N. 


The h may The adverſe party may bring the matter into queſtion 

be denied by ad- by pleading, either that it is not his deed, or that it is 

verſe party. not loſt y and the party pleading it muſt give evidence 
to-ſupport his allegation that the deed is deſtroyed by 
time or accident, or as the ſact ſtated, Read v. Brooks 
man, 3 D. & E. 158. | ; 


If profert is made unneceſſarily, oyer ſhall not be 
given. Sal. 497. Morris's cafe, 


Tf defendant Where defendant is party to an indenture himſelf, he 
party to deed, _ not to demand oyer but ſet it forth himſelf; and 
, if he demands oyer and plaintiff gives it him imper- 
* 14 it is at defendant's peril, Bal. 498, and vice 

ve. 


rene Where the bond or deed is in the hands of a third 
— perſon, the court, on motion, will oblige him to gire 


oyer 


§˙·—— . . 
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and produce it, White v. Earl of * Montgomery, 
Sn, 1198. Sid. 50, ä 


Bo if it be in the hands of defendant when he can Orof defendant 
have no pretence to it. Matiſon v. Athinſon, E. 27+ 
0. 3. B. R. 3 D. & E. 153. N. 


If an indenture be loſt and there is a counterpart, Or indenture 
the court will compel the party to ſhew his counterpart, — there is 


and to plead thereto, otherwiſe they will grant an im- 
parlance. Cro. Jac. 426. 2 Kib. 430. Sid. 386. 


may be demanded of letters of adminiſtration, Oer of letters 
4 — v. Karl, 2 Wil. 413. — 


But no one is entitled to oyer of a record, The King Not of arecord. 
v. Amery, 1 D. & E. 150, | 


As of letters patent inrolled though pleaded with a 
roſert, ibid z or of an act of parliament, Jeffery v. 
bite, Do. 477. | 


Yet in Ld, Raym. 347. $50. if defendant pleads au- 
ter action pendent in the ſame court, plaintiſf may pray 
oyer of the record. But Q. 


But if oyer is Rome of any inſtrument of record and How if granted 
{tis ſet forth, although the party could not have inſiſted artes. in- 
on ſuch oyer, yet he ſhall be thereby entitled to take the 

whole inſtrument as part of his adverſary's plea. 7% 


fry v. White, Do, 476, 


B. Of the Time and Manner of demandingand . 
iving Oyer, and the Conſequences of refuſ- 


ng it. 


Oyer muſt be demanded before the rule to plead is When oyer to 
out, P. R. 216 299, Harley v. Varley, Bar. 329. demanded, 


Or rather beforg the timo for pleading is expired, 
Imp, K. B. 244. 
V 4 For 


OF THE PROCEEDINGS FROM (Ch. vll. 
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For if defendant has eight days time to plead, he ma 
demand oyer nt any time within the eight days, thoug 
the rule to plead is out, 2 Wil, 413. Duke of Leed: v. 
Vevers, Bar. 268. 


So it is in time if before a judge's order expires, Imp. 
K. B. 244. Barber v. Satchwell, Bar. 326. 


In B. R. oyer may be demanded after imparlance, 
but not in C. B. Ld, Raym. 970. 3 Kib. 491. 2 Lev. 142, 


There cannot be oyer in another term from that in 
which profert was made. The King v. Amery, 1 D. & 
E. 149. 3 Sal. 119. 1 Mod. 60. But ſce Lord 


Raym. 84. 


If not in time, If oyer be made after the time allowetl, the other 
Judgment. party may look upon it as a nullity and ſign judgment, 
Barber v. Satchwell, Bar. 326. 


What time al-. The party craving oyer hall, aſter delivery of oyer, 

— plead, have as much time to plead or reply, & c. as he had at 

de time of demanding it. Powe! v. Gay, Str. 70g. 
R. T. 5 & 6. G. 2. 


Whether the rule to plead ot the like be out or not. 
P. R. 301. Keedam v. Jackſon, Bar. 238. Simpyon v. 
Daſſield, ibid. 2 54 . 


conſequence of Wherever oyer is rightly demanded and not granted, 
refuling 0yer. the plea is a nullity, and plaintiff may ſign judgment, 
Ld. Raym. 347. | 


So it muſt be given in a reaſonable time. 


What time al. The party who is to give oyer of a deed, is allowed 
_ tive it two days for that purpoſe excluſive of the day on which 
' n B. R. 1 2 . 10 "FE x. © 

it is demanded; and if Sunday is the laſt it is not rec- 
koned: oyer demanded on the Friday evening, party 
has all the Monday following to give it in; judgment 
therefore ſigned on the Monday will be ſet aſide. Page 
v. Divine, 2 D. & E. 40. Sons Peas eB. : 


Though 
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Though in C. B. two days incluſive of the day of de- In C. B. 
mutid has been held ſufficient time, Blax/ond v. Burger, 
Bar. 245. 8. C. Caf. Pr. C. B. 95. | 


The party of whom oyer is demanded muſt carry it Which party to 
to the oppolite party. Page v. Divine, 2 D. & E. 40. — 
Denial of oyer where it ought to be granted is 
error, otherwiſe of granting it where it ought not. Sal. 
498, Raym. 970. 


The demand of oyer is as follows : 


A. B. V, = D. in M U 
The defendant demand: yer and a copy of the writing obliga« — fa 
try mentioned in the declaration in this cauſe, and the condition manding oyer. 


thertef under 1oritten, 
To Mr. T. . plaintiff”: attorney. Yours, Ce. 
Or 
Plaintifſ*: demand! eyer and copy of the deed mentioned in plea of 
dfindant, 


t need not be _ ſtamp, Imp. B. R. 244. De- 
ſendant muſt pay for oyer and copy 4d. per ſheet, or 
plintiff may ſign judgment. 


c. How the Deed muſt be ſet out on Oyer, and c 
of the Uſe of craving Oyer. 8 


Defendant by craving oyer undertakes to ſet out the How the deed 
whole of the deed verbatim, and if he only ſet it out in muſt be ſet out 
part, the plea is bad: plaintiff may, therefore, in ſuch ©? J. 
cale ſign judgment for want of a plea, or may move the 
court to quaſh it, which they will do, nor ſuffer de- 
fendant to amend. Wallace v. Dutcheſs of Cumberland, 
4D.& E. 370. But vide Weavers Company Quitam, 

. Foret, Str. 1241. Bar. 327. N X 


But where oyer is given of a record ſet out in declara- 
tion, it need not be ſet out in pleas Symonds v. Par- 
nerter, I Wil 97» 


To 
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Conſequence if To an action of debt on bond defendant, after cray, 
purpo ww ing oyer, ſet it out truly and pleaded payment by the 
out falſely, principal, he being a ſurety z plaintiff replies and put 
the pleas in iſſue, and then ſerved defendant's attorney 
with a rule to abide by his pleas, and gave notice of 
trial z defendant returned the paper book, ſetting out 
falſe oyer of the bond and pleading as beforc; on which 
the plaintiſf's enrolled the true condition and demurted. 


On the day of argument, which was the laſt paper 
day of the Term, defendant's counſel objected to its 
being argued, becauſe it was the laſt paper day. But 


The court, on hearing the above facts ſtated, di. 
rected an aſſidavit of them to be made, made a rule 
mi for ſtriking out all the pleadings of defendant, that 
plaintiff ſhould have judgment, and that defendant's at- 
torney ſhould pay all coſts ; and they intimated a ſtrong 
inclination to grant an attachment againſt him. Far. 
guſon v. Mackreth, 24 Geo. 3. B. R. 4 D. & E. 


371. N. 


Defendant If an imperfect oyer is given, defendant ſhould not 
mould not ac. receive ſame by pleading over, but ſhould ſtill inſiſt on 


— * want of oyer, rwiſe it will be no variance. Raym. 
1176. 
Of the uſe of The only way of taking advantage of a deed being 
craving oper. improperly ſet forth, or of other matters containe 
therein, & c. is by craving oyer and ſetting the deed out, . 
Declaration on bond, plea ſetting out the condition, 
which was to perform articles, defendant pleaded per- * 
formance z plaintiff replied, that by the ſame articles — 


it was further agreed, & c. on demurrer to replication, 
judgment for defendant, becauſe plaintiff cannot alledge 
new matter in the articles without ſetting them forth on 


oyer. Str. 227. 2 Saund, 411, 


8o if declaration in an action on bail bond by the ſhe- 
ri of Middleſex be in the plural number as ſheriffe, 
whereas both make but one ſheriff, oyer ſhould be 
craved of the bond and condition, and it muſt * 
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on record, otherwiſe the court will not preſume that it 
is a bail bond, und no advantage can be taken, Ld, 


Raym. 1135. 


Defendant cannot plead that no ſuch letters of admi- 
niſtration as ſet forth in declaration, were ever granted 
to plaintiff without craving oyer thereof and ſetting 
them out in his plea. Garrard v. Laly, 2 Wil. 413. 


S RnST Io III. 


Of Imparlance. 


Imparlance (Iicentia interlequend;) is a further day al- Impartance 
lowed to the defendant to anſwer or plead to the charge What. 
or declaration of plaintiff, | 


When a day is given to plaintiff to declare, it is called 
dis datus z but when after the declaration a day is given 
to dgfendant to plead, it is called an imparlance, 


The intent of imparlances is, that defendant may Intent thereof. 
conſider the nature of plaintiff's action and of his de- 
fence thereto ; and alſo that he may have time to com- 


ow the matter with his adverſary : it has therefore 


n thought to ariſe from a religious — agree- 
able to the advice given in Saint Matthew c. 5. v. 25. 
zgree with thine adverſary quickly whilſt thou art in the 
wy with him, 


For the 1 15 hiſtory of imparlance, as introduced Origin and hlt. 
and uſed in the courts of K. B. and C. B. ſee Boot's try. 
treatiſe of a ſuit at law 92, and Gilb. C. B. 42. &c, 


There are three kinds of imparlance : Different kinds, 
iſt, A common or general imparlance, 

ad, A ſpecial imparlance, 

3d, A general ſpecial Impęrlance, 
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Common or ge- The common or general imparlance is nothing more 


neral impar- 
lance. 


Special impar- 


hance. 


than a further day to plead till the next term, without 
ſaving or reſerving to the defendant any exceptions or 
advantages to be taken by him to the writ or count; it 
is therefore entered of courſe, and after this general im- 
parlance, defendant cannot plead at all in abatement, 


A ſpecial imparlance is a further day to plead as be- 
fore, but /alvis exceptionibus tam ad breve quam ad nar. 
rattonem ; ſo that after this imparlance, defendant may 

lead in abatement of the writ or count, but not to the 
Furiſdiftion of the court; and this ſpecial imparlance is 
granted of courſe in C. B. upou application to the pro- 
thonotary. | 


But by R. E. 5 Ann. in B. R. no ſpecial imparlance 
ſhall be allowed, without leave of the court firſt ob- 
tained, | 


General ſpecial The general ſpecial imparlance, which, in fact, is a 


hupalatice, 


ſtill more ſpecial one, is ( /a/vis 0Mninus exceptionibus & 
advantagiis quibuscumgque,) after which, defendant may 
even plead to the juriſdiction of the Court: but this 
ſort of Imparlance can only be obtained by leave of the 
court on motion; and this is diſcretionary, and mult 
depend on particular circumſtances, which are left to 
the deciſion of the court, Grant v. Lord Sonder, 2 Blac, 


R. 1097. 


In caſe, therefore, defendant is entitled to an impar- 
lance from the too late delivery of the declaration or 
otherwiſe, -and he would wiſh to plead in abatement to 
the writ or count in a ſubſequent term, he ought not to 
ſuffer a general imparlance to be entered; but if in 
C. B. ſhould leave a note with the prothonotary for 3 
ſpecial imparlance to be granted, which will be done 
to anſwer that purpoſe : but if defendant would plead 
to the juriſdiction of the court, he ought then to more 
the court for a general or more ſpecial imparlance, as 
the prothonotary cannot grant that: but this cannot de 
done if defendant has already appeared to the proceſs by 
attorney, as a plea to the juriſdiction mult he rapid 
perſond. Ibid. The 


os 
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The imparlance is entered on the record immediately How entered on 


ther the declaration. If a ſpecial imparlance thus: we 


« And the ſaid defendant ſaving and reſerving to him- 
« ſelf all and all manner of exception as to the afore- 
« {jd declaration of the ſaid plaintiff, in his own pro- 
« per perſon comes and craves leave to imparle to the 
« faid declaration of the ſaid plaintiff, until on the mor- 
« row of All Souls, and it is granted him, &c.“; then 
follows the plea. 1bid. 


nation be delivered too late in the term for defendant to 
be obliged to plead thereto. Grant v. Lord Sonder, 
2 Blac, R. 1094. 


ſendant ſhall have no imparlance, Prac. Reg. 18. 


No imparlance after a peremptory rule to plead. 
bar, 225. 


3 denied where notice had been ſerved 
though not indorſed on the declaration, Bar. 226, 
u. 


No imparlance in real actions. 8 Bar, 2. 


None in gare impedit after peremptory rule to plead, 
2 Bar, 181, Fitzwvilliams . Bi 4 1 Het and 
Others, Tr. 13 & 14, Geo. 2. The court would not 
grant an n though the declaration was deli- 
ered after the eſſoin day (via. 4th June,) there having 
been a peremptory rule to plead, after which there can 
teno imparlance, 


, 
No Imparlance where plaintif᷑ is) prevented from de- 
ad Caring before the eſſoin day by an hein eaſt. Rooke v. 
te Earl of Lej 2 K. 
e rl of Leiceſter, 2 » & 16. 5 * 


In an action for words importing that plainti@ was 
by fuilty of the murder of A. B. defendant moved for an 


14 nparlance till next term, on affidavit that a proſecu- 


tion 


The time for applying either to the prothonotary or Time for ap- 
the court for a ſpecial or general ſpecial imparlance is plying ſor im- 
within the firſt four days of the next term, if declara - — 


If plaintiff amends his declaration and ay coſts, de- When granted 


Ea 


— 


9 


* 
i 
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tion was carrying on againſt plaintiff for his murd 
(committed © oh hi þ ſeas) in the cpurt of einde, 
and he would probably be tried for the fact before Mi. 
. Chaelmas term. The rule to ſhew cauſe made abſolute, 
Imparlances are in the diſcretion of the court, and it 
may be of ill conſequence to enter into evidence con- 
cerning this murder in the action for words before trial 
of the fact. Sib/on v. Nivin, Bar. 224, 


Defendant appeared to be a lunatic by affidavits of his 
wife and Dr. Monro, and a commiſſion of lunacy was 
roduced under ſeal in Chancery, teſted a few days be. 
ore. Imparlance ordered on hearing the attornies, 
— . Higbam, Bar. 225» 


When impar- In both courts, if the writ be returnable before the 
— — laſt return of any term, and the declaration not filed, 
— 8 and notice given four days excluſive before the end of 


pleading. ſuch term, defendant is intitled to an imparlance. 


If writ return- 80 if the writ be returnable on the laſt return, in 
able laſt return. which caſes defendant muſt plead within the firſt four 
days of the next term. 


or returnable Zut if a writ be returnable one term, and declaration 

one term, and not delivered before the effoin day of the ſecond term, 

* the defendant is not obliged to plead in the ſame term, 

next. but is intitled to an imparlance, till the four ſirſt days 
of the next. 


Provided de- But this is upon the ſuppoſition that the defendant 
— bein j; in court, by having appeared if the action be not 
2 bailable, or by having juſtified bail, if the action be bail» 
able; for otherwiſe is intitled to no imparlance, 
though the declaration be not delivered till the next 

term after the writ is returnable. 


Not otherwiſe. In the caſe of Rolleflon and Scott, Mich. Term 1793, 
5 D. & E. 372, Marry.vt moved for a rule to ſhew cauſe 
why the defendant ſhould not have time to plead till the 
next term. The writ was returnable the laſt day of Tris 
nity term, when bail were put in, but did not juſtify till 
the fourth day of the preſent Michaelmas term. — 


wi 
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they did juſtify, and on the ſame day plaintiff 
+ 19077 Sr array e infiſted that plainrif ought 
to have declared de bene efſe, and by not declaring before 
the eſſoin day of the term, defendant was intitled to an 
imparlance, for which he cited a caſe in 1ſt Crompton's 
practice, 126. which was in point. But P. Buller Juſt. 
23 defendant, had not juſtified bail, plaintiff was not 
compelled to declare, There is no laches imputable 
to him for not declaring till all the defendants are in 
court. He need not declare de bene 2, nor is defend- 
ant in this caſe intitled to imparlance. The caſe cited 
was in the common pleas. 


Where writ is returnable before the laſt return and 
declaration delivered in due time, defendant mult plead 
in four or eight days, as before mentioned. See chap. 
6, declaration A. B. C. 


There are variety of old cafes reſpecting imparlances, 
but molt of them previous to the rules, 5. & 6. G. 2. 
and 22 Geo. 3. by which the times of pleading in or- 
linary caſes are governed. 


If four terms have elapſed ſince the delivery or filing It four terms 
of declaration, plaintiff muſt give the defendant a whole MM" — 
term's notice to plead, before he can ſign jadgment, — wo do 
which muſt be done by his giving defendant before the given. 
eſſoin day of the term notice of his intention to proceed 
ie next term, by giving a rule to plead; and if de- | [ 
ſendant does not nM. in the courſe of the term, plaintiff, | 
laving firſt ſerved him with a rule to plead, may Ggn 
judgment, for the time does not extend beyond the term. 


Therefore where no proceedings were had for above 

a year, plaintiff two days before Hilary term gave no- 

ice of his intention to proceed on the 14th February; 

wo days after Hilary term rule to plead was ſerved, 

ind on the 18th of April, in the courſe of ſame vaca- 

non, judgment ſigned for want of a plea, and it way 
regular. Milborne v. Nixon, 2 D. & E. 40. 


The ſame practice of a term's notice is neceſfary in 
ill other ſtages of the proceedings, and from either party 
When a year has clapfed ſince the laſt ſtep taken. 1 
; ut 
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An injuntion, But this only extends to voluntary delays by the 
c to plaintiff; for if the defendant has delayed the proceed. 
' ings by an injunction, there is no occaſion for a term! 

notice; and this in both courts. Hayley v. Riley, Do. 


2 Befworth v. Phipps,” C. B. 11 Geo. 3. Ibid N. 2 
. 784. Valter V. Stervart, Blac. 91 8. 


SECTION IV. 
Of pleading in Abatement. 


(A) Of the Time and Manner of pleading in 
Abatement. 


(B) Of the. Affidavit and Signature required 
in Pleas of Abatement. 

(C) Of the Judgment upon a Plea in Abate- 
ment, ; 

(D) General Obſervations and Rules as to 
Pleas in Abatement. 


(e) Of moving the Court to amend Declara- 
tion, and of entering the Caſſetur Billa. | 


Pleas in abatement are when the defendant ſhews 
cauſe to the court why he ſhould not be impleaded, or 
if impleaded, not in the manner and form he now is. 
As theſe pleas enter not into the merits of the cauſe, 
but are dilatory, the law has laid certain reſtrictions 
upon them, as will be ſeen hereafter, 


Pleas in Abatement arc threefold: 


V, To the juriſdiction of the court. 


2dly, To the perſon. 1ſt of plaintiff, and ad of de- 
fendant. 


3dly, To the writ and count. 


But it would exceed the limits of this work were we 
to enlarge upon the different kinds of pleas in abate- 


ment, 


$ 
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nent, and the law relating to them. We muſt there- 


fore refer the reader for ſuch information to Gilbert's 
Common Pleas, from p- 187, to 250. and to Bacon's 
Abridg. & Com. Digeſt, tit. Abatement, and content 


ourſelves with laying down the general practice as to 


pleading in abatement, And firſt, 


) Of the Time and Manner of pleading in 
Abatement. | 


A. 


257 


Pleas in abatement muſt be pleaded within four days within what 
iter declaration delivered, or notice of declaration left time, * how, 


in the office, provided it be delivered or notice given 
before the laſt four days in term; but if afterwards, ſo 
that defendant is not bound to plead to it that term, 
then he may in abatement within the firſt four 
lays of the ſubſequent term, intitling his plea as of the 
precedent term in B. R. Long v. Miller, 1 Will. 23. 
Jennings v. Webb, I D. & E, 278, or by entering a ſpe- 
cal imparlance, Smith v. Miller, 3 D. & E. 627. 


By the caſe of Doughty v. Laſceller, it ſeems abſolutely 
neceſſary for a ſpecial imparlance to be ſtated on the re- 
cord, 4 D. & E. 520. 


But in C. B. defendant muſt apply within the firſt 
four days of ſuch term to Prothonotary for a ſpecial im- 
parlance, which is granted of courſe, and then plead in 


vatement, Threlkeld v. Goodfellow, Bar. 224. Napper 


„ Biddle, Bar. 334. 


Sunday is to be counted one of the four days, unleſs 
le laſt, Eaſt, 5 Ann. Jennings v. Webb, 1 D. 


If it be the laſt of the four days, defendant may file 
plea on the fifth. Lee v. Carlton, 3 D. & E. 642, 


In C. B. 


Sunday rec kon · 
E. 279. ed. 


In B. R. the four days are both incluſive, fo that Pour days eck. 
there declaration is delivered on the ſixteenth, the time oned inc:ufive. 


br pleading in abatement expires the nineteenth. Fen- 
1 41 ebb, 1 D. & E. 278. Harbord v. Parigal, 
4 210, f 


Þ in C. B. Baade y. Atchirley, Cook Rev. 64. 
Imp. C. B. 260. lain . Aim, Cook Rep. 64. 
X Plea 
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Not to he plead. Plea in abatement cannot be pleaded after a 
——— _ ral imparlance, but it may after a ſpecial one, * 


Defendant pleaded a miſnomer in abatement after an 
imparlance, but it appeared on the record to be thus 
entered, „ and A. B. Who was arreſted by the name of 
A. C. comes. &c.“ which the court held tantamount to 
a ſpecial imparlance. Judgment for defendant. Brecy. 

fler v. Capper, Blac. 5 1. S. C. 1 Wil. 261. 


Had the plea began, * and the ſaid A. B. who, &c.“ 
it would have been bad. Did. Roberts v. Moon, 5 D. 
& E. 487. 


But in the caſe of Doughty v. Laſcelles, 4 D. & E. 520, 
ſuch a plea as that in Brewſter and Capper was held 
bad, and court ſaid it could only be pleaded after a ſpe- 
cial imparlance, which ſhould be ſtated on the record, 


I ——— 2 Xu tcowtwws 


Declaration Before plea in abatement pleaded, declaration muſt 

mutt be ken be taken out of the office, or plaintiff may ſign judgment, 

In what caſcs Tf a plea in abatement be filed after the time allowed, 

CRY. or without ſpecial imparlance if requiſite, it is as no 

— ir- plea; and plaintiff having ſtayed till the expiration of 

regular. the rule to plead, and no other plea being put in, he 
may ſign judgment. Jennings v. Webb, 1 D. & E. 278. 
Doughty v. Laſcelles, 4 D. & E. 5 20. 


—— a 2 


So although no rule to plead has been regularly given, 
for defendant diſpenſes with the rule by pleading in 2. 
batement. Brandon v. Payne, 1 D. & E. 690. 


Or even where a rule to plead has been irregularly 14 
ſerved, as if it were ſerved before delivery of declars- 


tion, for by pleading in abatement he waives the irre- f 
gularity. Bid. | 7 

Muſt be files, A plea in abatement ought to be filed, not delivered. 
1 D. & E. 278. 


before gat nicht. A plea in abatement, like other pleadings and proceed- 
ings, ought to be filed before nine o'clock in the evening. 


ning 
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Where Declaration was delivered 8th May, and plea 
in abatement delivered at plaintiff's houſe the 11th at 
ten at night, plaintiff ſigned judgment, and held good. 
Jumingt v. Webb, 1 D. & E. 278, 


If a man has forfeited his bail-bond, and the court Can't plead in 
in favour of him ſtay proceedings thereon, he cannot — 1 
ifterwards plead in abatement to the original action, ball bond. 


but muſt plead in chief. Sal. 519. 


The court will refuſe to order a bail-bond to be can- Court will not 
celled on an affidavit of defendant that he was not the interfere on mo- 
on, but will leave him to his plea in abatement. vleadable oc 
In this caſe, the action was brought by Salter quitam v. abatement. 
Sherfold, defendant entered into bail-bond by the name 
of Williams, which was his right name, then moved to 
have the bond cancelled as above, which was denied. 


3D. & E. 572. 


B. Of the Affidavit and Signature requiſite. 8. 


By 4 & 5 Ann. c. 16. © no dilatory plea ſhall be re- Statute tequir- 
«cewed in any court of record, unleſs the party of- b *dawit. 
6 ering ſuch plea do, by affidavit, prove the truth | 
thereof, or ſhew ſome probable matter to the court to 
* induce them to believe that the fact of ſuch dilatory 


ples is true.“ 


In caſes where the matter is pleaded in abatement, When not ne- 
which appears upon the record, (as variances,) there <*flary. 
needs no affidavit, but otherwiſe there does. Ld Raym. 


1409. 


So want of addition requires no affidavit, becauſe it 
pears on the face of the declatation. Pract. Reg. 5. 


Cepit in alio loco does not, nor need it be pleaded in 
four days, for it amounts to a plea in bar, Bullythorpe 
J. Turner, Bar. 353. 


X 2 A dila- 
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A dilatory plea, as a Plea of commorancy, &c. to 
indictment, muſt have an affidavit DAR" of it will he 
ſet aſide. Rex v. Grainger, Burr. 1617. 


When neceſſary, Ancient demeſne formerly did not. Raym. 1418. 
| Sed. PraQt. Reg. 2. Bar. 187. cont. Hatch v. Cannon, 
3 Wil. 51. and now held that this plea cannot be 
pleaded without leave of the court, which muſt he 
moved for on affidavit, and which affidavit muſt be ex. 
preſs and particular. Doe on Dem. Ruft v. Roe. Burt. 
1048, : 


A foreign plea muſt be put in on oath, that is, it 
muſt be ſworn that it is true, or ſuch plea is not to 
be received, Stile. 373. 225. But a plea to the juriſ 
diction need not be ſworn. Carth. 402. 


- Plea of privilege by a ſerjeant muſt have an affidayit. 
Str. 738. | 


So a plea of privilege by the clerk of the errors. And 
the affidavit ought not to be generally that the ple i 
true, but the particular facts alledged in the plea ought 
to be verified by the afhdavit. Cunningham v. Jabn/in, 

Say. 19. 


80 plea of infancy, P. R. 5. 


So that there is another executor not named. P. 
N. 4 . 


Affidavit made An affidavit made by attorney is ſufficient. Pratt 
—_— * Reg. 6. Lumley v. Foſter, Bar. 344. The ſtatute re · 
quiring only probable cauſe to be ſhewn. | 


The affidavit ought to be poſitive, and the words 
probable matter in the ſtatute only extend to a matter 
of record, or to ſome other collateral matter, as to the 

truth of which there cannot be a poſitive affidavit. Yet 
where an affidavit was not poſitive, but from what was 
alledged therein it might fairly be inferred that the fact 
pleaded was true, it was held ſufficient, Proree . 


Davy, Say. 293. 1 


— 
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In both courts, a plea in abatement without an affi- Judgment ſign- 
init to ſupport the truth of it, is no plea; and the ** —— 

intiff may ſign judgment igffanter, as if no plea hau 
ben deleted Str. 225. Carth. 402. 


80 if it be not Ggned when required by counſel or 
 ferjeant. P. R. 282, 


C Of the Judgment on Plea in Abatement. C. 


In all caſes when judgment is given for defendant on Ofthe judgment. 
his plea in abatement, it is quad breve, or narratio caſe 


fur ;— 


But judgment for the plaintiff depends upon the cire 
cumſtance of its being given upon demurrer, or upon 
iſue joined on the plea in abatement, 


In the firſt caſe, it is reſpondeat ouſter. In the When reſpon. 
ſt it is peremptory, — ext. n 


The reaſon of this diſtinction is, that every man is When final. 
not preſumed to know the matter of law, which he 
kaves to the judgment of the court; and therefore, Reaſon of di- 
viere plaintiff demurs to defendant's plea, the judg- edlen. 
ment againſt defendant upon the demurrer is, that he 
quſt anſwer over. But every one muſt be ſenſible when 
be pleads a fact, whether that fact be true or falſe 
and if he chuſes to put the whole weight of his cauſe 
upon ſuch an iſſue, when he might have pleaded in 
dic to the merits, it is an admittance that he has no 
aber defence; and therefore, if a verdict be againſt 
him, the judgment ought to be final. Eichborn v. Le 
Maitre, 2 Wil. 366. 2 Blac. Rep. 368. Yelv. 112, 
Vent, 22. 2 Shaw 42. | 


In ſuch caſe therefore, the jury, at the trial of the Jury to aft 

ſue in abatement, ought to aſſeſs the damages. If, * 
wever, they ſhould omit ſo to do, ſuch omiſſion can 

aly be ſupplied by a venire de nous being awarded. Bid. 

1 Wil. 366, | . 


X 3 | Defendant 
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Defendant pleaded miſnomer in abatement to an 
action of aſſumpſit. Plaintiff replied, that he is known 
as well by one name as the other, and thereupon iſſue 
was joined, and verdict for plaintiff; but the jury did 
not aſſeſs the damages. In ſuch caſe the court cannot 
order a writ of enquiry to aſſeſs damages to ſupply the 
omiſſion of the former jury in not aſſeſſing them, but 

4 * a venire facias de novo muſt go, becauſe no attaint would 
nirefac. de novo lie againſt the jury upon the writ of enquiry, were they 
to be awarded. to give exceſſive damages, that being only an inquelt of 
office; whereas an attaint would lie againſt the jury 
who tried the iſſue, if they had given outrageous da- 
mages. 2 Wil. 367. 


Y 


x But this is only in ſuch actions which ſound in da- 

mages; for in actions where a ſpecific thing is demand. 
ed, as debt, &c. if iſſue is joined upon a fact in a plea 
in abatement, and verdict thereon for the plaintiff, the 
judgment is peremptory, quod recuperet. 


Conſequence of If a wrong judgment be given as in chief, when it 
N Jdg- was on demurrer, and ought only to have been reſþon- 
deas oufter, it will be reverſed on error. Str. 532. 


Defendant pleaded in abatement nul tie! perſon in 
rerum natura. Plaintiff replies, that there is, viz. at 
Weſtminſter, demurrer inde and joinder, in which he 
prays judgment and his damages, which, being in chief, 
16 wrong; for it ought to be that he may anſwer over. 


Anon, R. 1 Wil. 302. 


If plea in abate- If defendant plcads in abatement, and concludes 26 
——— in Bar. that concluſion makes it a plea in Bar. and in 
verſa, what fuch caſe judgment final is given, and not merely 2 fe. 
| oufler, Bo when a plea begins in Bar. though 

the matter be in abatement, and it concludes in abatc- 

ment, yet it is a plea in Bar. and thereon judgment 

final ſhall be given. Vide Lord Raym. 1018, and au- 


thorities there cited j and alfo Lord Raym. 1205. 


A plea of miſnomer in abatement muſt conclude with 
praying judgment of the bill; praying that the ſame 
may be quaſhed, was held ill on ſpecial demurrer. Hixwn 
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Of pleadihg in Abatement. 
In dilatory pleas the greateſt preciſion is required 3 
and if the defendant do not comply with the neceflary 


forms in pleading ſame, plaintiff may take advantage of 
iton ſpecial demurrer. Roberts v. Moon, 5 D. & E. 488. 


If defendant demurs in abatement, the court will give What judgmen 
fnal judgment, becauſe there can be no demurrer in if defendant de. 
abatement; for if the matter of abatement be dehors, ment. 

it muſt be pleaded; if intrinſic, the court will take no- 


tice, ex officio. Sal. 220. Pl. 7. 6 Mod. 198. 
Upon a judgment of reſpondeas oufter, defendant has Witt time de- 


ſour days time to plead z but this is faid to be in the flat aer 
diſcretion of the court, Comb. 19. judgment. 


d General Obſervations on pleading in Abate- D. 
ment. 


No plea in abatement ſhall be received after a reſpon- No plea in a- 
dear oufter, for then they might be in infinitum, batement aſter 


, . t to 
Neither court will ſuffer a plea in abatemeu 88 
amended, Imp. K. B. 242. C. B. 261. | R. 21 — A= 


A defendant cannot have two dilatories. 

la p as in abatement which elate to the on, 
there is no neceſſity of laying a venue; for all ſuch pleas 
ne to be tried where the action is laid. 12 Mod. 125. 
Cuth. 363. Sal. 4. 


Plea in abatement ſet aſide on motion, both the plea nad, it wrong 


and affidavits being wrong intitled. 


Defendant was ſued by the name of Finis Dinas; he 
pleaded in abatement that his name was Phineas, and 
not Finis: but both the plea and affidavit to verify it, 
were entitled in a cauſe betwixt Clixby plaintiff, and 
Finis Dinas defendant. Rule abſolute to ſet aſide the 


plea, Clinby v. Dinas, Bar. 348. 


X 4 After 
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After plea, no After a plea in abatement, no exceptions can be 


cken taken to the declaration. Carth, 172. 


Nor can advantage be taken of any errors in the de. 
claration on a plea in abatement, for in ſuch caſe the 


defendant ought to demur. 3 Sal. 19. 


E. E. Of moving Court to amend Declaration, and 
of entering caſſetur billa. 


May move court Upon a good plea in abatement plaintiff ought either 
2 _— — * to take out a ſummons to amend his declaration, as in 
nomer pleaded. Caſe of a miſnomer being pleaded he may do upon pay. 
ment of coſts, and this faves the entry of the caßttur 
Billa; or he muſt diſcontinue his action and begin d- 
novo ; but if he does not diſcontinue before he declares 
afreſh, defendant may plead auter action pendent, and 
it will be afterwards too late to diſcontinue. Lord 


Raym. 1014. Knight's caſe. 


The way to diſcontiuue is by entering a caſſctur bill, 
as follows: 


Of the caſſetur Get a roll, enter a memorandum of the term the declaration i; 
billa.  - delivered, and the plea at the foot thereof, then ſay, (and there- 
upon the faid plaintiff ſays, that he cannot deny the ſaid exception 
of the ſaid defendant above by his plea taken to his ſaid bill, but 
admits the ſame to be true ; therefore it is conſidered by the court 
of our ſaid Lord the King here, that the ſaid bill of the ſaid 

tiff be quaſhed, c. | 


Carry the roll to the clerk of the judgment, if in K. B.; « 
the Prochonotary in C. B. and docguct jame; pay 4 d. per ſeit! 
in K. B. 84. in C. B.; and the caſſetur billa being marked 
thereon, carry ſame to clerk of treaſury at Weſtminſter to be ld, 
and then begin de novo with your action. 


It ſeems that plaintiff may confeſs the plea, and enter 
2 0 breve upon the roll, and bring a new action, 
without moving the court for leave, or paying coſts. 
Allen v. Maxey. Oforn v. Haddech, Prac. R. 6. But 


Q. now. 


SECTION 


de- 
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Sea V. 


Of paying Money into Court. 


(a) The Meaning and Origin thereof. 

(5) Of the Manner and Time of paying Mo- 
ney into Court, „ 

(C) In what Actions and Caſes Money may 
or may not be paid into Court. | 


(D) Of the Conſequences of paying Money 
(E) Of bringing a further Sum into Court. 


(1 Of Defendant's refuſing to pay the Coſts, 
how Plaintiff 1s to proceed, 


A. The Meaning and Origin thereof, 


When the diſpute is not whether any thing at all is 
due to the plaintiff, but only how much; the defend- 
ant before he pleads, is at liberty to move the court for 
leave to pay ſo much into court as he thinks is really 
due. On which the court makes an order that de- 
fendant ſhall have leaye to bring into court the ſum he 
moves to pay in; and upon ſuch rule made, if plaintiff 
accepts ſuch money in full diſcharge, the ſum brought 
in ſhall be paid out of court to the plaintiff or his attor- 
ney, with coſts up to that time, to be taxed by the 
maſter, if in B. R.; by the prothonotary if in C. B. 
But if plaintiff will not accept thereof, the money ſhall 
remain in court, and the amount thereof be ſtruck out 
of the declaration, and no evidence given thereof upon 
the trial; and if Upon trial of the iſſue between the 
parties, the plaintiff ſhall become nonſuit, or the jury 


thall not aſſeſs damages to the plaintiff excceding the 


ſum ſo brought into court, then the plaintiff ſhall have 
no coſts, but ſhall pay to the defendant or his attorney 


colts to be taxed, &c. But if the jury give more, then 


the ſaid ſum ſo paid into court goes towards ſatisfaction 
ol the judgment, &c. | 801 


The 


A. 


* o 
_—_ 


D 


court; and on bis 
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The firſt motion to bring money into court was in 
Kelyng's time, and introduced to avoid the hazard and 
difficulty of pleading a tender. Str. 787, 


Or rather, perhaps, to prevent litigations and unne. 
ceſſary expence, by giving defendant an opportunity to 


ſettle plaintiff's demand, when he never had it in his 
power, or had negleCted, to make any legal tender. 


B, Of the Manner and Time of paying Money 


into Court, 


No ſum, how ſmall ſoever, can be paid into court 
without leave obtained on motion. But application to 


pay money into court requires no notice 


davit of facts. 


motion, or 


It is done in the manner following : 


in B. R. 


Mes there is no doubt but 
that money may be paid into 
court, give inſtrufions —.— 

for that purpoſe, with 108. 
245 indorſe thereon, ©* Pleaſe 
to move to pay 3l. 10s. into 


carry it to the figner of the writs, 


pay the money to him, who will 


give receipt for ſame; then car- 
Y brief and receipt to the clerk 
of the rules, who will draw up 


ng if, 


in C. B. 


1f the ation be ſuch as that 
there can be no doubt but that 
money may be pid into court, 
and if the fum paid in does not 
amount to more than 51. 


to the ſecondary for a treaſury 


"rate for that purpoſe ; pay 65.; 


take it to prothonotary i, and the 
clerk <vill receive the money and 
put a receipt in the margin, pay 
1d. in the pound, 18. 4d. for 


receipt, and 28. for entering 


. bee, plea ; ſerve copy of rule on plain- 
on þ tiff 's atto 


Fr attorney, and at 
{he /ame time deliver your plea. 


rney. 

If the fum be mare than 5 l. 
then a ſerjeant's hand to a brief 
is requifite ; and if the general 
iſſue be pleaded, he fign: it of 
courſe : take it to ſecondary as 
before, and procted as above. 

' But if defendant plead: other 
two briefs to ferjeant with l 8. 


LM —_— . „ * * — ww * * 
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| 6d, each, one to move to plead 
double, and the other to pay mo- 
ney into court : take them to ſe- 
condary as before, and proceed 
as above. 


If in vacation, get a judge's order to warrant the 


If the money is to be'paid into court @ week after the 
term ended, a judge's order is requiſite to authorize clerk 
of rules to draw up rule; but in this caſe there muſt be 
a counſel's hand to a brief for that purpoſe, as the or- 
der ſtates, that clerk of rules be at liberty ſo to do, on 
producing a counſel's hand for that purpoſe. Imp. B. R. 
260. | 


If plaintiff accepts the money in full diſcharge, he 
muſt have coſts to the time the money is paid in. For 
which purpoſe he muſt get office-copy of the rule, and 
obtain an appointment from the maſter or prothonotary, 
and ſerve the ſame on defendant's attorney to tax the 
colts, Formerly this was the defendant's duty, but 
now it is plaintiff's. Kabell v. Hudſon, 4 D. & E. 12. 


The agent's taking money out of court is the ſame 
a plaintiff himſelf, 1 D. & E. 711. 


But if the plaintiff be not ſatisfied with ſum paid in, 
he may ſtill take it out of the office (by carrying an 
office-copy of the rule to the ſigner of the writs, or pro- 
thonotary) in part payment, and may then proceed to 
trial; and if on the trial he does not recover a greater 
ſum than was paid in, he will be nonſuited, and muſt 
pay colts to the defendant. 


The chief clerk's fees vpon paying money into court 
20s, for every 100. if under 10/., 25. 


When the defendant is intitled to pay money into 
court, it is a matter of courſe before plea pleaded, and 
now even after plea it is perpetually done by obtaining 
# judge's prder for that purpoſe. - No inconvenience 

4 enſues 


How if plaintiff 
accepts the 
money. 


How 
not. 


if be doeg 
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enſues to either party from this practice, becauſe if any 


_ expence has been incurred, that is ordered to be paid 


at the time of obtaining the rule. And this tends to 
the furtherance of juſtice; for if the defendant pays 
into court what is really due, the plaintiff ought in ju. 
ſtice to take it, Griffiths v. Williams, 1 D. & E. 111, 


1 Wil. 157. Str. 1271. 1267. Say. 316. 


ciple. 


How in parti. 
cular actions. 


After regular judgment ſigned, though ſet aſide, de- 
fendant cannot have leave to bring money into court, 
Burgeſs v. Pallamounter, Bar. 281. Tidmaſb v. Smith, 
285. P. R. 289. Caſ. of Pr, C. B. 85. 


An offer made by a bill in equity to pay money, ſhall 


be tantamount to the money having actually been 


brought into court, if an action at law be afterwards 
had under a decree from the court of chancery. Burr, 
1361, | 


C. In what Actions or Cales Money may or may 


not be paid into Court. 


As to the particular caſes in which money may be 


paid into court, the chief diſtinction is this; That 


where the ſum demanded is a ſum certain, or capable 
of being aſcertained by mere computation, without 
leaving any ſort of diſcretion to be exerciſed by the jury, 
the defendant may pay money into court, and have ſo 
much of plaintiff's demand upon him ſtruck out of tho 
declaration; and if plaintiff will not accept thereof he 

ſhall proceed at his peril. Burr. 1120. 


On the contrary, where it is an action for damages 
for any injury ſuſtained, which damages are to be af 
ſeſſed by a jury, money cannot be paid in. 


The above is the general rule which governs the caſes 
reſpecting bringing money into court. 


But to be more particular, I ſhall conſider in what 


actions n or may not be brought into court, 
agreeable to their nature, in alphabetical order. Denied 


„„ „ CÞ 
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Denied in an action of account. Anon. 


Allowed in any action on a policy of aſſurance. Stat. — 


19 G. 2. C. 37. 5. 7. 


In a ſpecial action upon the caſe for damages done 
to a chaiſe let to hire by immoderately driving, not al- 
lowed. Str. 787. | 


Nor in an action for injuring common by burning 


Nor in covenant, unleſs for nonpayment of rent. Covenant. 


Bar. 282. 286. 289. Or where the breach is aſſigned 
with equal certainty. Bar, 284. 


But in covenant and breach for non-payment of rent, 
and not repairing, &c. it was moved to bring in ſo 
much for the rent; and as to the other breach, that 
plaintiff might proceed as he thought fit, et per Trevor, 
all the judges have agreed that it is but reaſonable to 
allow it, Ve it does not differ from debt for rent; for 


though it be covenant, 2 it is for a ſum certain. So 


defendant may move, that upon payment of what ſhall 


appear due for rent proceedings as to that ſhall ſtay, 


and the court will refer it to the maſter. Anon, 1 Wil. 
75. Sal. 596. | 


_ Iff covenant the breach was aſſigned in a ſum certain, 


nz. 11/. for not dreſſing corn, and leave was given to 
bring in the money on the common rule. Bar. 284. 


Not allowed to be paid in on an action of covenant 
generally, but it may upon any particular breaches aſ- 
ligned for non-payment of rent, or for an increaſed 
rent. Blac. Rep. 837. Fulwell v. Hall, & Walmout 
v. Houghton, Barn. 284. | 


In covenant on charter party money paid in on two 
of the breaches for freight and demurrage. Burr. 1120. 


In debt, you cannot bring m into court unleſs 
it is for non- payment of rent. Pract. Reg. C. P. 257. 
and even that was denied in. Sal. 597. & Bar. 286. 1 
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So it was refuſed in debt for goods fold; court ſay. 
ing they never did it in debt. Str. 890. 


Debt on bonds, In debt on bond with a penalty, defendant may bring 
into court the principal, intereſt, and coſts due on ſuch 
bond, which ſhall be deemed a ſatisfaction, and the 
court may give judgment. 4 & 5 Ann. C. 16. 8. 13. 


Beſore this ſtatute defendant was obliged to bring in 
the whole penalty. Sal. 597. 


Bonds for per- This ſtatute does not extend to bonds conditioned 
formance of ©- for good behaviour, nor for performance of covenants; 
- 0's. ſo that to ſuch bonds money cannot be brought in, 


Wright v. Bennington, Bar. 286. 


Annuity bonds. Condition of a bond was to pay 40 J. by 5 J. per an- 
num, and defendant had leave on the ſtatute of Anne 

to bring the arrears of 5 J. per annum into court. Str. 

814. though in Str. 515. not long before it was denied. 


To pay money Condition of a bond was to pay money by inſtal. 
by * ments, and the court gave leave for defendant to bring 
the money due by that inſtalment into court; but not 
to ſtay plaintiff from ſigning his judgment for the pe- 
nalty incurred by non-payment of the inſtalment, But 
although plaintiff in ſuch caſe may ſign judgment for 
the penalty, the court will not let him take out execu- 
tion until the payments become due. Darby v. Wilkins, 
Str. 957. But in C. B. on a bond to ſecure an annuity 
by alma, a rule was made abſolute to ſtay pro- 
ceedings on payment of the 34. the only inſtalment due 
and coſts. Bar, 288. | 


"The ſtatute of the 4 & 5 Anne, which enables de- 
fendants to pay money into court on bonds, ought to 
have a moſt liberal conſtruction; and the courts of law 
and equity ought to exerciſe their own authority to ex- 
tend the ſpirit and reaſon of it. It meant, that in caſes 
of penaltics by way of ſecurity, the clear final juſtice 
of the caſe ſhould be attained in the courts of law- 


Bonafous v. Rybot, 3 Burr. 1373+ 1374 
The 


TJ 9. 5 Aa 
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The juſt intent of a bond is to ſecure principal inte- 


reſt and coſts 3 —— and ſuffer the debtor at any 
time to ſave orfeiture by performing the intent. 
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Bonds conditioned for payment of money by inſtal- 


ments are within this act. Bid. 


But if a bond is conditioned for 3 of a groſs 
ſum at a certain fixed day, and by a ſubſequent agree- 
ment the debtor is allowed to pay it by inſtalments, 
provided that he pay it punctually, otherwiſe the agree- 
ment and defeaſance to be void; if the debtor does not 
pay it 33 they are void, and the groſs ſum is 
due to the obligee. 3 Burr. 1374. 


And unleſs the debtor pays the whole money, he 
cannot be relieved from the penalty. Bid. 


In debt on bond, with condition to account for mo- 
ney to be received, the court will not ſtay proceedings 
upon paying the penalty into court, becauſe damages 
may be recovered beyond that amount; for the penalty 
of a bond is not the limitation of damages to be aſſeſſed 
by a jury. Lord Lonſdale v. Church, 2 D & E. 388. 


The acceptance of intereſt up beyond the time of th 
unpaid inſtalment is no waiver ; for the obligee was 
intitled to receive it as part of the original debt ſecured 
by the bond. 3 Burr, 1375. 


The whole penalty of a baſtardy bond may be brought 
into court. Brangwin v. Perrot, 2 Blac. Rep. 1190. 


Original defendant obtained judgment of non pros, 
and then brought debt on that judgment for the coſts, 


in which he had judgment by default, and afterwards 
| t 


brought another action of debt on this laſt judgment, 
and thereon alſo ſigned judgment ; which laſt judg- 
ment the original plaintiff moved to ſet aſide on bringing 
into court the debt and coſts of the ſecond judgment. 

ſhewing cauſe againſt this rule, the court thought 


that he himſelf had given the firſt provocation, and had. 


been 


- 


Baſtardy bond. 


Debt on judg+ 
ment. 


— 
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been guilty of the firſt laches, and therefore diſcharged 
the rule, but without coſts, directing execution to ſtay, 
as the money on the former judgment was paid into 


court in order to diſcountenance ſuch oppreſlive pro- 
ceedings. Simpſon v. Stone, 2 Blac. R. 785. 


ARtion for d- In an action for dilapidation, the court refuſed to let 
Pda. d efendant bring money into court, and ſaid it was like 
treſpaſs, where you cannot do it, though you may ten- 


der amends. Squire v. Archer, Str. 906. 


EjeQment. In ejectment for non-payment of rent, the tenant or 
aſſignee may pay into court all the rent in arrear and 
coſts, and proceedings ſhall ceaſe. 4 G. 2. c. 28. 


But before this ſtatute it was allowed by the court, 
Sal. 597. And the reaſon given was, becauſe the action 
of ejectment ſubſiſts entirely upon the rules of the court. 


After judgment againſt caſual ejector, and before any 
writ of poſſeſhon executed, the court made a rule to 
ſtay proceedings on 2 of all rents and coſts. 


Str. 900. tle v. Holdfaft. 


In ejectment by mortgagee, the mortgagor may bring 
the principal intereſt and coſts into court, and the court 
will make a rule to ſtay proceedings. Str. 413. 


Proceedings on a mortgage may be ſtaid by paying 


mortgage-money, intereſt, and coſts, without payment 
of a bond. Str. 1107. Archer v. Snatt. 


Replevin. In replevin and avowry for rent, defendant allowed 
to pay it into court. Sal. 597. 


The plaintiff in replevin may pay the rent into court, 
for which the defendant avows. Vernon v. Wynne, 
CB. T. R. 24. 


Where Serjeant Kerby ſaid, he remembered in an 
action of treſpaſs where the defendant had juſtified for 
non-payment of Rent, plaintiff was permitted to p 
the rent into courts 


In 


4 
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In aftions on penal ſtatutes, the court on motion Statutes penal, 
; will give leave to pay the penalty into court with coſts, 

Walker v. King, Tr. 31. G. 2. & Str. 1217. Stach, 

v. Eagle. 2 Black. 1052. 5 : 


If the court ſee reaſon to ſuſpect that a gui tam ac- 
; tion is proſecuted merely for the iſſue money, they will 
on motion permit it to be paid into court, to abide the 
erent of the ſuit, Parker, qui tam, v. Macfarlan, 3 D. 
& E. 137» 


In treſpaſs, money cannot be brought into court, Treſpaty, 
though amends may be tendered. Str. 906. d 


—_ 


1 


In an action of treſpaſs of meſue profits, money cannot 
be paid into court. Holdfaft v. Morris, 2 Wil. 115. 


In an action of treſpaſs, aſſault, and falſe impriſon- 
ment, againſt a juſtice, he may, if he has omitted to 
tender amends, bring money into court, purſuant” to 
24 G. 2.3 but then it muſt appear, by the production 
of the previous notice to be given in ſuch caſe, and an 
affidavit or the like, that the action is in fact brought 
apainſt him as a Juftice, for ſome miſbehaviour in his 
ofice, Caſbourm v. Ball, Blac. 859. 


In trover for money, the court will give leave to Trover. 
bring the money declared for into court. Str. 142. 


but trover being an action for damages, you cannot 

oblige the plaintiff to accept the thing itſelf; therefore 
the goods and coſts cannot be brought and paid into 
court, Olivant v. Berino, 1 Wil. 23. 


Str. 822. 1191. Goods refuſed to be brought in in 
trover 5— l 


But a note was brought in, and the court held it Note brought 
reaſonable that goods as well as money ſhould be ſo. | 
Tuney v. Clark, Gar. of Pr. C. B. 59. | | | 


If the goods be cumberſome, though they cannot be How it goods 
brought into court, court will make a rule for plaintiff are cumber. 
to ſhew cauſe why he ſhould not accept them. Cook v. lore. 

Helgate, Caf. of Pr. C. * P. R. 260. 


Leave 
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Leave given to bring a book into court, but this was 
only granted on the particular circumſtances of the 
caſe. For in the caſe of Harding v. Wilkin, court re. 
fuſed to grant a rule ni, on motion to bring a gold 
watch and diamond ring into court in trover. Hardins 
v. Pillin, Say. 120. Catting v. Bowling, Say. go. 


General Rule aa There are feveral contradiCtory caſes in the books 
to bringing on this point; but the better opinion ſeems to be, that 
— court in certain caſes goods in trover may be brought into 
; court; but it muſt depend on the circumſtances of the 

5 caſe; which will be better explained by the following 

— — caſe, where it was held by Lord Mansfield :—« That 
Blac. — * & where Trover is brought for a ſpecific chattel of an 
« aſcertained quantity and quality, and unattended 

« with any circumſtances that can enhance the da- 

« mages above the 'real value, but that its real and 

« aſcertained value muſt be the ſole meaſure of the 

« damages; there the ſpecific thing demanded may 

« be brought into court: (and Mr Juſtice Wilmot ſaid, 

« (This was the more reaſonable, as this action of 

« trover comes in the place of the old action of de- 

« tinue z) but where there is an uncertainty either as 

t to the quantity or quality of the thing demanded, or 

« that there is any tort accompanying it, that may 

« enhance the damages above the real value of the 


« thing; and there is no rule whereby to eſtimate the 
ec additional value, there it ſhall not be brought in.“ 
It is a pity, faid Lord Mansfield, that a falſe conceit 
ſhould in judicature be repeated as an argument, © The f 
ic court does not keep a warehoufe.” What then! 10 
What has a warechouſe to do with ordering the thing A 
to be delivered to the plaintiff ? Money paid into court 4 
A is payment to the plaintiff, The reafon and ſpirit of 
% ; caſes make law; not the letter of particular precedents. | 
In trover for money-numbered, or in a bag, the court 6 
have ordered it to be brought in; yet the jury may give 
more in damages, they may allow intereſt, (and in ſome A 
caſes they ought.) oy 
The reaſon holds to every other caſe, where a thing 1 
clearly remains of the ſame value; yet the jury may 


give damages for the detention.“ 
£7 „ te- 
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«] remember its being done twice or thrice in things 
* of ſmall value. It, ought to be done to prevent vexa- 
be nous litigation, Which a plaintiff may be tempted to 
re- purſue, when in all events he is ſure of coſts. It 
- ought to be done, becauſe it is the ſpecific relief,” “ 
& 
«Tt ought to be done, becauſe at the trial, when the 
thing remains in the ſame condition, there generally is 
” a rule © to deliver it.” 
hat | 
nd « An eſtimated value is a precarious meaſure of juſ- 
the tice, compared with the ſpecific thing.” 
ing 
bat « T am aware of the caſes where a laced head, a gold 
t an watch, a diamond ring, and Chineſe pictures, were 
_ refuſed to be brought in,” 
and « But as I think * ſuch motions ought neither to be 
the « refuſed nor granted of courſe,” They muſt depend 
. upon their own circumſtances, No injury is done the 
= plaintiff if the court ſhould think © he ought not to 
12 « proceed for damages beyond the ſpecific thing,” be- 
| de- cauſe he may {till proceed for more at the peril of 
* coſts, and ſo he ought.” 
þ 
T. But in this particular caſe, the goods were altered and 
5 their value changed. Fiſber v. Price, Bur. 1364. 
f 5 The general rule is, as the caſes above cited demon- General rule 35 
1. ſtrate, that money can only be paid into court in ac- to paying mo- 
way tons where the damages are liquidated ; ſo that even JM 
thin were defendant to get a judge's order for payment of 
— money into court, where the demand was for unliqui- 
it of lated damages, ſuch payment would be irregular. 
— But if the plaintiff take the money out of court, he If paid impro- 
iy give thereby waives the irregularity ; and ſhould he proceed — — 
Ie in the action, he cannot afterwards have a verdict, | 
2 unleſs he recover more than the ſum paid in. Griffiths 
v. Williams, 1 D. & E. 710. * 
— Where the plaintiff makes that kind of demand which | 


8 ſubſtantially for a ſpecific ſum of money, the defen- 
Y 
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— 
on * — — - 


be, 
1 i * 
* 
r \ 
1 
> . 
* 
3 
1 
* 7 
4; 
75 


8 
13 
29 
* 
- I) 

7 

4 
* 

9 


4 
? 
Y 
U 


316 OF THE PROCEEDINGS FROM [Ch, vir. 


Of paying Money into Court. 
dant may pay money into court. But in torts, where 
it is a mere queſtion of damages, z chance, as in ſuch 


caſes defendant was originally in the wrong, he 
take the event of that 2 — 


How a carrier Where a carrier has given notice in printed 1 

ind an that he will not be anſwerable for goods above the va. 
lue of a certain ſpecified ſam, unleſs paid in propor- 
tion, in an action brought againſt him for the loſs or 
goods aboye that value, (but for which he has not been 
paid an extraordinary price,) he may pay into court 


the ſum ſpecified. Hutton v. Bolton, 1 C. B. T. R. 
299. a. a 


xruſt not bring The court will not give defendant liberty to bring 

money on ſome money into court on ſome of the counts in the decla- 

5 — ration, and demur to the reſt. For the reaſon of mak- 
ing the rule to bring money into court is to preyent 
vexation, and make an end of the cauſe, James v. Hay, 
Pr. R. C. P. 256. Caf. of Pr. C. B. 48. 


But it may be But money may be paid in on ſome of the counts, 
erought in on or on ſome of the breaches affigned, and plaintiff may 
taken on others. accept the ſame, and proceed if he thinks proper on 


the other counts or breaches. 


As in covenant on charter party, where ſeveral 
breaches were aſſigned, money was paid in on two for 
freight and demurrage. Hallet v. E. I. Company, Burr. 

1120. Baillie v. Cazelet, 4 D. & E. 579. 


So two breaches were aſſigned in covenant amongſt 
others: /, For non-payment of rent: 2d), For 5/. an 
acre advanced rent for ploughing meadow ground; and 
the court allowed money to be paid into court on theſe 
breaches, but not generally. Fuluwell v. Hall, 2 Blac. 


R. 837- Fn 


What defendant. Formerly when a rule was obtained to bring mones 
N court, defendant muſt have pleaded the gener: 
iſſue, and could not plead double. Buckley v. Warren 
N. R. 3 1 7 ; 
3 But 


p. 2 mos 
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But this ſtritneſs has been ſince diſpenſed with. And 
in C. B. the court gave an adminiſtratrix leave to bring 
5. 55. into court on the common rule with reſpect 
to the 7th and 8th counts, (there being nine) and as 
to the reſt to plead the general iſſue, ſtatute of limita- 
tions, and ſet off. Hellier v. Haller, Bar. 286, 


So leave was given to plead bankruptcy to one count, 
bring money into court on the common rule, and __ 
the general iſſue to the other counts. Hall v. Lane, 


Bar, 350. | 


So leave was granted to bring money into court on 
the common rule, and plead plene adminiſtravit, and 
the general iſſue to the whole. Auſiin v. Ros, Bar. 287. 


Where there are ſeveral defendants, money cannot 
be paid into court by one only. By Gould, Blackſtone, 
and De Grey, Nares cont, Kay v. Panchiman & others, 
Blac, 1030. | 


Where one defendant ſuffers judgment by default, 
and a ſecond is outlawed, the third ſhall not bring 
money into court. Did. | 


D. Of the Conſequence of paying Money into 
ourt, | 


Payment of money into court is an acknowledgment 
of 2 liable to the action. Burr. 2640. 


Payment of money into court is only an acknow- 
ledgment by the defendant, that the plaintiff has a right 
to maintain the action, and is intitled to recover ſo 
much as the ſum paid. But it does not preclude de- 
ſendant from taking any objection to the action beyond 
that ſum, although fuch objection, had not the money 

paid in, would have been a bar to plaintiff's ſuit. 
, and another executors, &c. v. Parry, 1 D. & E. 
4. 


"T2 | | If 
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action. 
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If plaintiff declares in indebitatus aſſumpſit on an a. 
greement, and defendant pays money into court, he 
admits the agreement; that is, if the declaration is on 
the agreement only. But if there are other counts, ag 


money had and received, or the like, he may pay mo- 


Whether de- 
fend nt can in 
any caſes, and 
when, have mo- 
ney back again. 


ney into court on one of thoſe counts, and then he will 
not admit the validity or extent of the agreement. 


Defendant had brought money into court on the 
common rule; plaintiff would not accept the ſame, 
but proceeded to trial, and was nonſuited. Upon which 
defendant moved in the treaſury, (in C. P.) that in 
regard as plaintiff was out of court by the nonſuit, he 
might have the money back, and produced the poſtea, 
But the judges held, that defendant, by having paid 
money into court, had admitted that plaintiff was in- 
titled at all events, and therefore defendant could not 
have the money again. Afterwards plaintiff brought a 
new action, and the court made a rule that plaintif 
might have the money — in if he thought fit; 
but if not, that the money brought in ſhould remain 
to the new action. Lane v. Wilkinſon, Pr. Reg. 250. 
Rep. & Caſes of Pratt. C. P. 36. Str. 1027, Cox v. 


"The like reſolution in a ſimilar caſe as above, and 


riff dies. 


leave given for defendant to bring more money in up- 
on the new aCtion. Dickins v. Tallowin, Prac. Rey. 


252, 


Money was paid into court; plaintiff proceeded, and 
recovered a leſs ſum: whereupon defendant moved, 
that he might have the money out of court towards his 
coſts, and it was granted. Anon. Bar. 280. Rathbone 
v. Stedman, - Caf, of Pr, C. B. 54. 117. 


Money was paid into court, and before trial plaintiff 
died, whereupon defendant moved to have the money 
paid back; but the court was of opinion it ought not 
to be paid back. The courts have not yet gone ſo far 
as to order payment in ſuch caſe to the plaintiff's exe- 
cutor, but it ſeems reaſonable ſo to do, if the executor 
is willing to accept it; and after trial, it is plain, - 

| | | execu 


een 0 2 8 
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executor is entitled to the money paid in, though a 
ſmaller ſum is recovered. Had plaintiff lived, and re- 
fuſed to accept the ſum paid in, and had gone to trial 
ind been nonſuited, yet the defendant could not have 
had the money back out of court, plaintiff being entit- 
ed thereto at all events. Croctay v. Martin, Bar. 281. 
Caf. of Pr. C. B. 129. P. R. 255. 


So if defendant dies, court will not return money to 
his executors. Knapton v. Drew, Bar. 279. 


Judgment was arreſted, and conſequently no coſts 
on either fide, But the court ordered the money 
brought into court to be paid to the plaintiff, Fiber v. 


Kitchingman, Bar. 284. 


Money, if paid into court, though by miſtake, is ſo 
far in the cuſtody of the law, that it cannot be got 
out in any way. It is the only exception where an 
action for money had and received will not lie for mo- 
ney paid by miſtake. Malcolm v. Fullarton, 2 D. & E. 


6g. 


In C. B. 37 J. was paid into court. Plaintiff pro- 
cceded, and recovered a greater ſum, and then became 
bankrupt. The aſſignees moved to have the 37 /. p 
to them; but plaintiff's attorney inſiſted that as he 
hai been the means of obtaining a verdict, he ought 
firſt to be paid his bill and coſts, Whereupon the 
court ordered his bill to. be taxed, and the amount 
thereof to be paid out of the money, and the refidue 
to be paid to the aſſignees. Supp. to Bar. 11. 


To an action by an executor or adminiſtrator, the 
courts formerly would not allow defendant to pay mo- 
ney into court, becauſe the executor or adminiſtrator 
is not liable to coſts, as appears by Sal. 596. But in 
the caſe of Crutchfield v. Scatt, Str. 796, it was held 
it might be done, and that the effect of it would be, 
not to make the executor pay, but only loſe his ſubſe- 
quent coſts. | 
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If verdia for | The general rule in all caſes is, that if the phintif 
leſs ſum, ora chuſe to accept the money when it is paid into court, 
nonſuit. or even before trial, the court will give him his coſts 
up to the time of the defendant's paying money into 
court; but if he will, notwithſtanding, procecd to trial, 
and fail, he loſes all claim to thoſe coſts. Kabel y, 
Hudſon, 4 T. R. 21. Stevenſon & York, Ibid. 10. 


| tw If defendantpays money into court on an action pro- 
plaintif if he perly commenced by executor or adminiſtrator, and the 
Er ccd tor executor or adminiſtrator proceeds afterwards, he does it 


ac v"* at his peril as to coſts. 3 Sal. 105. 


As to coſts, if If plaintiff proceeds in the action after he has taken 

he diſcontinues. the money brought in out of court, and then diſcon- 
tinues, he ſhall not have his coſts even up to the time 
of bringing the money into court. Berwick v. Symonds, 
Say. 196. | 


But it is now held otherwiſe ; and where money has 
been paid into court, and plaintiff proceeds afterwards 
in the ſuit, and then diſcontinues, he is intitled to all 
his coſts to the time of the money being ſo paid; but 
is liable to pay defendant his coſts from that time to 
the time of diſcontinuance. See the rule obtained for 
that purpoſe. Hartly & others, v. Bateſon & others, 
1 D. & E. 629. 711. Bar. 280. P. R. 255. 


In what form The mode is, to move why the maſter ſhould not be 
notice to be. directed to tax the coſts of plaintiff to the time of 
- aying the money into court, and the defendant's colts 
* that time to the time of countermanding notice 

of trial, (i. e. the time of diſcontinuance. whenever it 

may be) and why the defendant ſhould not pay the ba- 

lance to plaintiff. Upon which a rule nf will be 

granted. Hartley & others v. Bateſon, 1 D. & E. 629. 


If proc: eds to If the defendant pay money into court, and the plain- 
— = png tiff proceed to mia La a juror is withdrawn, the 
| plaintiff is not intitled to the coſts up to the time of 
paying money into court. For per Cur. whenever 3 

juror is withdrawn, each party muſt pay his-own coſts, 


And per Buller J. the form of the rule decides this 


queſtion 3 
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jon; for it was part of the rule, that if the plain. 
would not accept of the money brought into court, 
with the coſts, &c. the ſaid money ſhould be ſtruck out 
of the declaration : then if it be ruck out, that is not 
conſidered as = of the declaration. Stodhort v. Fohn- 


ſin, 3 D. &. E. 657. 


In the caſe of Griffiths v. Williams, 1 T. R. 712. If verdiet for 
After verdict, which was for plaintiff, but only for the exact ſum paid 
eract ſum defendant had paid into court, it was moved 
that the verdict ſhould be ſet aſide, and entered for 
deſendant. The court made the rule abſolute, direct- 
ing, that the plaintiff ſhould have coſts to the time of 
the money being paid into court, and that he ſhould 
pay the defendant the ſubſequent coſts. 


| 
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| 
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But ſince this deciſion has been impeached, and in 
the caſe of Stevenſon & Yorke, 4 T. R. 10. where, 
after verdict for defendant who had paid money into 
court, it was moved on the above authority, that plain- 
tif ſhould have his coſts up to the time of paying the 
money into court; it was denied, and per Buller; 
though the plaintiff was intitled to the coſts up to that 
time, if the application had been made before trial; 
yet the party came too late after trial. And that part 
of the caſe of Griffiths and Williams cannot be ſup- 
ported. Kabell v. Hudſon, 4 D. & E. 10. 


If plaintiff ſuffers a nonſuit after payment of money If nonſuited. 
into court, he is ſtill intitled to the money paid in. 


val. 597. Caſ. of Pr. C. B. 36. 


Where money was paid into court to attend the 
event of the verdict, and plaintiff was nonſuited, it 
was paid back to defendant, and could not be retained 
in court. Subject to a new verdict. P. R. 253. Framp- 
ton v. Cooke, | 


But it is otherwiſe with executors and adminiſtra- Exception as to 
tors; for if plaintiff be nonſuited, after they had paid — de- 
money into court, it ſhall be returned to them, becauſe 9 
they may be unacquainted with the aſſets of teſtor, and 

7 not 


Taking money 
out of court, a 
waiver of irre- 


Except in caſes 


Coſts only al- 


OF THE PROCEEDINGS FROM ch. vil. 


Of paying Money into Court. 


not know whether he owed plaintiff the money or not. 
Anon. Caſ. of Pr. in C. B. 5. | 


If the plaintiff takes the money out of court, he 
waives every 2 on part of defendant in pay- 
ing in the ſame. As if it be paid in after plea plead- 
ed, or in an action purely ſounding in damages, in 
which properly no money can be paid into court. And 
if upon trial he does not recover greater damages than 
the ſum ſo paid in and received, he will be nonſuited. 
Griffiths v. Williams, 1 D. & E. 710. 


Coſts of paying money into court, and taking it out, 
muſt be paid by defendant, though the money was ten- 
? dered after rule obtained to pay it in, and refuſed by 
plaintiff before it was paid in. Cotton v. Perks, P. R. 
25 8. | 


Where an action is kept on foot by plaintiff in an 
oppreſſive manner, and defendant has — willing to 

ay the debt, and has taken out ſummons before a judge 
E that . and the plaintiff has refuſed to accept 
the ſame, the court will ſuffer defendant to pay the 
money into court, and diſcharge him from the pay- 
ment of coſts. Jobnſon v. Houlditch, Bur. 578. And 
though defendant may have paid the money into court on 
the uſual rule, which is on payment of coſts, he ma 
afterwards move for ſo much of that rule to be nl 
charged as relates to the colts, which will be granted, 
Ibid. 


If a defendant pay money into court upon ſome of 


lowed of the the counts only, and the plaintiff take it out, plaintiff 


counts money 
paid in upon. 


is only intitled to the coſts of thoſe counts. For by 
ſuch partial payment of m into court, defendant 
admits that plaintiff has a cauſe of action _w him 
to a certain extent; but that he means to defend him- 
ſelf againſt the charges contained in the other counts. 
And the plaintiff by taking the money out of court, 
precludes bimſelf from all right to the coſts upon the 
other counts. Baillie v. Cazalet, 4 D. & E. 579. 


Of 
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G. Of bringing a farther Sum into Court. G. 


If defendant has paid a ſum into court, the court Whether de- 
will not afterwards give him leave to pay more money fc, t 
into court, if iſſue is joined. Swan v. Freeman, Bar. more money in. 


282. 


Nor if plea be pleaded, S. C. Pr. R. 263. Becauſe 
it may introduce tricks to try whether plaintiff will ac- 
cept leſs than is due. 


But where plaintiff would not accept the money 
brought in and was nonſuited, and afterwards brought 
a new action, defendant was allowed to bring in a 
further ſum, which, together with the former, was 
ordered to remain in -court upon the common rule on 
the new cauſe. Dickins v. Tallowin, P. R. 252. 


5. Of Defendant's refuſing to pay Coſts, and F. 
how Plaintiff 1s to proceed. 


If plaintiff accepts the money, and does not proceed How if defend-. 
for further damages, his attorney gets an office copy 7 4ccsnot pay 
of the rule, and obtains an appointment of the maſter ak 
or prothonotary, to tax the coſts on the copy of the ed money. 
rule, and ſerves defendant's attorney there with; and 
if after taxation defendant does not pay the coſts, 
plaintiff proceeds to deliver his ifſue and notice of trial, 
as if no money had been paid in; for he cannot, un- 
der the rule, move for an attachment. Str. 1220. And 
one ſhilling damages carries coſts, on producing the 


ofice-copy of rule and the allacatur. 


If defendant does not pay the coſts on payment of 
money into court, plaintiff may proceed as it no mo- 
ney had been paid in. For he cannot under the rule 
moze for an attachment. Scarral v. Herten, P. R. 
259. Hand v. Dinally, Str. 1220. 


In 
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In afſumpfit, the defendant brought 8 J. into court, 
on the uſual terms of paying coſts to that time, The 
plaintiff took it out and taxed his coſts, and ſerved the 
defendant's attorney, and they'not being paid, went on 
to trial, and obtained a verdict for 7/. 18s. The de- 
fendant infiſted that he ſhould have no coſts for his 
ſubſequent E ſince it appeared that he was 
overpaid. But the court held, that as to the coſts it 
was to be conſidered as if no motion had been made, 
the defendant not having fulfilled the terms of her own 
rule, in which caſe it is not uſual to grant an attach- 
ment; but the plaintiff goes on, it being only a con- 
ditional rule. They ſaid, they would make him allow 
upon the execution for the 8 J. he had taken out of 
court, and ordered him the pgſtea, in order to tax his 
whole coſts. Hand v. Lady Dinely, Str. 1220. 


But proceedings of plaintiff will be ſtopt upon the 
after payment of all coſts by defendant. Bond v. Jepe, 
Caſ. of Pr, C. B. 93. 


SECTION VI. 
Of pleading in Bar. 


A. Of the Time of pleading. 

B. Of pleading the General Iſſue. 
C. Of pleading Specially. 

D. Ot pleading Double. 


In B. R. In C. B. | 

Len all proceſs returnable Upon all proceſs returnabl 
before the loft return of any the I,, 24,'or zd return of any 
term, if the action be unbail- term, if the plaintiff declares in 
able, or if bailable, and not London or Middleſex, and de- 
laid in on or Middleſex, fendant lives within twenty 
or defendant does not live wwith- miles of London, defendant ſhall 
in twenty miles from Londen, plead within four days after 


| be muſt plead to the declaration ſuch declaration delivered, awith 


in eight days after delivery, or notice to plead accordingly with- 


filing thereof, But if the _— out any imparlance. And p r 4 
al . 
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he bailable, and laid in London plaintiff declares in any other 
or Middleſex, and defendant county, or defendant lives above 
lives within twenty miles of twenty miles 2 London, in 
Landon, then in four days, pro- eight days. R. Trin. 8. G. 3. 
vided the declaration be deliver- - 
od or filed, and notice thereof Provided ſuch declaration be 

wen four days exclufiue before delivered four days excluſive be- 
the end of the term, and a rule fore the end of the term. 
to plead be duly entered. R. T. 
22. 6. 3 . 


If proceſs be returnable on or after the laſt return, 
defendant is intitled to an imparlance, of which vide 
ante. Sec. 3. Tit. Imparlance. 


In K. B. the four or eight days allowed for pleading How the days 
are one incluſive, and the other excluſive; but in C. B. are reckoned. 
both are incluſive. So that if a rule to plead be given 
the 5th, it is out the roth, and judgment may be ſign- 
ed the 11th, if demand of plea made in time, 


If the writ be againſt two defendants, and both are How if two de- 
ferved before the return of the writ, and one of them —— and 
do not appear in the ſame term, he muſt plead as of 27 doe nor 
the term when he ought to have appeared. Smith v. * 


But a plea muſt not be filed (if it be a bailable ac- No plea till bais 
ton) before bail be perfected, as it will be a nullity; pertected. 
and although bail juſtify afterwards, it does not be- 

come a good plea, but plaintiff may ſign judgment for 

vant of a plea. Venn v. Calvert, 4 D. & E. 578. 


B. Of pleading the General Iſſue. B. 


Pleas in Bar are of two ſorts, general and ſpecial. Of the general 
The general is a direct negation of the charge in the ie. 
declaration, and is called the general iſſue, the form 
of which muſt be according to the nature of the action, 
non aſſumꝑſit, nil debat, not guilty, &c. 
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O pleading in Bar. 
In B. X. | a CG 4. 
Engroſe it on treble penny Engroſs it on treble ben 


Hampt paper, and either deliver flampt paper, and either delive- 


it to plaintiff” s attorney or agent, it to plaintiſ 's attorney, or ii 
or enter it in the general iſſue it with the prothonetary, Pay 


book, with the clerk of the judg- filing, 25. 


| ments. Pay 6d. 


No general iſſue need have a counſel's or ſerjeants 
ſignature to it; nor need any of the following pleas 
which are tantamount to it. | 


bag other Comperuit ad diem to a bail bond. Son aſſault demeſne, 


plene adminiſiravit, by an executor or adminiſtrator, 
Reins per deſcent, by an heir. Nul tiel record, 2 Blac. R. 
816. Per minas, ſolvit ad diem. Ne unques executor 
or adminiſtrator. Payment of rent, and infra etatem, 
But this plea ought to have an affidavit annexed to ve- 


rify it. Pr. Reg. C. P. 5. 


C. Of pleading Specially. 


When defendant pleads ſpecially, let the plex be 
ſigned by a counſel or ſerjeant. | 


In B. R. I C. . 
Engreſi the plea on treble It nay æuben engraſſed on trible 
penny ftampt paper, and file is fenny flampt paper, either be 


with the clerk of the papers. delivered to 4 50 attorney, 
(wwhich is the uſual way) er 


No attorney is to deliver or filed with the prothonotary, and 
receive any ſpecial plea to be put then plaintiff®s attorney muſe 


into the office of the clerk of the take it out of the office. 
papers, or a copy of ſuch plea, 


before that the ſame has been © 
put in, and a copy thereof made 


by the clerk of the papers. M. 2. 
3 


Muſt be ũgned. All ſpecial pleas muſt have a counſel or ſerjeant's 


hand, except thoſe mentioned, ante B.; and they are 
deemcd tantamcunt to the general iſſue. 


80 
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So that non aſſumpſit infra ſex annos, mult Co. Rep. 41, 


Or a general performance of covenants, Bar. 354. 


If a plea which ought to be ſigned by a counſel or 
ſerjeant s hand, is not ſigned, plaintiff may ſign judg- 
ment; but if there be two defendants, and one pleads 
the general iſſue, and the other pleads ſpecially, and 
both are on the ſame paper, though the ſpecial plea is 
not ſigned, plaintiff cannot reject the general iſſue, and 
take judgment againſt both. If he does, the judgment 
is totally erroneous; and if execution be ſued, reſti- 
tution ſhall be awarded ; but then plaintiff may in ſuch 
caſe regularly take judgment againſt him who pleaded 


ſpecially. 2 Lil. Reg. 299. 


In the King's Bench, the clerk of the papers, with 
whom all ſpecial pleadings are left, makes out copies 
thereof, ſigned with his name; and to whom the plain- 
tiff's attorney muſt apply for a copy in order to draw 
his replication thereto, unleſs the replication be of 
courſe, and conſiſts in a mere denial of the plea, with- 
out alledging any new matter therein, as nul tiel, record 
to a plea of judgment recovered ; in which caſes the 
clerk of the papers draws up the replication, and de- 
livers the paper-book to the plaintiff's attorney, with 
a complete iſſue, 


But if the replication is to be ſpecial, containing any 
new matter which muſt be ſigned by counſel, the 
plaintiff*s attorney takes the copy of the plea away 
with him, paying the clerk for it, in order to get the 
replication drawn; which being done, ſigned by coun- 
ſel, and engroſſed, is carried and filed with the clerk 
of the papers; and if further pleadings be had in the 
cauſe, the parties alternately take copies thereof from 
his office, and file their 2 thereto until iſſue is 
joined between them. 


4 * 


[ 


Defendant by leave of the court pleaded non aſſumpſit, 
and the ſtatute of limitations, and delivered it to the 
plaintif®s attorney, who made up the iſſue, and deli- 
vered it with notice of trial to the defendant's _—_— 

who 
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who paid for it; the plaintiff's attorney findin 1 
ns. it ſhould have been made up with the * 
the papers, went and paid him his fees, made up the 
record and went to trial, and the court refuſed to ſet it 
afide, though the defendant made no defence, for pe- 
Cur. he was in the firſt fault in not leaving the pleas in 


the office. Thomſen v. Tiller, Str. 1266. 


D. Of Pleading Double. 


| In caſe defendant pleads ſeveral matters, a rule for 
that purpoſe muſt be drawn up and ſerved on Plaintiff's 
attorney when the plea is filed, | 


- © % a In C. B. 


Of the manner This is done byg tving a brief In certain caſes the rule is 


to counſel, naming your pleas, here obtained, with as littl: 


pleadingdouble. bib he figns of courſe. Pay trouble as in K. B. by giving 


Is C. B. 


10s, 6d. Then carry it to the a brief to a ſerjeant, with 108. 
clerk of the rules with your plea, Gd. naming the pleas therein, 
who vill draw it up. erwee Then draw up rule with ſecon- 
it on plaintiff : attorney. dary, and ſerving copy on plain- 

| tiff*s attorney. 


If no ſuch rule to plead double be taken out and 
ſigned, plaintiff may, notwithſtanding a double plea be 
delivered or filed, ſign judgment. Hil. T. 1794. 


But there are many double pleas in C. B. not allowed upon the 
Frſt motion; but on which a. rule niſi is only granted, and then 
moved again, to be made abſclute. 


In which caſes give brief to ſerjeants, to move to plead the je+ 
veral matters therein mentioned ; upon which a rule niſi is grant- 
ed, and copy whereof is made out T's ſecondary. Serve it upon 
the plaintiff”s attorney, and ſhew him the original rule. When 
cauſe is to be ſhewn give brief to ſerjeaut, (having anexed an 
affdavit of the ſer vice of the rule, and that at the ſame time the 
original rule was ſhewn him,) to make the rule abſolute, The plea 
is then ſigned by a ſerjeant, and delivered with the rule annextd. 
For the firſt motion 77 half a guinea; to make it abſolute, nt 
guinea ; and to fign plea half a guinea, At the ſame time it i 
generally moved for a day or two's time to plead, which is men. 
tioned in the rule, otheraviſe the time, perhaps, might expire, and 


Judgment be fgned. 
| _ 
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The double pleas allowed upon the firſt motion in What double 
c. B. are non afſumpſit and non aſſumpſit infra ſex annos, Ng 2 
Bar. 339. Non afumgfit and a diſcharge under the in- motion. 
ſolvent debtors” act, ibid. 343. In treſpaſs non cul. and 
lkerum tenementum alterius, ibid. 336, 340, 351, 356. 
Slvit ad diem and a mutual debt, ibid. 340. Non af- 
unt to the whole, and a tender 360. Damage feaſant 
ind under a demiſe to the plaintiff, Bar. 339. Damage 
ſeaſant and for rent in arrear, ibid. 340. Non afſumpſit, 
ſet off, and a tender, as of the laſt term, ibid. 353, 357, 

360, 366. Nen cepit, cattle the property of another 
* perſon not of plaintiff, and /iberum tenementum, ibid. 

362. Non A4 and plene adminiftravit generally, 
til. 348. Plene adminiſtravit and a ſet off, ibid. 347. 

Ne unques executor and plene adminiſiravit, ibid. 355, 
abs, Nen eft factum and ne unques executor, ibid. 352. 
Nan eff factum and dureſs, ibid. 359. Not guilty, and a 
general releaſe, ibid. 347, 348. Not guilty, and four 
ruineas paid in fatisfaction of all treſpaſſes to ſuch a 
time, ibid. 349. Not guilty, /on aſſault and ſatisfaction 
for all treſpaſſes, ibid. 352. Not guilty, /on affault and 
moliter manus impoſſuit, ibid. 351, 352, 354. Not guilty, 
ud a juſtification in treſpaſs, ibid. 355, 356, 365. Nen 
tit and to avow the ling, ibid. 365, Not guilty to 
the whole, and a tender of amends, ibid. 366. Imp. 
k. B. 4th Edit. 301. 


If In vacation you this rule, get a judge's ſummons How, if in va - 
fir ave to plead 2 ( — ads — ) who will cation. 
fraxt an order thereon upon producing a counſel or ſerjeant's hand 
iv a brief for that purpoſe ; take the judge's order to the clerk of 
the rules in K. B. or ſecondary in CB. awho will give you an 
wier : either annex a copy thereof for plaintiffs attorney to the 
fla or ſerve him with it. 


Alldouble pleas muſt be figned bya counſel or ſerjeant. Muſt be ſigned, 


Motion "A leave to plead dotible cannot be made tilt When WIPER 
(defendant has appeared. Bar. 341. Benn v. Geary, n be made. 


The courts will t leave to plead double pleading After judge's 
iſuably and taking ſhort notice of trial after « judge's order. 
** ſor time to plead given. Bar. 338. Leighton v. 


(Lon. 
The 2 Aſter 


330 OF THE PROCEEDINGS FROM {Ch, vil. 


Of pleading in Bar. 
Aſter paying After ent of money into court, defendant 
— mo tained _— plead double, which was ſet aſide — 
coſts. Plaintiff by the rule to pay money into court is 
conſined to the general iſſue, and no other plea. The 
motion * to plead double is an impoſition on 
the court. 339. Buck v. Warren. 


Aer cbt Deſendant may move to plead double after rule to 
plead expired. plead is out, any time before judgment. Bar. 329. 
King v. Boſwell. 


Of the origin of By the 4 Ann. c. 16. ſ. 4. Any defendant or te- 
pleadingdouble. c — in any action or ſuit, or any int in replevin, 
Ann. c. 16. « in any court of record, with the leave of the ſme 
* « court, may plead as many ſeveral matters as he ſhall 
« think neceſſary for his defence; provided that « if 

« any ſuch matter ſhall upon a demurrer joined, be 

« judged inſufficient, coſts ſhall be given at the diſcre- 

&« tion of the court; or if a verdict thall be found upon 

« any iſſue in the ſaid cauſe for the plaintiff or demand- 

« ant, coſts ſhall be alſo given in the like manner, un- 

« leſs the judge who tried the ſaid iſſue ſhall certify, 

« pletic, bad peoknds cane to glee ck water 

« plevin, had a e to matter 

« which upon the ſaid iſſue ſhall be found againſt him. 


Conſiruction of Upon the firſt part of this clauſe it has been deter- 
the ſtatute. mined in both courts, that the ſtatute does not extend 
eſt To what at- to qui fam actions; ſo that in them there can be but one 
tions it extends. ea. Law, qui tam, v. Crowther, 2 Wil. 21. 


Nor to any action in a penal ſtatute. Bar. 15. 36. 
Lookup v. Frederic. 


Nor to ſuits where the king a party; unleſs ſor debt 
immediately owing on 1 — > (vi _ ſect.) Far 
therefore in quare impedi the king, a rule to 
double was denied. "Gor. 353. The King v. the Arch- 
bifbop of York. © | | 

So in an information in nature of a quo warrants. 
Rex V. Newland, Say. 96. 
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gie. VI.] DECLARATION TO ISSUE. _ 


Of pleading in Bar. 


In in the court gave leave to plead double, viz. 
that plaintiff in replevin had not property and a juſtifi- 
cation as a diſtreſs for rent. Bar. 338. Bird v. Spinks. 


' ]t has alſo been determined, that the ſtatute of Ann 
does not extend to plead double matters which ſhall 
have different trials, for inſtance in _—_— if the defend- 
ant plead © ne ungues accouple in matrimonie, and 
. for the Gr matter ſhall be tried by the 
op, and the other hy a jury ; and the judge cannot 

ity if there was no probable cauſe. Harding v. 
Herding, C. B. Mich. 9 Ann. Com. Rep. 148. 
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This ſtatute gives the court a diſcretionary power Diſcretionary 
ether to permit or refuſe ſeveral matters 10 be pleaded. Sou. 


And formerly the courts, particularly the common 1 
pleas, were very ſtrict as to giving ſuch leave, and ex- | 
pelted to be even ſatisfied of the neceſſity of pleading 
the ſeveral matters moved for, Craezier v. Starke, Say. 28. 
bat of late they have relaxed in this reſpect, and never Now only re- 
tefuſe leave, provided the pleas be not inconſiſtent and ſiſtent. | 


lable to make an incongruity on the record, Fenkins | 
1. Edpards, 5 D. & E. 98. Bar. 347. 


Court refuſed to grant leave to non afſumpſet ge- Inſtances there. 
verally * tender, — v. Frome, 2 Blac. Rep. _ 
Az. 3 Wil. 145. 3 or nongft factum, ſobvit diem, 
Fax v. Chandler, Blac. 90g. ; or non eff factum —— 
« diem, Arneld v. Baus 993. 3 or nan aſſumpſit and alie- 
4 of plaintiff, Feron v. Ladd, Ibm. 1326.; or in 

ne file and ne ungques accouple, Anderſon 
1. Anderſon, 1 — Hillier v. Fletcher 1207. ; = 

and a releaſe, Bar. 328. ; non aſſumpit, and in- in C. B. 

„Bar. 363. 3 ſolvit ad diem and riens per diſcent, ibid. 
33% z liberum tenementum, and a juſtification, ibid. 329.3 
ai abet and nil habuit in tenementiſ, the latter may be given 
n evidence, ibid. 333« 3 not guilty, and ſiberum tenemen- 
lun, ibid. 350. ʒ not guilty, and that plaintiff became bank- 
pt, ibid. 360. 3 not „and a licence, Bar. 351, 
64. without affidavit, ibid. 357.3 not guilty, and a 
leaſe of a particular treſpaſs, ibid. 367: though not 
rulty and a general releaſe, where an davit was pro- 
Weed, was admitted, ibid. 
2 But 
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In B. R. 


Alem after judges order z ſome of the above caſes were 


3d, Of the cer. As no affidavit is required in order to plead double, 
tificate given by and the court does not go into the materiality of the plea 


the ſtatute. 


may plead as many pleas as he thinks fit, if no two of 


&s to coſts of 
iſſucs tound 


againſt defend- unleſs the judge will certify, that there was probable 


any 


OF THE PROCEEDINGS FROM cn. vn. 

Of pleading in Bar. 

But not guilty, and tender of amends allowed. Ir. 

. tin v. Keſterton 2 Blac. R. 1093. 


All of which caſes were in C. B. 


In K. B. general iſſue and ſtatute of limitations al. 
lowed, Str. 678. ; ſo tender and eviction, 496. ; fo n 
et factum and bankruptcy, 871. 3 ſo not guilty and the 
ſtatute of limitations, 889.z fo non of factum and no re- 
-queſt made, go8: ; ſo — and non aſſumpſt, 
ꝛ000.; but not guilty, and a juſtification not al. 
lowed, 876. . 


So non afſumpſit to the whole and tender to part held 
inconſiſtent. © Maclellan v. Howard, 4 D. & pon 


Sw Ss we e_—_ a as om _ Þ A a gn 


And on ſame principle in a late caſe to an action on 
Bond, non n of faftum and a tender to part held bad; be- 
cauſe if defendant fucceeded on firſt plea, it would ap- 
pear that there never exiſted ſuch a bond, and yet that 
defendant had admitted that ſomething was due on the 
very fame bond, which would make an incongruitj on 
the record, Jenkins v. Edwards, 5 D. & E 98, 


Motion to ſet plea afide for inconſiſtency, defendant 
having pleaded non 9 factum ſoluit ad diem and ſolvit po 


a, 0 town mo = 


cited in C. B. and alſo Fenkins and Edward: in B. R. 
per Buller, take nothing by the motion; the above ca- 
ſes are in C. B.; but in this court it is otherwife, Ann. 


Z 5 5 65 5 4 = #. => ww 


upon motion to plead ſeveral matters, and as defendant 


them are inconſiſtent, it might frequently happen that 
"defendants would fill the records with a multiplicity of 
pleas not eſſential to their defence, and if they obtained 
-2 verdict upon one of them, plaintiff would be ſaddled 
with the'cofts of all; to prevent which, by the ftatute 
of Ann it is ordered, that the defendant ſhall himſelt 
pay the coſts of all ſuch iſſues as are found againſt him, 
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due. VI.] "DECLARATION TO ISSUE. = _ 5 
Of pleading in Bar. % , 

; | When certifi- in 
1 upon this ſtatute may be made aſter — i 


EST 
7 


Defendants had pleaded to two aſſaults &e. laid in 
the declaration, four ſeveral matters by leave of the court; 
on trial, verdict for defendants on two firſt, and reſi- 
due for plaintiff without any damages; and there was 
yo certificate from the judge that defendants had pro- 
hable cauſe to plead the two laſt pleas: the court 
thought they had no diſcretionary power, but are bound 
by the ſtat. 4 Ann. as the judge had not certified and 
made the rule abſolute for coſts on the latter pleas, 
Bar, 140. Jones v. Davis. 
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Four iſſues were joined in four ſeveral pleas in bar 
toan avowry, three of which were found for plaintiff, 
and the fourth for defendant, no certificate from the 
judge that plaintiff had a probable cauſe to plead the 
fourth plea, on which defendant moved for coſts there- 
01, after which the judge certified; ſo the.rule was diſ. 
changed. Bar. 141. Cremer v. Dent. | 


Plaintiff in replevin pleaded two ſeveral matters in In replevis 
bar to an ayowry by way of preſcription, one plea was 77owant within 
found for him, and there being no certificate that plain» 
uf had 2 cauſe to plead the other, the defendant. - 
moved for coſts according to 4 Ann. The queſtion was, 
whether theſe proceedings are within the ſtatute or not: 
the 2yowant in replevin being omitted in the words of 
tte ſtatute, rule enlarged, Bar. 144. Afterwards the 
court held the avowant to be within the intent and 
meaning of the ſtatute, and made the rule abſolute for 
lung avowant's coſts. Did. 146. Bright v. Jackſon. 


In aſſault and battery againſt A. and B. bath pleaded 
dot guilty 3 and A. by leave of the court pleaded alfa 
ſeu affault ; verdict for plantiff againſt both on not guil- 
1. and for A on ſons aſſault, damages as to B. ge. 

vo certificates were ſigned on the record of ni privs 
by the judge who tried the cauſe, one that the aſſault 
nd battery was ſufficiently proved, the other that there 
T8 2 probable cauſe, for making A. a defendant; A. 
therwards moved for coſts on the 4 and 5. Ann, c. 16. 

Z 3 | but 
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OF THE PROCEEDINGS FROM Ich. vn. 


Of pleading in Bar. 
but the court held his caſe not within the ſtatute, or the 


ſtatute 8 & 9 W. 3. and denied coſts. Bar. 143. Bur. 
roweclough v. Webſter & Smith, | 


On a double plea, if either iſſue be found for the 
defendant, the plaintiff cannot recover. 


band Pete The defendant, with leave of the court, pleaded un 


fendant, plain 
tiff cannot re- 


- aſſumpſit and non aſſum t infra ſex anno; to the litter 
. replied an or abs iffue was joined on nul tic! 
record and judgment for the plaintiff; whereupon he 
executed a writ of enquiry of damages, and did not 


further proceed on the iſſue of non afſumpſit ; but as to 


that entered a nol; proſequi, the defendant moved to ſet 
afide the writ of enquiry; and on ſhewing cauſe, the 

laintiff infiſted that he might enter a noli proſcqui on the 
iſſue of non aſſumpſit, and take his execution on the ifſue 
that was found for him, and the defendant inſiſted both 

leas went to the declaration, and if any one iſſue was 
Found for him, the plaintiff was barred of his action. 
per Cur, it is a judgment only as to part and not upon 
the whole proceeding, and the enquiry could not be exe- 
cuted before the other ifſue was tried. The defendant 
has a double defence given him, and if any one be 
found for him, he ſhall be excuſed ; therefore this writ 


of enquiry is wrong: and if this proceeding were to be 


allowed, there is an end of pleading double. Prac, 


| Reg. C. P. 320. 


| Defendants 2 three ſeveral pleas by leave, on 
2 of which ifſues op Joined ; on the third, for want 
a rejoinder, plain ned judgment recuperet, 
and took out 5 8115 — held, that after 
judgment on the third plea (which was plene ad.) 
iſſues on the two other pleas muſt be tried before 
intiff can recover: if defendant prevails on any, the 
plaintiff cannot recover; rule abſolute to ſet aſide judg- 
ment and execution with cofts, Baker v. Barlow & 
Us, extris. Bar. 269. 
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Of the Rule to plead, 
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Demanding Plea, &c. 


80 careful is the law to prevent plaintiff from taking 
any undue advantage of defendants, by obtaining judg- 
ment againſt them unawares, that it not only allows a 
certain time to plead to the declaration, and obliges the 
plaintiff to give due notice thereof, but further it com- 

him to ſerve the defendant with a rule to plead ; 
and if defendant ſtill neglects ſo to do, plaintiff muſt 
then make a formal demand in writing of a plea, and af- 
terwards ſearch the office to ſee if one be put in, before 
he can ſign judgment ; ſo that there are no leſs than 
three regular notices or warnings given to defendant 
for him to defend himſelf againſt plaintiff's charge or 
demand. 
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Having already conſidered the declaration and the 
notice thereof, which is the firſt warning given to de- 
0 to plead thereto, it is only neceſſary to treat 


* * 
2331 


A. Of the Rule to plead. = | 
B. Of demanding a Plea. | ; 
C. Of ſearching for a Plea, and ſigning Judg- 5 
ment for want thereof. ] 


The rule to plead is made out on a common piece of unſtamped pa- Of the form of. | 
N. rule to plead. Y 
* In B. R. r C. B. ) 
4. B. againffl C. D. 

| Rule to plead, | 

Ws. January 1793. T. S. Attorney, 


Lali it in K. B. to clerk of therules, iy C. B. to the ſe » How ſerved. 


who enters it iy @ book ke that y „ 10d, The 
ral expires in four days ji oh weg, 


24 gunday, 
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' How the time 


How, if four 
terms are 
elap ſed. 


OF THE PROCEEDINGS FROM (Ch, vil 


Of the Rule to plead. 


Su day, or any holiday, is reckoned (except it h 
. . bs the laſt day ;) if it be given on the 1 
cation, that is no day. 


It may be given any time in term, or within four 
days after. 


In the caſe of Oxley v. Bridge, Do. 67. it was held, 
that on a rule to plead by a particular day, that day is 
conſtrued to continue till the office open next morning, 
and that defendant would be regular if he complied 
with the rule before that time. But very ſhortly after. 
wards in the caſe of Hafelor and Anſell, Do. 197. it was 
adjudged, upon the report of the maſter, to be the prac- 
tice, that on a rule to plead, &c. in four days, although 
it is a common indulgence to allow defendant till the 
morning of the fifth, yet it is but an indulgence; and 
if defendant delays till that time, plaintiff may ſign judg- 


ment; which was ſince allowed to be the practice in 
Thomſon v. Ryall, 4 D. & E. 195. 


If four terms are elapſed after declaration delivered, 
defendant muſt have a whole term's notice to plead, un- 
leſs the cauſe has been ſtayed by injunction or privilege ; 
in which caſe, no — — having been had in this 
cauſe for above a year, it became neceſſary for plaintift 
to give a term's notice of proceeding z two days before 
Hilary term, plaintiff gave notice of his intention to 
proceed; on the 14th February, two days after Hilar 
term, the rule to plead was ſerved; and on the 18t 
April, in the courſe of the ſame vacation, the plaintiff 
ſigned judgment, as of Hilary term, for want of a'plea; 
which the court held regular, nor did they look upon 
the circumſtance of the judgment — as of Hilary 
term of any conſequence ; ſor the rule requiring 2 


term's notice when no proceedings have been had in the 
cauſe, was only a rule of court, they ſaid, introduced 
for the beneſit of the party, the ſull benefit of which 
the defendant had had in this inſtance 3 nor would 
judgment appear irregular on the yecord, though 
ligned 28 of Hilary Term. Miſhourne v. Nfrron, and 
Others, 2 D. & E. 40. iS 


Where 


n lon air. — 


vic, VII.] DECLARATION TO ISSUE. 


term, Imp. B. R. 232. 


Of the Rule to plead. 


Where time to plead has been given, plaintiff may where rule to 
judgment at expiration thereof for want of plea, plead not ne- 


vithout giving any rule to plead. Towers v. Powell, fla. 


I bo Gs B. 88. 


The defendant may diſpenſe with a rule to plead, as It may be dic 


by pleading either in bar or abatement. Brandon v. Penſed with, 


Payne, 1 D. & E. 690. 


Otherwiſe, generally ſpeaking, ſuch rule is neceſſary; where a new 
2nd even if a rule has been before given, if judgment rule neceflary. 
was not ſigned as of that term, a new rule ſhould be 


given to warrant the judgment, ſigned as of that term, 


in which it is ſo ſigned, Gil. Rep. 318, Imp. 
L. B. 232. 


But this is liable to ſome exceptions, for where a rule Where not. 


to plead has been given and defendant obtains an order, 


« is bound by rule of court to plead by a certain time, 
5 for inſtance, the firſt day of next term plaintiff may 
gn judgment on default of defendant's pleading with- 
out giving a new rule. Rep. & Caſ. of Prac. C. P. 67. 
141, Vide Imp, K. B. 203, Cont. 


So where plaintiff has given a rule to plead, and has 
been delayed from ſigning judgment by an injunction 
ont of chancery, after the injundlion has been diſſolved, 
he may ſign judgment without giving a new rule. 
Bar, 238, heedam v. Fackſon, | 


Rule to plead muſt not be ſerved before notice of When rule 
— as it would be void. Grey v. Saunders, cult be 
248, 0 — 


If a declaration is delivered de bene eff, a rule to plead 
may be given the ſame day before defendant appears : 
but if plaintiff demands a plea, in caſe the proceſs is 
kuilable, before bail is filed, it is a waiver of the excep- 
tion to the bail, 


Clerk of rules will accept a rule to plead on the ef. 
ſoin day, but it cannot be entered until the firſt day of 


Where 
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330 : OF THE PROCEEDINGS FROM Ich. vn. 


Of the Rule to plead. 


How if deſend=> Where defendant dies before the time for pleading 
_—— expires, or after the rule to plead is out, but before the 
* expiration of the time given him by a judge's order, the 
ſuit abates, and plaintiff cannot ſign interlocutory Judge 


ment and ſue out a ſci fa. Woallep v. Irwin, B. R. 
1 Wil. 315. 
. | B. Of demanding a Plea. 
| Of demanding When defendant has put in bail or in time, 
"aplea. _ _ a plea muſt be demanded in writing of defendant's at- 


torney before plaintiff can ſign judgment; and this, al- 
though notice to plead be Canes on the declaration. 
Nett v. Oldfield, 1 Wil. 134. Bar. 276. Eames v. Jew, 


In B. R. a /atitat was returnable 22d of April, bei 
the ſecond return, and a declaration was left in the of- 
fice the 24th de bene efſe, on the 26th defendant put in 

ſpecial bail, and gave notice thereof: and a rule to plead 

being entered in the office by the plaintiffs attorney, 
when that was out, he ſigned judgment without de- 
manding a plea : et per Cur. a plea muſt be demanded 
in writing wherever a rule to plead is given and de- 
ſendant files bail in time, as he has done here ; and ac- 
e ent was ſet aſide for irregularity, with 
coſts. 1b. 1 Wil. 134. 


The demand is in this form, in B. R. or C. B. 


A. again B. P 
8 The plaintiff demand; a plea ys. "x 
mand. n A / * if. 
» Attorney for plaintiff. 
Mr. C. D. attorney for defendant. 


Ard to be delivered to defendant's attorney, or to the agent in tows. 


„ Nowh maitbe © Tt will not do on the back of the declaration, for it 
* muſt be after the delivery of declaration. Imp. K. B. 236. 


When. In B. R. ſuch demand muſt be made 24 hours before 
judgment can be ſigned by default, but at any time al- 
ter the 24 hours from the time of the demand, judg - 
ment may be ſigned. Dyche v. Burgoyne, 1 D. & E. + 

| | E 
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gte. VII. I DECLARATION TO ISSUE. 


Of demanding a Plea. 
eres Bare he pay may have expired. 
Bowles v. Edwards, 4 D. & E. 118. : 


If a plea be demanded on a Saturday, the defendant 
has 4 to plead after demand, excluſive of Sun- 
day. Solomont v. Freeman, 4 D. & E. 557. 


And in C. B. if the rule to plead be out before de- 
mand made, judgment muſt not be ſigned within 24 
hours after. Wooden v. Boyntun, 1 Blac. 50. 


The defendant muſt be in court before the plea is de- 


A demand of a plea, therefore, before the defendant 
has appeared or plaintiff filed common bail for him, is 
2 mere nullity, nor will filing common bail afterwards 
cure the regularity, Cook v. Raven, 1 D. & E. 636. 
Venn v. Calvert, 4 D. & E. 578. 


If plaintiff therefore ſigns judgment for want of a plea 
on ſuch an irregular —. it will be ſet aſide. Bid. 


Where declaration is filed de bene effe and notice there. When no occa- 
of given, if defendant does not of common bail in en {ordemand, 
time and plaintiff files it for him, there is no need to 

demand plea before ſigning judgment. M. 10. G. 2. 


80 if defendant be in cuſtody of the ſheriff, no de- 
mand of a plea is neceſſary, but otherwiſe if he be a 
* Roſe v. Chriſftfield, 1 D. & 

591. 


The demand of a 2 is a waiver of bail; care when it's 2 
ſhould be taken, therefore, that bail is put in and juſti- waiver of bail, 
hed before plea demanded, | ( 


C. Of ſearching for a Plea and figning Judg- C. 


ment for want thereof. 


| geatch for plea in B. R. at the clerk of the papers Of ſearching for 


in the book there under plaintiff*s name; if not - plea, &c. 
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OF. THE PROCEEDINGS FROM [Ch, vn. 


Of ſearching for Plea. 
be found there, ſearch with the clerk of the judgments 


When to ſearch. who keeps the general iſſue book: in C. B. ſearch at the 


If none found. 


When judg- 
ment may he 
ugned. 


If not ſigned, 
whether plca 


may be put in. 


prothonotary's office in the book there, by defendant's 
name, ; : 


If no plea to be found, and none delivered in due 
time, ſign judgment by default. | 

If defendant does not pleud within time, a rule to 
plead having been given and expired, and a demand in 
writing of a plea having been made, the plaintiff may 
ſign judgment. 'Tr. 5 & 6 G. 2. 

But if plaintiff delays ſigning judgment, and deſead- 
aut, after the rules are out, and before judgment ſigned, 
puts in his plea, ſuch plea muſt be accepted, nor can 
plaintiff then enter his judgment; if he does, it will, 
on motion, be ſet aſide for irregularity. Minns v. 
Baxter yz 1 D. & E. 17. | 


But Q. whether, although plaintiff has not ſigned 
judgment, he may not refuſe to accept ſuch plea as he 
may to receive the paper book under the like circum- 


ſauces. Thompſen v. Ryall, 4 D. & E. 196. 
8 EC 110 VIII. 
Of procuring longer Time to plead. 


A. How to be done, and in what Caſes granted. 
B. When Summons to be taken out, and of 
the Effect thereof. | 
C. Of the Terms on which further Time is 
ted. 3 
D. What are iſſuable Pleas within a Judge's 


Order. 


E. Of the Conſequences of Defendant not 
pleading a proper Plea according to the Order. 
F. Of ſigning Judgment at the Expiration of 


the Order. 


If the defendant cannot be ready to plead by th* 


| — to procure time the rule expires, he may apply to a judge for 3 


ſummons 


„0 * -—;” - 
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Of procuring longer Time to plead. 


ſummons for further time, ſerve a copy thereof on plain- 
tiff 's attorney; and upon attending the judge, he 
will make an order agreeable to the circumitances of 
the caſe. 


Amongſt fair practiſers a conſent is generally pro- 
cured. ' 


The length of time given to defendant to plead, is 


entirely in the diſcretion of the judge; and ſuch order 
is uſually granted upon terms ſo as not to delay the 


phintiff, 


341 


Where the ende of action is local and cannot be tried Of the time 


but at the aſſizes, the length of time to be granted will "ally granted. 


depend entirely on the interval there is between the ap- 
plication and the commiſſion day of the circuit, for the 
judge will not extend the order ſo far as to hinder plain- 
tiff A trying his cauſe at the then next aſlizes if he 
chooſe it. 


If either of the parties live in the country, and the 
cauſe of action is tranſitory, the ſame doctrine is held 
25 in town cauſes, allowing for the difference of time 
required in notices, in order to join iſſue in them. 


But if the defendant has had an order not under par- 
ticular terms, further time on taking out a ſummons 
for the other party to attend may be allowed, on condi- 
tion that the plaintiff is not prevented from trying his 
cauſe in the term of which the writ is returnable, pro- 
vided the plaintiff had an opportunity of going to trial 
had the defendant obtained no time at all. 


Effects thereof. 


B. When Summons to be taken out, and of the 2 


A ſummons for time to plead ought not to be taken Whenſuminons 
out after the rule to plead is out; and if ſuch ſummons to be taken out, 


be taken out and ſerved, it is no ſtay of proceed- 


— ings. 
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OF THE PROCEEDINGS FROM Cb. vn. 


Of procuring longer Time 10 plead. 
ings. Bar. 254. Orwell v. Duett, Caf. of Pr. C. B. 
137. 142. | ; 


of the effet of If the defendant takes out a _ ſummons for time 
a judge's ſum- to plead, the — cannot ſign judgment till the ſum. 


342 


For a judge's ſummons is held to be no proceeding ; 
it ſtays nothing unigſ it be returnable before the judg- 
ment be regularly ſigned, and if judgment be regularly 
ſigned before the ſummons for time to plead is return. 
able, the court will not ſet it aſide, eſpecially if de. 
fendant has no merits. Cale v. Ld. Littleton, 2 Blac. 
954. But ſee contra, Bar. 265. Smithſon v. Brough. 
ton. 


C. | C. Of the Terms on which' Time is granted, 


| Ofthe terms en The terms uſually contained in a judge's order on 


* 


which time is ſummonſes for time to plead are theſe, * pleading if- 
— ſuably, _ gratis, taking ſhort —_— trig or 
inquiry (it neceſſary) within the term ;” but the judge 
will not hold the defendant to all theſe terms — con- 
ditions on granting the firſt order, unleſs the ſtate of 
i cauſe require it, or the party ſummoned before him 


If in a town 2 is a cauſe which is to be 
tried at the ſittings in London or Weſtminſter,) the de- 
fendant applies for time to plead, the judge will not 
grant any orders but upon condition, that his —_— 

undertakes to plead an ifſuable plea; and pleading il- 
ſuably within the order, means pleading ſuch an iſſue 
_— — to trial upon. 2 7. Snow. 

. 7 2. | 
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Of procuring longer Time to plead, 
D. What are ifſuable Pleas withina Judge's Order. PD. 
An iſſuable plea is a plea in chief, upon which plain- What an ifua- 
1 may take ifſue, Bar. 263. PR * — EGS 
order. 


A plea in abatement is not ſuch a plea, becauſe it Abatement. 


ITY YT 
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tends to delay the plaintiff. Aihwick v. Maidman, | 

Burr. 59. Wagstaffe v. Long, Bar. 263. [ 
1 
Proceedings had been ſtaid on the common terms of 0 
defendant pleading iſſuably, & c. ſhe had then an attor- p 
ney on record, and now comes and pleads in propria | 
ferſona, * that Ann the wife of David Thomas, who is Coverture. * 
ſued by the name of Ann Thomas, did not undertake, * 
e.? it was inſiſted that this was an abuſe of the rule, of 
tending in effect to introduce a plea of coverture ; and j 
it was moved to ſet aſide the plea, and that —.— 7 
might have judgment. The court ſet aſide the plea, and F 


directed her to plead the general iſſue non afſumpſet by 
attorney. Conwelly. Thomas, Blac. 724. 


| But a plea of tender is in B. R. Did. Tender. 


And now determined to be ſo in C. B. Noone v. 
Sith, C. B. T. R. 369. 


Though it uſed to be held otherwiſe. Caſ. Prac. 
C. B. 134. Bar. 337. Davenbill v. Barritt. 


80 to an action on a bail - bond, a plea of the ſtatute Plea of Nat. 
23 Hen, 6. c. 10. that the bond was taken for caſe and *3 Hen. 6. 
favour, is an ifluable plea within ſuch order. Dearden 
v. Holden, Burr, R. 60g. = 
17 order in an action of covenant. Bar. 354. 

v. Allinſen. | 

The defendant may plead the general ifſue, and ſta- Oel ine. 
tute of limitations _— order to plead 3 both 224 ſtatute of 
courts. Rucker & another v. Harnay, 3 D. & E. 124. — 

| | Though 


0 or THE PROCEEDINGS FROM ch. vl. 


Of procuring longer Time to plead. 


Though not long before it was decided otherwiſe, 
Stadholme, executor, v. Flodglon, 2 D. & E. 390. 


Judgment re- * A judgment in C. B. no iſſuable plea in B. R. (when 

covered. ſalſe in fact,) Blac. R. 376. 5 v. Heron, * the 
falſity of it may be proved by affidavit, if attempt is 
made to ſet judgment aſide. | 


So in C. B. a plea of recovery in B. R. ordered to be 
ſet aſide, and defendant to pay coſts of the application. 
Caue v. Aaron, 3 Wil. 33. 9 4 


| Though the court were not ſo ſtrongly inclined again 
ſuch plea in Leuſſeld v. Jackſon, 2 Wil. 117. 


Judgment con- Defendant having obtained an order for time to plead 
leid unce the pleading an iſſuable plea, &c. pleaded in bar to plain. 
4 tiff 's 2 lion (which was upon ſimple contract, ) a judg. 
ment confeſſed upon a bond fince the order for time to 
plead made; plaintiff moved to ſet aſide the plea, but 
the court on hearing were of opinion, that as there was 
no particular reſtraint in the order, and as the bond 
— the judgment was confeſſed) might have 
pleaded in bar to this action, the plea mult ſtand, 

Hughes v. Pellet, Bar. 336. 2, 


The court of C. B. held a demurrer not to be an iſ- 
ſuable rejoinder within the judge's order. Nefbet v. 
Farmer, Bar 168. Maurice v. Engier, ib. 271. 


But that whether a demurrer was neceſſary or not 
might appear, the court ordered plaintiff to join in de · 
murrer, and enlarged the rule to ſet aſide the demurret 
till after argument. | | | 


But it ſeems now in C. B. that a demurrer to the 
merits is an iſſuable plea within the meaning of an or: 
der for time to plead, Wright v. Rigſel, 2 Blac. R. 923. 
but a frivolous demurrer would not be. Stenehouſe v. 
Veffel, Say. 88. * ; | 


The 
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Of procuring longer Time to plead. 


The defendant obtained time to plead on the terms good demurrer 
of pleading an iſſuable plea, rejoining gratis and taking is an iſuable 
ſhort notice of trial. e ation was on a bond con- Plea: 
ditioned to ſurrender a copyhold at the requeſt and coſts 
of plaintiff ; plea, that the plaintiff never requeſted ; 
replication a requeſt, and plaintiff then made up the 
iſue, with a rejoinder to the country, which the de- 
ſendant on delivery ſtruck out, and. demurred ſo near to 
the aſſizes, that the plaintiff, expecting a trial, had the 
record made up, and actually tried the cauſe before he 
of the demurrer ; and now, on motion, the court 
ſet aſide the verdict : for the conſtruction of theſe terms 
put upon the defendant when he aſks time to plead, 
i; not to oblige him in all events to join iſſue to the coun- 
try, but only where the replication offers a fair iſſue, 
and affords no reaſonable cauſe of demurrer, now here a 
the replication not ſhewing any tender of a ſurrender, 
does give ſuch a colour of objeCtion as will warrant what 
the defendant hath done. v. Sopp, Str. 1185, 
Vide Say. 88. 

The defendant having obtained a judge's order upon Sham demurrer 
the terms, amongſt others, of pleading an ifſuable plea, * not. 
put in a ſham demurrer, and the plaintiff's attorney ſup- 
poling this not to be within the order, ſigned judgment; 
upon which the defendant obtained a rule to ſhew cauſe 
why this judgment ſhould not be ſet aſide; and on 
hewing cauſe, the plaintiff's counſel prayed, that this 
rule might be diſcharged, with coſts, per cur. There 
is adiftinQtion between a rea] and fair demurrer and a 
ſham one; the former is an iſſuable plea within the 
meaning of a judge's order z the latter is not, only an 
eralion of it 3 and the rule was diſcharged with coſts. 

Gray v. Aſbton, 4 Burr. 1788. | 
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E. Of the — — of Defendant's not plead. » | 
ing agreeable to the Judge's Order. | 


Boop 7 — 4 his under- Of the conſt. 
g, to plead a dilato ea, or ſuch an one ag es of de- 
plintif cannot argue te he or try the fact on, the erbten 
plaintiff may ſign judgment as if no plea had been within the or- 
d, and give notice - executing a writ of ma Gro 
a 


346 


— 


＋ 


Of figning julge 
ment at expira- 
tion of the or- 
der. 

How the time 
reckoned, 
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* 2 C. B. T. R. 33. 


OF THE PROCEEDINGS FROM [Ch. vn. 


Of procuring longer Time to plead, 


So if he plead ſeveral pleas, one of which is not 
iſſuable, though the others are ſo, plaintiff may ſign 
judgment for want of a plea. Waterfall v. Gladt, 
3 D. & E. 305. 


Defendant, by leave, made two avowries ; plaintif 
obtained a judge's order for time to plead, pleading if. 
ſuably, and taking notice of trial for the fitting after 
term, and within time demurred to the firſt and pleaded 
in bar to the laſt. Defendant ſigned a non pros for want 
of, plaintiff's pleading iſſuably to both avowries, which 
the court held regular; but upon payment of coſts, 
pleading ifſuably to both, and taking notice of trial with. 
in term, the nen pros was ſet aſide. Bar. 314. Sutin 
V. W addilove . 


But to warrant plaintiff 2. the plea 
ſhould appear on the face of it to be a dilatory plea, for 
if it goes to the ſubſtance of the action, however infor. 
mal it may be drawn, or however bad in itſelf, plaintiff 
cannot treat it as a nullity and ſign judgment, but ſhould 
demur. Thelluper v. Smith, 5 T. R. 152. See allo 
Coppin v. Carter, 1 T. R. 462. 


F. Of ſigning Judgment at the Expiration of the 
Order. 


If a judge gives an order for a month's time to plead 
to defendant, it is a lunar month, or four weeks ; fora 
month in law is always a lunar month, except in quare 
impedit. In all temporal caſes it is-a lunar month, in 
eccleſiaſtical a ſolar. Talbot v. Linfield, Blac. 450. 
Tullet v. Linfield, Burr. R. 1455. 


The time to plead under a judge's order is reckoned 
incluſive of the day of the date of the order, but exclu- 
five of the day on which it expires. So that an order 
for a week's time to plead obtained on a Saturday ex- 

ires on the morning of the following Saturday : andin 
C. B. plaintiff may ſign judgment at the opening of the 
office in the afternoon of that day, Kay v. Whitebead, 


But 
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Of procuring longer Time to plead. 


But in a note to that caſe it is ſaid, that in B. R. 
phintiff cannot ſign judgment till after;24 hours have 
paſſed from that time, | 


* 


a _ 
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The defendant had an order by conſent from a judge Rule to plead 
for eight days' time to plead, and at the expiration of the 110. 
eight days, the plaintiff ſigned judgment without giving 
2 rule to plead, et per cur. the judgment 1s regular. 
Rules are only to give the parties — 9 when they are 
expefted to plead ; here the deſendant's praying time to 
plead, excludes any preſumption that the plaintiff has 
not given him ſuch notice. Strankie v. Wilkes, Mich. 
7G. 2. in B. R. In C. B. Towers v. Powell, x C. B. 


J. R. 88. 


1 * 1 "> 1 N a > at 2 
* N — EOS, 
Feet, 8 * Fa 
* — a... 
a dh@/XFT. _ 


StEcTiON IX. 
Of moving to abide by the Plea, 


It is a common 33 in order to gain time and Uſe thereof, 
get oyer a term, for defendant to protract plaintiff's 
proceedings as much as poſſible by ſpecial pleadings, 
and afterwards when the iſſue or paper-book is delivered, 
to ſtrike them out and plead general iſſue, or to 
ſtrike out the ſimiliter in the replication and add a de- 
nurrer: to prevent which, it is cuſtomary for plaintiff, 
when he TuſbeQts defendant's plea to be a ſham one, to 
ly for a rule to compel defendant to abide by his plea 
ended, or to plead immediately ſome other which he 
vill abide by, which is done in the following man- 
der: 


If you wiſh to get rule for defendant to plead another plea on the How to be done 
nu, draw up brief for counſel to move for defendant to abide in term, 

bir plea already pleaded, or plead fuch other as he will abide 

, fee 108, 6d., carry it to the clerk of the rules, who will draw 
I rule accordingly, pay 53. ; but if you want him to plead in- 


» it is a motion in court. 


When the rule is obtained, leave copy thereof at defendant's ar- 
tirney'; houſe, © 


A2 2 | F 


$48 OF THE PROCEEDINGS FROM fn. vn. 


Of moving to abide by the Plea, 
In vacation a judge at chambers may make an order, that thy 


_ defendant ſhall plead ſuch a plea as be will land by, F 
2 Burr. 782. plea ul fland by. Foſter v. 


How, if orders Tf he does not plead a new plea, proceed by makin; 
on up the the 22 4 SB 


When to plead The court will order defendant to plead inflanter 
towards the end of the term, when otherwiſe there 
might not be ſufficient time to give notice of trial, 


In vacation. 


But the time allowed by ho common rule to plead 
ſhould be expired. So alſo on frivolous demurrers, 
N. on R. 5 & 6 Geo. 2. Imp. B. R. 285. 


Of the coſts. In Court of B. R. coſts of this motion are allowed, 
whether defendant abides by his plea or not. 


If no new plea, The defendant pleaded a ſham plea, and plaintiff ob- 
the firſt ſtands. tained a common rule that the defendant ſhould plead 
peremptorily on the morrow, and that ſuch plea ſhould 

not be waived, and ſerved it on the defendant's attorney, 

who taking no notice of it, the plaintiff after the day 

was out ſigned judgment, which the court, on the mal- 

ter's report, held to be irregular, the firſt plea ſtanding, 

if the defendant did not lay hold of the opportunity 

iven him of altering it, whereby the plaintiff has the 

nefit of his motion. Webb v. Halt, Str. 1234. 


. = —— ww © 


What to be Aſter a 1 to abide by a ſpecial plea, (as where de- 
— or. fendant had pleaded judgment recovered, ) or plead ſuch 
der. other plea as defendant will abide by, he cannot plead 
the general iſſue; and if he ſhould plead any other 
ſpecial plea, or any double plea as the general iſſue and 
plea of ſet off, it will be deemed as no plea, and plain- 
tiff may ſign judgment. 1 D. & E. 693. Hare v. Lai 


= . 


and in notes Prout v. Dewar. a 
| n 
un 


But he may, after ſuch rule, plead the generil 
iſſue, and give a notice of ſet off, Cockran v. Raben. n. 
SecTION 
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SECTION X. 
Of the Pleas of Tender and Set off. 
1. Of the Plea of Tender. 
4. What conſtitutes a good Tender. 


B. In what Actions a Tender may be pleaded. 


C. When and how to be pleaded, and of the 
Conſequences of ſuch Plea to the Parties in the 
Suit, 

D. How Defendant may avail himſelf of a 
Tender if made before Action, though by the 
Teſte of Writ or Memorandum of Bull it appears 
ince. . 


A tender may be made to any perſon in whom, ei- To whom ten- 
ther as party or privy, the right to the thing tendered der to de made. 


y, 28 a tender to an executor, even before probate if 
he afterwards proves the will, or to an aſſignee of a 
bond, But it is ſaid, that tender of amends to a bailiff 
who has diſtrained beaſts damage feaſant, is not good, 
tecauſe as a mere ſervant he has no power to deliver 
the beaſts. But Q. 9 Blac. Abridg. 10. 


Payment of a debt to the plaintiff's attorney is good 
payment, even after he was privately changed and plain- 
tif had employed another attorney, becauſe he ought not 
tb have been changed without leave of the court, 
Provell v. Little, 1 Blac, 8. : though payment to the at« 
tomey is good, payment to his agent is not ſo. Yates 
. Freckleton, Do. 624. | 


But a tender to an attorney can only be good under 
particular circumſtances, as where the attorney is au- 
thorized to ſettle the bufineſs, and writes to defendant 
previous to ſuing out writ, warning him of the action, 
unleſs he pays bim the money, or the like; for a tender 
nuſt be made before the writ is ſued out; and though 
pantif may have nay employed any one as attor- 

n 
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..Q the Plea of Tender, 


ney, yet it does not follow that he may give him autho- 
rity in that particular action. 


In order to conſtitute a legal tender, the money 
ſhould actually be ſhewn to the perſon to whom it is 
tendered ;z but this form may be diſpenſed with by the 
party to whom tender is made. 


As where defendant ſaid, he had the money in his 

ket, . and plaintiff anſwered, you need not give your. 

ſelf the trouble of offering it, for I will not take it, 
Douglas v. Patrick, 3 D. & E. 684. 


Nor is it the buſineſs of defendant to count the mo- 
ney, if he tenders it in a bag, or untold, it is good; it 
is receiver's buſineſs to tell it. 5 Co. 115. Bull. N. 
Pri. 155. 


It is generally laid down, that a tender in bank notes 
is not a good tender, though rendered ſo if defendant 
offers to get caſh for the notes, Noyes v. Price, Sitts. 
16 G. 3.: but if the queſtion were to come directly be- 
fore the court (which it never yet has,) I conceive my 
would be inclined to conſider bank notes in ſuch a 
as money. 


At all events, if bank notes are offered and no objec· 
tion made on that account, it is a good tender. Wright 
v. Reed, 3 D. & E. 554. | 


B. In what Actions a Tender may be pleaded. 


If A. B. and C. have a joint demand, and C. has 2 
ſeparate demand on D. and D. offers A. to pay him 
both the debts, which A. refuſes without objecting to 
the form of the tender on account of his being only en- 
titled to the joint demand, D. may plead this tender in 
bar of an action of. the joint demand, and ſhould ſtate 
it as a tender to A. B. and C. Douglas v. Patrich, 


3 P. & E. 684. 
lt 
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Of the Plea of Tender. 


It was formerly held, that a tender could not be To a quantum 
pleaded, to a quantum meruit, becauſe the demand was 
uncertain, per Holt. Giles v. Hart, Ld. Raym. 255. 


But ſince determined otherwiſe on demurrer. John- 
ſm v. Lancafter, Str. 576. 


By ſtat. 4 & 5 Ann. c. 16, ſ. 12. the plea of ſobvit po? Stat. 4 Ann. in 


lm is given to an action on a bond, but a tender and debt on bond. 
refuſal of principal and intereſt at a ſubſequent day can- 

not be pleaded, as not being within the equity of the ſta- 

tute; for ſuch conſtruction would be prejudicial, as it 

would empower the obligor at any time to compel the 

obligee to take his money without notice. Underhill v. 

Matthews, C. B. Bull. Ni. Pri. 171. 


Tender of amends before action brought, may be stat. 2x Jac. in 


pleaded to involuntary treſpaſſes, 21 Jac. 1. c. 16. ; but breſpag. 
not to voluntary ones, as taking away goods, Bailee v. | 


J. waſh, Str. 5 49. 


To an avowry for damage feaſant in replevin, tender In replevin for 
muſt be pleaded to have been made before impounding, mage fealant. 


forit is not within the ſtatute of James I. which goes 
only to treſpaſs, where tender of amends may be plead- 
ed to have been made at any time before action brought. 


Lutw, 1596. 


If a man avow taking the cattle damage feaſant, and 
the plaintiff pleads tender of amends and a refuſal, he 
ſhall recover on a verdict for him, damages for the 
(taining and not for the taking, becauſe the taking was 
lawful: but if the tender were before the taking, the 
taking is tortious z if after impounding, neither the tak- 
ing nor detaining is tortious, and after the avowant has 
had return irrepleviſable, yet if the plaintiff make ſuffi- 
cient tender, he may have detinue for the detainer af - 
ter. Sal. 584. 8 Co. 147. Bull. Ni. Pri. 60. 


To an avowry for rent, the plaintiff may plead a 
tender and refuſal without bringing the money into 
court, becauſe if the diſtreſs were not rightfully taken, 
the defendant muſt anſwer the plaintiff his damages. 
Bull. M. Pri. 60. Sal. 584. 
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For rent. 


In trover. 


Stat. 11 C. 2+ 


178. 3. 


24 C. 2. 


In aftions a- 


. 23G. 3. 
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Of the Plea of Tender. 
But if the diſtreſs were rightfully taken, the plaintif 
cannot plead tender of rent and coſts in bar of an 
avowry for rent in any caſe, unleſs the diſtreſs was 


made of corn, graſs, &c. growing on the premiſes, and 
then ſuch plea is given by 1x Geo. 2. c. 19. ſ. g. N 


Where defendant came into poſſeſſion of goods 
wrongfully, no tender is neceſſary of freight, &c. paid 
by him in order to enable plaintiff to maintain his action. 
— v. Paſley, 2 D. & E. 485. 


Sometimes particular ſtatutes authorize a tender of 
amends where otherwiſe it would not have been allow- 
able; as 11 Geo. 2. c. 19. f. 20. tender may be made 
for any unlawful act done by a perſon who has diſ- 
trained for rent juſtly due. 


80 17 Geo. 2. c. 38. ſ. 10. in diſtraining for money 
juſtly due for relief of the poor. 


80 24 Geo. 2. c. 44. ſ. 24. in all actions brought 
againſt juſtices for any thing done in execution of their 
office, 


But the ſtatute only means actions of tort. Filthom 
v. Terry, Eaſt. 13 Geo. 2.B.R. 


A juſtice having pleaded tender of amends according 
to the above act, the plaintiff obtained a rule for the de- 
fendant to bring the money into court for the plaintiff 
to take the ſame upon diſcontinuing his action. Lau- 
rence and Cox, Hil. 33 Geo. 2. B. R. Beſore a juſtice 


is allowed to pay money into court on an action of falſe 


impriſonment, it mult appear that he is ſued as a juſ- 
tice for ſome miſbehaviour in his office, 2 Blac. R. 859. 
this may be by the notice and affidavit of the juſtice 
having been ſerved therewith, 


80 by 23 Geo. 3. c. 70. ſ. 30. tender of amends al. 
lowed to be made and pleaded by exciſe officers for any 
offence committed gu4 exciſe oſſſcers; and 24 Geo. 3. 


c. 70, gives like privilege to cuſtom-houſe officers. 
4 C. When 
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the time of pleading a tender as in a plea in abatement, 
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c. When and how to be pleaded, and of the C. 
Conſequences thereof to the Parties in the 


Suit. 


Formerly there was as much ſtrictneſs preſerved in — 
viz. within four days from declaration; but latterly the 
courts have conſidered it as a fair. honeſt, iſſuable plea, 
and have permitted it to be pleaded even after judges or- 
der for time to plead has been obtained. A/wick v. 
Maidman B. R. Burr. 59. Moore v. Smith, 1 C. B. 


T. R. 369. 


But yet it ſhould not ſtrictly be pleaded after an im- Not after im- 
parlance, + parlance. 


The plea, therefore, ſhould be pleaded as of the ſame As of ſome 
term with declaration, unleſs & declaration be de- — with de- 
livered or filed ſo late, that defendant is not obliged to cs 
plead to it that term, and then it may be pleaded of 
courſe within the firſt four days incluſive of the next 
term entitled as of the preceding term; and even after- 
wards, under particular circumſtances, court will, on 
motion, ſuffer it to be pleaded as of the laſt term. Tid. 

248. Bayler v. Houldflon, Bar, 351. Smith v. Philips, 


ih. 354 Browne v. Hagon, ib. 357. Aſbberts v. 


Hughes, ib. 359. Pitfield v. Mercy, ib. 362. 


Aſter demurrer to declaration, plaintiff obtained Afer demurrer. 
judge's order and amended ; defendant then moved for 
leave to plead tender as of laſt term, or that plaintiff 
might make his declaration of this term. Rule abſo- 
lute. Roberts v. Hughes, Bar, 359. 


A tender may be pleaded generally to the whole de- Howto be 


 Claration ; but defendant cannot plead non afſumpſit to Pleaded. 


the whole, and a tender as to part. M*Lallan v. How- 


The 


* 1 
n 
- * — r 


has 1 * — 


1 


ma = _ A A my 
—_ ——— — 


n 


* : . 
n 
de bans 


- 2 
r e. 


334 


priſt 


OF THE PROCEEDINGS FROM fn. vn. 


Of the Plea of Tender. 


The uſual way therefore is to plead as to all, except 


the ſum tendered- non afſumpſit, and as to that ſum a 
tender. ers 


But defendant may plead not guilty, and a tender of 
amends in treſpaſs. Martin v. Keſterton, 2 Blac. 1089. 
Gerring v. Manning, Bar. 366. 


It is not ſufficient for plea to ſtate that defendant 
was ready, and had always been ready to pay the debt, 
but it muſt ſet forth an actual tender. ' French v. Wat- 
fon, 2 Wil. 74. 


Of * uncore Where there is no fixed time for payment, defendant 


ſhould not only ſhew a tender, but plead that he was 
always ready from the time of making the promiſe to 


pay, and yet is ready; and not merely from the time 


of making the fender. But where by agreement, pay- 
ment was to be at a fixed time, tender at and always 
ready from that time is ſufficient, Giles v. Hart, Sal. 
622. Ferrand v. Pearſon, Bull. Ni. Pri. 156. Sweat- 
land v. Squire, 2 Sal. 623. 


If adminiſtrator pleads that he has been always ready 
ſince the death of inteſtate, it is bad. It ſhould be, 
that his inteſtate was at all times, during his life, from 
the making of promiſe, ready to pay; and that admi- 
niſtrator had always been ready fince his death, Cle- 
mens v. Reynolds, Say. 18. 


If a tender at the day of corn, or of any other goods 
of a periſhable kind, be pleaded, with a refuſal, there 
is no need to plead wncore priſt. 9 Rep. 79. Peyices Caſe, 


So in covenant, the damages not the debt being the 


thing in demand, it need not be pleaded with an wncore 


priſt. Carter v. Downiſh, 1 Show. 137. Bull. Ni. Pri. 166. 


In pleading a tender, defendant ſhould ſtate ſuch 
particulars as to ſhew that he has done all that could 
be done- on his part to accompliſh what 5 his agree- 
ment he was bound to do. Lancaſbire v. illingworth, 


Sal. 624. Though 
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Though a tender is made, and the plaintiff refuſes 
the money, yet the tender cannot be pleaded in bar of 
the action, either in debt or qſumpſit, but in bar of the 
damages only; for the debtor ſhall nevertheleſs pay his 
debt. Lord Raym. 254. Giles v. Hart. 


And there is a difference in pleading a tender in debt 

ard aſſumpſit ; for in debt the damages are but acceſſary, 
but in effumgfit they are the principal. Therefore in 
debt defendant may plead in Bar of the damages; but 
in aſumpſit, he ought to plead always ready with a pro- 
ert in cur. and demand judgment de ulterioribus damnis. 
Giles v. Hart, Sal. 623. 


But although ſuch tender and refuſal were made, How, if ſreſh 

if at any ſubſequent period plaintiff has made a freſh demand made. 
demand, and defendant has on his part refuſed to pay, 
the operation of the former tender is done away, and 
plaintiff may reply to ſuch plea of tender, the ſubſe- 
quent demand and refuſal, and if proved be intitled to 


a yerdict. 


A tender of money muſt be pleaded with a profert in Of the profert 
curia of the money; and if the ſame be not paid into * ur. 
court, plaintiff may ſign juegment. Pether v. Shelton, 

Str. 638. Bray v. Booth, Bar. 25 2. 


II . X. In C. B. 


The money tendered is paid to Money is paid to one of the How money to 
the figner of the writs, Meſſrs, prothonoraries, who gives a re- be Paid into 
Proveft and Webb, who give ceipt for ſame in margin of ct lender, plea 
a receipt for the ſame in the draft of plea. Pay 8 d. per 
margin of the plea, which is to ſheet, and 18. 4d. for receipt. 
be figned by counſel, and filed No rule is drawn up to pay mo- 
with the clerk of papers. ney into court, but plea is filed, 


Money brought into court on a plea of tender can- Of taking the 
not be taken out by defendant though he obtains a ver- mon) out. 
dict; for it is the ſame as if money had been brought 
in on the common rule, to ſtrike it out of the declara- 
fon, Cox v. Robinſon, Str. 1027. 
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OF THE PROCEEDINGS FROM (Ch. vn. 


Of the Plea of Tender. 


After a plea of tender, and money brought into 
court, the court will not admit the defendant to with. 
draw his plea, and plead the general iſſue. Reeves v. 


| Probart, Bar. 330. 


Plaintiff may either admit the tender or not. If the 
latter, he ſhould not take the money out of court; for 
by taking it he admits the ſame to be right, and judg- 
ment is given for defendant to go quit as to that plea. 
But if he admits it, and goes for further damages, on 
the ground that the tender was not ſufficient to cover 
his demand, he may take the'money out of court, en- 
ter an acquittal as to the tender, or confeſs the ſame 
in his replication, and proceed on the general iſſue for 
the reſidue. Cliff v. Jones, Ld. Raym. 1774. 


If he admits the tender, and enters an acquittal with- 
out going for further damage, he muſt pay defendant 
his coſts. Hill v. Williams, Bar. 357. 


O. D. How Defendant may avail himſelf of the 


true Time of the Tender, though ſubſequent 
to Teſte of Writ, or the like. 


If a tender be in fact made before the bringing of 
the action, though by the ze//e of the writ it may ap- 
r to have been afterwards, (as if tender in vacation 
and writ teſted of preceding term,) the exaCt time when 
writ in fact was ſued out may be ſhewn in pleading, 
or ſometimes given in evidence contrary to the eſte; 
for ctio cedit veritati. See ante chap. 3. Sec. 1. E. 8. 


But it is ſaid, that if bill be filed on ſame day ten- 
der was made, though ſubſequent thereto, defendant 
cannot avail himſelf by pleading the prior tender, 


A tender was made actually in the term, and before 
2 bill filed againſt defendant, bill was afterwards filed 
ſame-day, and a ſummons taken out before Mr. J. 
Buller, to entitle the bill, (which was of Hilary term 
generally, ) the day it was actually filed. Mr. J. Buller 


ſaid, that it would not at all aſſiſt defendant, for = 
| co 
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Of the Plea of Tender. 
could not take advantage of it in pleading, there being 
no fraction of a day. Hill. 30, Geo. 3. Imp. B. R. 
3 Ed. 266, 


But if by a 72 4 memorandum defendant could a- 
yall himſelf the tender, court will order a general 
one to be altered to the true day when bill was filed, 
or writ ſued out. C. B. Potts v. Creſwell, Bar. 343. 


Smith v. Key, B. R. Str. 638. 
2. Of the Plea and Notice of Set off 


A. Its Origin and Nature. 


B. Of the Demands and Actions within the 
Statutes of Set off. 

C. Of the Parties between whom there may 
be a Set off. 
D. Of the Form of Notice of Set off, and its 
Incidents. 


That croſs demands ſhould be ſet off againſt each 2. 

other by deducting the leſs ſum from the greater, and No ſet off at 

the —— be the ſum juſtly due, ſeems clearly a: 923 
ble to the principles of natural equity. But po- 

Ave law, for the ſake of the forms of proceeding and 

convenience of trial, has ſaid, that each muſt ſue and 

recover ſeparately in ſeparate actions. 
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At common law, therefore, whenever there were mu- 
tual debts unconnected, each party was driven to his ſuit. 


Courts of equity alſo followed the ſame rule, for | 
otherwiſe they would have ſtopped the courſe of law in 
all cafes where there was a mutual demand. 


The natural ſenſe of mankind was firſt ſhocked at this 
in the caſe of bankrupts, and it was provided for by 
4 Ann c. 17. and 5 G. 2. c. 30. that mutual demands, amecdeg 
ſhould be balanced. Where there was no bankruptcy,the by ſtatute. 
injuſtice of not ſetting off, (eſpecially after the death of | 
either party,) was ſo glaring, that parliament AO 
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| Of the Plea and Notice of Set off. 


by 2 G. 2. c. 22. and 8 G. 2. c. 24. ; but the proviſion 
does not go to goods or other ſpecific things wrongful! 
detained ; and therefore neither courts of law nor equi- 
ty can make the plaintiff who ſues for ſuch goods, pay 
firſt what is due to the defendant, except ſo far as the 
goods can, be conſtrued a pledge, and then the right of 
the plaintiff is only to redeem. Hence it is that courts 
of law have inclined of late years ſo much in favour of 
liens. See the caſe of Green & Farmer, Burr. 2220, 


B. Of the Demand and Actions within the Sta- 
| tutes of. Set off. 


n.. | By the 2 Geo. 2. c. 22. “ Where there are mutual 


and actions 
within the ſta- 
tutes of ſet off. 


debts between plaintiff and defendant, or if either ſuc or 
be ſued as executor or adminiſtrator, where there are 
mutual debts between teſtator or inteſtate and the other 
party, one debt may be ſet againſt the other; and ſuch 
matters may be given in evidence on the general iſſue, 
or pleaded in bar, as the nature of the caſe ſhall require; 
ſo as at the time of pleading the general iſſue, where 


any ſuch debt is to be inſiſted upon in evidence, notice 


Stat. g G. 2. 


be given of the particular ſum or debt ſo intended to be 
inſiſted on, and upon what account it became due.“ 


In the conſtruction of this ſtatute, the then two 
chief juſtices, Lord Hardwicke and Eyre, differed with 
regard to ſetting off debts of ſuperior nature againſt in- 
ferior, and vice verſa, which occaſioned the 8 Geo. 2. 
c. 24. Blac. 871. whereby « mutual debts may be ſet 
off againſt each other, notwithſtanding they are of a 
different nature, unleſs where either of the ſaid debts 
ſhall accrue by reaſon of a ty contained in any bond 
or ſpecialty ; and in all ſuch caſes, the debt intended to 
be ſet off ſhall be pleaded in bar; in which ſhall be 
ſhewn, how much is truly and juſtly due on either fide: 
and in caſe plaintiff ſhall recover, judgment ſhall be en- 
tered for no more than ſhall appear to be due after one 
debt ſet againſt another.” 


By 


. Aa 


een 


Rx — 


„„ e 


JJ . ,, 5 2 2 ow 


ste. X.] DECLARATION TO ISSUE. 359 
Of the Plea and Notice of Set off. 


By the general iſſue mentioned in ſtatute is meant 
any general iſſue, (as non g factum in covenant,) accord- 
ing as the action may be. Bull. Ni. Pri, 181. 


The court have been gradually extending this equita- The remedy of 
ble remedy of ſet off: in the outſet of a ſuit, they com- ſet off extended. 
pel the plaintiff to make a ſet off in the affidavit to hold A, to africavits 
to bail, and will not ſuffer him to ſwear to one fide only to hold to bail. 
of the account. So in coſts at the cloſe of the ſuit, the 0. 
fame reaſon, and the ſame analogy, extend to ſet off mu- and judgments. 
tual judgments, and thereby narrow the greater execu- 
tion in whatever court it happens to be. 


Thus in C. B. court ordered a judgment obtained in 
B. R. to be ſet off againſt a judgment obtained in C. B. 
and on 3 of the balance, execution to be ſtayed. 
Barker v. Brahatn, Blac. 869. 


So in all caſes where the parties have mutual de- Coſts ſet of. 
mands of coſts againſt each other, court, on motion, 
will order them to be ſet off. See the caſes Schoole v. No- 
ble and others, 1 C. B. T. R. 23. Nunez v. Modigliani, 
ib, 217. OfConnor v. Murphy, ib. 657. 


So coſts of one judgment may be ſet off againſt debt 
and coſts of another, Tbruftou dem. of Barns v. Crafter, 
Blac. 826. 

Nay, ſo far have the courts exerciſed this equitable 
juriſdiction, that in the caſe of Mitchell and Oldfield, 
4D. & E. 123. where the plaintiff had recovered a 
judgment againſt defendant, and the defendant had alſo 
recovered in another aCtion againſt plaintiff and another; 
upon a motion to ſet off the debt and coſts of the latter Even a ſeparate 
againſt the judgment of the former, although the one 9 off 
was a debt due to plaintiff alone, whereas the other was one, 
the joint debt of plaintiff and another to the defendant, 
and although it was obſerved that it was not ſuch a debt 
as could be ſet off, yet court made the rule abſolute on 
defendant's undertaking to pay plaintiff's attorney's bill 
in the firſt action, who had a lien on the judgment for 
his coſts ; Ld, Kenyon ſaying, that this caſe did not de- 
pend on the ſtatutes of ſet off, but on the general _ 
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| It of muſt be The debt or demand ſet off, muſt be liquidated and 


unliquidated. off, Freeman v. Hyett, Blac. 394-3 as in action of co- 


| Nor penalties So to an action of afſumpfit, defendant pleaded arti- 
bor breaches of cles of agreement _ penalty, and ſhewed a breach 


A 


Of the Plea and Notice of Set off. 
diction of the court over the ſuitors in it, that it was 
an equitable part of their juriſdiction, and had been fre. 


Where the debt is of an equal ſum, there the action 
is barred ; but if it be for a leſs ſum than for what the 
action is brought, the defendant muſt pray to have it 
{et off. Bull. Ni. Pri. 179. FTP 


Jarifdiftionof A ſet- aff reducing plaintiff's demand under 407. does 

court not a · not affect the juriſdiction of the ſuperior courts. Pitts 

k v. Carpenter, 1 Wil. 19. 8. C. Str. 1191. Heaward 
39 v. Hopkins, Do. 448. 


One part er Two parts of a plea of ſet- off are as two counts in a 
off may be good declaration, and if one part be good, a general demurrer 
b.. to the whole is bad. Dowſland v. T hompſon, Blac. 910. 


Noſet off in The ſtatutes authorizing a ſet off only extend to ac- 
actions founce tions founded on contracts either expreſs or implied, but 
not to torts or actions of wrong, as detinue, treſpaſs, 
and the like; nor to replevin, for that is not an action 
— a remedy wichoutduit, Abſolom & Knight, Bull. Ni, 

ri. 181. . 


yy = © . © & rv == 
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But to an avowry for rent, defendant may plead 
ment of ground rent to the original landlord, Though be 

cannot plead a ſet off, Sapsford v. Fletcber, 4 D. & 
E. 511. BOTS: © + 
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for liquidated certain. | l 
Not damages Damages therefore not yet recovered, cannot be ſet 
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venant againſt defendant, unliquidated damages ariſing 
from the breach of other covenants to be performed by 
plaintiff, cannot be pleaded by way of ſet off, Howlet 
v. Strickland, Cow. 56. , 


agreement, _ b and to ſet off, on 
| e became due, offered . 
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unce, Nedriffe v. Hogan, Burr. 1024. 
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lemurrer, the plea was held not within the ſtatutes, for 
there may not be 5 /. juſtly due to defendant on the ba- 
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For debts to be ſet off ſhould be ſuch as an indebitatur 
afumpfit will lie for. Cow. 56. Howlett v. Strickland. 
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Where therefore the ſum is not by way of penalty but 
% ſtipulated damages, then it may be ſet off. 


As if two ns agree to perform certain work in a unleſg it ie by 
limited —— 2 weekly ſum for ſuch —— mpg 
ime afterwards as it ſhould remain unfiniſhed, and a 
bond is prepared in the name of both, but is executed 
by one only, with condition for the due performance of 
the work, or the payment of the weekly ſum, and the 
work is not finiſhed in the time ; ſuch weekly payments 
ue not by way of penalty, but in the nature of liqui- 
kted damages, and may be ſet off by the obligee in an 
on brought againſt him by the obligor who executed. 
Flacher v. » 2D.&E. 32. | | 


By the ſtatute a ſimple contract debt may be ſet off Siniple contra 
zjainſt a ſpecialty debt, or vice verſa; and ſuch was the { eff againt - 
opinion of the court of B. R. even before the paſſing of ſpecialtics. 


ke 8 G. 2. Bull. Ni. Pri. 179. 


In debt on the 1 craved oyer of the m = 
endition, which was to pay the plaintiff 10 J. per an- a tc 
wn during life; and then leaded, that the. Plant. 
vs indebted to him 300 J. for money lent, &c. exceed - 
ug the yearly ſums that had incurred for the annuity, 
and offered to ſet off as much, &c.; and on demurrer 
be plea was holden good. Colins v. Colins, Burr. 820. 
bull, Ni. Pri. 180. | 


But in ſuch action on u bond, defendant muſt ſet Realfurthewn. 
ſorth in the plea what is really due on the bond before 
ie is entitled to ſet off any croſs demand under8 G, 2. 
24. and ſuch averment is traverſable. Symmons v. 
lun, 3 D. & E. 65. 
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How far it ex- 
tends to bail- 
bonds. 


Let off 

thongh action 
brought for the 
debt ſet off. 


How fach plea 
operates in croſs 
aQions. 


and there being uo ſet off, he gets a verdict for the 


- "In debt on bond, defendant pleaded a greater deby 


fer, 3D. & L 66. 


aud the mere: accident of his cauſe: being tried firſt tha 
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Sd 


tion of his bond enrolled, which was to appear at Weſt. 
minſter, and demurred ; and it was holden, that this 
bond was not within the 8 G. 2. for that ſtatute relates 
only to bonds conditioned by pay money, and not to 
99 1 and it was not within the ſtatute 2 G. 2. 
becauſe the plaintiff did not bring the action in his own 
right, but as truſtee ſor another (ſor he was an officer 
in the palace court); but if it had been given to the 
ſheriff and by him aſſigned to the party, it might be 
otherwiſe, and then penalty would have been con- 
ſidered as a debt, becauſe it would have depended upon 
the 2 G. 2. Bull. Ni. Pri. 179. N 


Defendant may plead a debt by way of ſet off to an 
action brought againſt him, though he has already com- 
menced his action againſt the plaintiff for that very debt 
which he ſets off, and plaintiff has in ſuch action of 

dant's paid the amount into court. Evan v. Pri. 


— =} er rRQ. 


ty = T2. . 


A. brought an action againſt B. for 30/. to which 
there was no ſet off, B. brings his action againſt A. for 
114, due to him; A. pleads by way of ſet off the very 
debt for which he had before brought his action; both 
cauſes are ſet down for trial: A. s cauſe comes on firit, 


whole ſum ; then Bis cauſe comes on. A. may ſtill in- 
fiſt upon the validity of his ſet off, notwithſtanding he 
has got a verdict for the very debt ſet off, for the ver- 
dict did not annihilate or extinguiſh the debt, nor 
change the nature of it or the rule of law: it only 
zmounted to concluſive evidence, and he had the fame 
right to ſet it off aſter verdict as before. The motion 
was rightly and truly given at the time when it was given, 


„ e me © a 


7” SS =p 


make no difference, and a remittitur may be entered 
on the firſt record for ſo. much; B. ought to hare ſet 
off his leſs demand in A.'s action. Brown v. Baſtrr- 
ville, Burr. 1231- | 


25 | 8 A judg- 
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Aj ent can be pleaded by way of ſet off though Judgment ſer 
2 writ of error be pending thereon. Reynolds v. Beer. ot pending 
ing & Evans & Proſſer, 3 D. & E. 187. 88 


th ä 

— Where a priſoner in execution is diſcharged by the Judgment ſatis- 
t to conſent of his creditor upon giving a freſh ſecurity to sed by freth ſe- 
. 2, laixfy the judgment, that ſecurity is aſterwards de- St 


ſeated on account of a mere informality, the judgment 
6 ſatisfied and cannot be ſet off againſt a demand of the 


the priſoner. Fagues v. Withy, 1 D. & E. 557. 

| be | 

con- A debt barred by the ſtatute of limitations cannot be Debt harred by 
ſet off: if it be d in bar to the action, the plain- Statute of limi- 


tf may reply the ſtatute ; and if given in evidence at 282 


the trial on a notice of ſet off, it may be objected to. 
Bull, M. Pri. 180. 


c. Of the Parties between whom there may be a C. 
get off. * 


hich Mutual credit may be conſtituted though the parties of the 

for o not mean particularly to truſt each other, as if a bill between whom 
very ofexchange accepted by A. get into the hands of B. and — — 
both I. buy goods of A. there is mutual credit between A. 


ad H. which may be ſet off by B. though A. did not cream may ae. 
mow when he let B. have the goods, that ſuch bill was 
u his hands. Hankey v. Smith, 3 D. & E. 507. n. 


By the 5 G. 2. c. 30. ſ. 28. the commiſſioners are em- Of cet off in 
powered, where there has been mutual credit or mutual <*{ of bark - 


only lebts between the bankrupt and other perſons, to ſet off Fs 
ame me debt againſt the other, and the balance only is to 

tion te claimed or paid. | 

ren | a 

tal hut it was holden ſince the paſſing of that act, that 

ered nan action by aſſignees of a bankrupt, defendant could 

ſer ut ſet off a debt due from the bankrupt. Ryal v. Lar- 

ker kn, 1 Wil. 155. | 0 ol 


But this caſe was afterwards impeached as contrary 
law, juſtice, and ſenſe; and it was held that the de- 
PET B b 2 fendant 
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fendant might ſet off a debt due to him from the bank. 
rupt, for the aſſignees are the bankrupt. Ridout v. 
Brouch, Cow. 134 


But if an action be brought by the aſſignees for a 
debt accruing to them as aſſipnees ſince the bankruptey, 
defendant cannot ſet off a debt due to him from the 
bankrupt before the bankruptcy. 4b. 


If a bankrupt on the eve of his bankruptcy fraudu- 
lently deliver goods to one of his creditors, the aſſignees 
may diſaffirm the contract and recover the value of the 
goods in trover, but if they bring aſump/it, they affirm 
the contract, and then the creditor may ſet off his debt, 
Smith & others v. Hodſon, 4 D. & E. 211. 


Where the defendant lent his acceptance to the bank- 
* 7 on a bill which did not become due till aſter the 
of bankruptcy, and was then outſtanding in the 
hands of a third perſon, yet the defendant having paid 
the amount after the commiſſion iſſued and beſore the 
action brought by the aſſignees, is intitled to ſet off the 
ſame under the words mutual credit in the 5 Geo, 2, 
C. 30. ſ. 28. . ö 


Aſſumpfit will lie for a creditor's ſhare under an order 
of commiſſioners for a dividend ; and in ſuch action 
the proceedings before the commiſſioners are concluſive 
evidence of the debt, and the afſignees cannot ſet off « 
debt due from plaintiff to the bankrupt, Brown v. Ju- 
len, Do. 407. | 


If a demand be payable at all events, though at a ſu- 
ture day, it may be proved under a commiſſion of bank- 
rupt againſt the debtor, or /it of in an action brought 
by the aſſignees; but if it reſt in contingency, whether 
it will be paid or not, it cannot be ſo proved or /e of, 
unleſs it be ſecured by a penalty which is forfeited at 
law. Handcerc & athers aſſignees v. Entwiſtle, 3 D. & 


E. 435. 


gee alſo Grove v. Dubois, 1 D. & E. 112. as to bro- 


kers with commiſſions del credere, proving loſſes under 
notices 


nk. 


133 ˙ 


vc, K.] DECLARATION TO ISSUE. 355 


Of the Plea and Notice of Set off. 


notices of ſet off, or under ſtatute 5 Geo. 2. c. 3o. in 
actions by aſſignees of bankrupts for premiums of inſu- 


trance. 


If an executor or adminiſtrator brings an action for Of ſet off in 
money due to the teſtator or inteſtate, defendant may cls; — 
ſet of debt due from ſuch teſtator or inteſtate to him- 


ſelf, 


So if a partner or executor brings an action in his own In caſes of 

t for money received by defendant after the death dert. | 
the other partner or teſtator, defendant may ſet off 
whatever was due to him from plaintiff, Smith v. 


Barrow, 2 T. R. 476. 


B. appointed A. his attorney to receive rents, who 
after B. s death received money for rent arrear in B.'s 
life-time, B. s executrix brought an action for this mo- 
ney in her own name, and A. gave notice to ſet off a 

due from B. to him ; this was not allowed at the 
trial, becauſe the teſtator had never any cauſe of action 
againſt A. for the money was not received by A. till af- 
ter B. death. Shipman v. Thomſon, Eaſt. 11 Geo. 2. 
C. B. Bull. Ni. Pri. 180, 


A debt due to a man in right of his wife, cannot be 822 in 
ſet off in an action againſt him on his own bond, Bull. - 6 man's 
Ni, Pri. 1 79. 


Where defendant had paid the plaintiff all the mo- Aretalner In 
he had received for him, except what he retained $79 cates 
for his labour and ſervice, he may, in an action for mo- off, but may be 
ney had and received, give that in evidence on the ge- given in evi- 
neral iNue, without any notice of ſet off; for it is not 
in the nature of a croſs demand or mutual debt, but it 
u a charge which makes the ſum of money received for 


plintiff's, uſe ſo much leſs. Dale v. Salat, Burr. 
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D. D. Ofthe Form of a Notice of Set off and it 
Incidents. 


The form of a notice of ſet off. 
Plea general iſſue. 


Of the form of Mr. 7 M. 
the notice. | Take notice, that the ſaid defendant C. D. intends to give in evi. 
dence at the trial of this cauſe, and iq, that the ſaid plaintiff A B. 
was before and at the time of the commencement of this ſuit againſ 
- the ſaid defendant, and ftill is indebted to the ſaid defendant in mort 
money than is dus to the ſaid plaintiff by reaſon of the promiſes and 
 wadertakings in the declaration mentioned, to wit, at afore- 


"and for the ae of the ſaid A. B. at his like ſpecial in- 

and requeſt, and the like according as nature of debt may 

be 3); which faid ſums of monty, or /o much thereef as will be ſuf- 

Feient ds anſwer and ſatisfy fuch demand: as the ſaid plaintiff d. 

Z. ſhall be able to prove againſt the ſaid defendant C. D. by rea- 

fon of the promiſes and undertakings in the ſaid declaration men- 

tioned, at the trial of this cauſe the ſaid C. D. will give in evi- 

| nnd ok foo paint fach demand: of the ſaid plaimif, 

| — ny the fo flatute in fuch caſe made and provided, 
Dated, Co our” #5 Se. 0 

O. P. defendant's: attorney, 


To Mr. T. S. plaintiffs attorney. | 


Tue -abowe notice muſt. be written underneath the Flea on the 
Jame ſheet of treble pew: 4 copy of which muff 4 — by Lo La 
endant”s attorney, it being neceſſary to prove a delivery thereof on 
d cauſe. 15 
| — ob rag The debt that is fet off muſt have been due at the 
due, commencement of the ſuit;; it will not do to plead, that 
_ plaintiff was indebted to defendant in ſo much at che 
time of the plea pleaded. Evan v. Proſſer, 3 T. R. 186. 


Though in the caſe of V. Beering, 25 
G. 3. Do. 112. N. it was not long before held the 
; | I contrary 3 


£ (2 1 
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contrary 3 and on the ſame principles alſo was the Caſe 
15 of Sullivan v. Mountagu, Do. 106. | ' 
its ts LO 2:34 | | , | 
| Defendant pleaded the general iſſue, but forgot to Genera! le 
give notice at the ſame time of a ſet off; and upon mo- withdrawn and 
tion in time, the court gave leave to withdraw the plea, Plaaded with 
in order to deliver it again with a notice of ſet off, ſay- * 
ing it had been done ſo beſore. Blackbourn v. Matthias, 
2 8tr. 1267, ien 
11 A notice of ſet off was as follows: + 
* « Take notice, that you are indebted to me for the Of the certainty 
py uſe and occupation of an houſe for a long time held and * oo 
Dre. enjoyed, and now lately elapſed.” Per Ld, Hardwicke ***., .,, 
be. C. J. theſe notices ſfiould be almoſt as certain as declz- 
4. nations; the legiſlature deſigned them to be in the 
1 of ture of croſs actions, and they ſhould be expreſſed wi 
er. great certainty, that the plaintiff might be able to make 
* a proper defence to them. Had this been a declaration 
77 for uſe and occupation, it had certainly been bad, for 
1. it muſt have ſhewn the commencement and determina- 
a tion of it ; afterwards it appeared, that the debt de- 
eh lgned to have been ſet off was for rent reſerved on leaſe 
vi- by indenture; which not being mentioned in the notice, 
if, the chief juſtice ſaid it was bad on that account alſo ; 
ed, for if this had been ſhewn, the plaintiff might probably 
have proved an eviction or ſome other matter to have 
No avoided the demand. Fowler v. Jones, ſittings at Weſt- 
minſter, Hil. 8 G. 2. Bull. Ni. Pri. 179. 
- Motion to amend a notice of ſet off, but denied. No- Notice of fet off 
"On tices of this kind are in this like notices of trial, &c. not amencabie: 
which never were amended by the court, Bar, 294. | 
he Anon. | ; 4k Wo „ vo 
at But defendant may withdraw ſame, and plead de novo, hut may be 
1 nan aſſumpfit, and qc notice. # x ——— — 
On plea or notice of ſet off, plaintiff may take out plaintiff may by 
Ti ſummons for the particulars of defendant's demand, fummons know 
e which he means to ſet off, and if ſuch particular be got Pr. of 


delivered by the time 3 the order, defendant is 
precluded going into his ſet off. a 
554 Where 


i 
* 
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benny Where the defendant's demand does not counteryail 
money into plaintiff 85 he ſhould, beſides ſetting off his debt, move 
court with ſet the court wherein the action is depending for leave to 
pay ſo much money into court as with his own demand 
wil be ſufficient to ſatisfy the plaintif's 


SECTION XI. 


Of Replying, Rejoining, Sc. 


| 6-5 50.1. 
How to reply, "Get @ rule from the maſter, Give a rule for th 
rejoin, . ale ſame to 1 clerk of the thus : i een 


an Jour laft proceed 3 ule to h. 
viz. plea, replication, O.. pay | . 122.5 
| 16. 10d. forge Kan on Take it to ſecondary's office, 
common paper ou 5 at» pay 18. 10d. they make d di- 
. borney, naming the c thus & mand thus : 

A. againff B J C. 5. 


next after, c. to A. v. Z. The defendant di. 
. mand: a replication in this cauſe 


If the replication, fe. is not 1. 
— pm 3 as the ca 27 attorney for defendant. 
may 4, (if ſpecial, at the clerk zen the time is expired and 
of the papers, if 10 @ general replication not delivered, ſearch 
— — nu 
. | ment of non pros. . wide —— JON 
No demand is neceſſary in thi⸗ 
court, as the ſervice of the rulg 
is beld a demand of itſelf. 


Of the rule to There is no preciſe time fixed for replying, rejoining, 
reply, and when & c.; but if the party who is to do the 0 is ſerved with 
nad. A copy of the rule for that purpoſe, he muſt reply, &c. 
| - within four days excluſive aber the ſervice of copyof ſuch 
rule, and if he does not, judgment may be ſigned; but 
if judgment be ſigned, or other proceedings had wich- 
in that time, the ſame, on application to the court, will 
be ſet alide ; and Sunday, or any holiday on which — 

cou 
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court doth not fit, not being the laſt of thoſe four days, 
js to be reckoned a day within thoſe rules. 


If a cauſe has continued four terms without proſecu- How if four 
tion before ifſue joined, each party ſhall have a whole terms have 
term's notice to reply, rejoin, &c. (unleſs the cauſe has 
been ſtayed by injunCtion. or privilege;) which rule 
muſt be given before the eſſoin day. 


Rule to reply, rejoin, &c. may be given at any time When rule to 
in term, or within 16 days after term, except Eaſter d& ferv:d. 
term, and then in C. B. in 10 days, | 


If time be wanted to reply, &c. apply for a judge's How, if time 
ſummons, and draw up order 2s in other caſcs. * waned. 


If an interlocutory judgment is ſigned, and. the plain- 
tif has neglected to give a rule to plead, the defendant 
muſt take advantage of that, or any other irregularity, two 
days, at leaſt before executing the writ of enquiry, or 
not at all, 1 Bar, 165, Pract. Reg. 242. an 


Whenever the plaintiff adds the ſniliter to the end of No rule neceſſa- 
his replication, and delivers the iſſue with notice of trial f ad. — 
to defendant's attorney, who receives the ſame, and ter and it is not 
does not ſtrike it out and demur, there is no occaſion ſtruck out. 
for plaintiff to give a rule to rejoin q and if defendant 
does not pay the iſſue money, be may ſign judgment. 

Bagnev. Eyre, C. B. T. R. 24. = 


In all caſes when defendant's plea concludes to the When plaintiſt 
country, plaintiff may add fimiliter, and deliver iſſue ter.” 2 
with notice of trial. | 

If defendant do not rejoin, it is conſidered as an aban- If no rejonder, 
donment of the plea z plaintiff therefore may ſtrike out 7 <6 
al the previous pleadings, and enter judgment as for as for want of a 
want of a plea, not for want of a rejoinder. Petrie v. Plea. 


Fitzroy, 5 & E. 152. \ | 


On a rule to plead, reply, rejoin, &c. in four days, if Rcjoinder, &c, 
the party on whom the rule is made delay complying —— 
. with it till the morning of the 5th, the adverſe party may 
refuſe to receive it and ſign judgment. Thomſon v. Ryal, 
4 D. & E. 19 5 . ; 
| 7 CHAP. 


«+ 
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CHAP, vm. 
Of Proceedings on Demurrer, 


We have hitherto preſumed, that the proceedings in the fi 
have gone regularly on, in order to bring ſome matter of 2 
Fore a jury to be tried; but it often happens, that aither the cauſe 
of ation itſelf, as flated in the declaration, is not maintainable in 
Point of law, or that the defenct or juſtification ſet up by defend. 
ant in his plea is not a legal defence, or matter which can, 4. 
greeable to the rules of law, be pleaded; or even if the cauſe of 
ation, or the matter ſet forth in their plea be in ſubſtance good, 
Jer it nay be informally ſet orth or pleaded ; in which caſes the 

Plaintiff or fads t may obe to the walidity of the declaration 
or pleading by wway of demurrer, and may bring the point, which 
is a mere queſtion of law, to be argued before the judges in term 
time for decifion, It is proper therefore to treat, 


(A) Of general and ſpecial Demurrers. 
A to proceed on Demurrer in B. R. 


(c) How when there are Ifſues to part, and 
5 Demurrer to part. 
200 (D) Of waiving and withdrawing Demurrers, 
and amending after Argument. 
(E) Further general Obſervations on Demur- 
rers. . 


vemurrer what. A demurrer in ping is an admiſſion by the ad- 
| verſe party of the fact charged in the count or decla- 
ration, plea, replication, &c. but refers the law ariſing 
on ſuch fact to the judgment of the court. 


1 A demurrer is either ſpecial or general. 


How, at com- There were ſpecial demurrers at common law, as well 
mon l.. as general ; but ſpecial demurrers were never neceſſary, 
except in caſes of duplicity, and therefore ſeldom prac- 
tiſed ; for as the law was then taken to be on a ſpecial 


demurrer, the party could take advantage of no other 
| | defect, 


" 


118, 
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| defeft, but that which was ſpecially aſſigned for cauſe 


of demurrer. But upon a general demurrer he might 
take advantage of all defects, that of 2 only ex» 
cepted z and there was no inconvenience in ſuch prac- 
tice; for the pleadings being at Bar, viva voce, and the 
exceptions taken ore tenut, the cauſes of demurrer were 
2s well known upon a general, as upon a ſpecial de- 
murrer. After the Reformation, when the practice of 
pleading at Bar was altered, the uſe of general de- 
murrers notwithſtanding continued, and thereby this 
public inconvenience followed, that the party whoſe 

ing was demurred to came into court, not know- 
ing what he was to argue. This inconvenience occa- 


37+ 


foned the ſtatute 27. of Eliz. which enacted, „That How altered by 


« after demurrer joined, the judges. ſhall proceed and * 27 s. N 


« give judgment, according as the right ſhall appear 
6 — regarding any imperfection, defect, or want 


of form in any writ, return, plaint, declaration, or 
a other pleading, proceſs, or cauſe of proceeding, ex- 


« cept thoſe only which the party demurring ſhall ſpe« 
« cially and particularly ſet down and expreſs with his 


* 


/ 


« demurrer. And that upon ſuch demurrer joined Special demur- 
« and entered, the court fhall amend all ſuch imper- * *vived. 


« feftions, defects, and wants of form, other than 
« thoſe which the party demurring ſhall particularly 
aſſign.“ . va 


This ſtatute in great meaſure was reſtorative of the 


common law, and required in all caſes of form a ſpecial 
demurrer; but a general demurrer ſtill ſufficed for all 
matters of ſubſtance. However, many things which 
vere conſtrued to be matters of ſubſtance, ſince the 
making of the above ſtatute of Elizabeth, are by ſub- 
ſequent ſtatutes regarded but as matters of form only, 


and ſhall be aided, if not ſpecially demurred to. Vide Other ſtatutes 
what omiſſions and defects are ſtill aided after verdict CG IR. 


4 16 & 17 Car. 2. C. 8. and other ſtatutes of jeo- 


| ; a 
Ide ſtatute 4 & 5 Anne, C. 16. in furtherance of 1g t 


the ſtatute of Elizabeth, enacts, That no exception 


ſhall be taken of the following matters on a general 
demurrer, which before were regarded as matters 
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of ſubſtance, arid were fatal on a general dem 
« An immaterial traverſe, defau of entering poder” 
« upon any bill or declaration, default of alledging of 
« bringing into court any bond, bill, indenture, or other 

e deed, mentioned in the declaration or pleading; de- 
& fault of alledging of the bringing into court jetter 
© teſtamentaty, or letters of adminiſtration; the omit. 
ct ſion of vi et armit, et contra or either of them: 
« or the want of averment of Bec paratus ft verificare, 
60 or Ber paratus eft verificare per recordum, or for not 
« alledging prout patet per recbrdum, or matters of the 
cc like nature.“ So that for cheſe defects the party 
muſt now demur ſpecially, '' | 


A departure re- A departure, _ not mentioned, has been held 
— 2 to be within this act; and therefore, for a departure 
; in pleading there muſt now be a ſpecial demurter, 
though before this ſtatute a departure was fatal on 3 


general demurrer, 


The 4 & 5 Anne does not give any remedy upon 
general demurrer, but in matters of the ſame nature 
with thoſe which are there ſpecified, Hedgethorn v. 


. Thurlack, Com. 306, 


Statutes do not The ſtatutes 27 of Eliz. and 4 & 5 Anne, directing 

extent eo PIs. the judges on demurrer joined to give judgment ac- 
cording as the right ſhall appear, extend only to ſuch 
demurrers as go to the action, and not to demurrers 
to pleas in abatement. Moore, Com. 3og. 


| "Therefore a ſpecial demurrer is never neceſſary to a 
plea in abatement, but a general one will do. Watts 
& Goodman, I Barn, Il, 7 . 


Rule as to ge- The general rule is, that in all caſes where plead- 
0 ings are demurred to for matter of form, and for the 
” cauſes ſpecified in the acts above mentioned, a ſpecial 
demurrer is requiſitez but whenever the demurrer is 

for matter of — a general demurrer is ſufficient, 


| Duplicity is Kill aided on a general demurrer; for 
to ſoy becauſe plea is double, and wants oy, — 
3 
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{ufficient, it ought to ſhew in what the duplicity conſiſts, 


Lomplugh & S 


ridge, Com. 115. 


Notwithſtanding a general demurrer till ſuffices for 
want of ſubſtance, yet in doubtful caſes it is beſt to ſhew 
the cauſe of demurrer; becauſe on a ſpecial demurrer, 
any matter of ſubſtance, though not expreſsly alledged, 
may be taken advantage of; whereas no advantage can 
de taken of any matter of form on a general demurrer. 


373: 


A plea may be bad on a general demurrer, though Plea bad on de- 


| it might be helped after verdict, 
tion on bond. Anon, 2 Wil. 10. 


- „ murrer, though 
as nil debet to an ac- 44 by verdi. 


A demurrer, whether general or ſpecial, onght to Demurrers muſt 


be ügned by a counſel in B. R. and ſerjeant in 


B. How to proceed on Demurrer, 


In B. R. | 

In the King's Bench, if there 

u a general demurrer to the de- 
daration, the plaintiff*s at- 
terney adds a joinder thereto, 
and makes up and delivers the 
Ne thereupon, for which the 
other fide muſt pay Ad. per ſheet, 
beſides lamps; if not paid for 
n demand, judgment may be 
fend: but if the demurrer it 
ſpecial, or if general, after a 
ſpecial. plea pleaded, the ſame 
muft be filed auith the clerk of 
the papers, who makes up the 
demurrer book with the joinder, 
and gives a rule in the margin 
for the defendent to receive and 
return the ſame to plaintiff*s at- 
torney, (this muſt be done in 
24 hours and entries be paid 
for;) if he returns demurrer 
beck and pays for the entries, an 
incipitur is entered on the Kinga 
Bench roll, plaintiff” s attorney 
then get: a number roll and car- 
ries 


In C. B. 


B. be ſigned. 


In the Commen Pleas, hen How to proceed. 


demurrer is joined, the plain- 
tiff*s attorney, in all caſes, 
makes up the demurrer book, and 
delivers it en treble penny 
Ramp! paper to the defendant's 
attorney, who pays for it at the 
rate of 4d. per jheet, befides 
fans; and alſo fer entering 
his pleadings and warrant of 
attorney; then plaintiff” s atter- 
ney enters the whole proceedings 
on the roll, which is got of 
prothonotary, and having de- 
livered the ſame to the ſeconda- 
ry, he gets a ſerjeant to move 
fer a concilium, or day to argue 
it; and the ſecendary draws up 
a rule accordingly, which muſt 
be ſerved on defendant's attor- 
ney, and the demurrer put down 
fer argument, and mu be of 
fame term iſſue is joined on de- 
murrer, file warrants of atier- 
ney and deciet roll at prothono- 
k ia Is 


} s 


res the ſame 
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with the demurrer 
book to the clerk of the judg- 
ments, enters and docquets the 
Nee, if thert is one, fimhes the 
entry on the roll, and then the 
ſame is carried to and filed at 
the niſi prius office in Gray's 


Inn. 


den this is dont, a motion 
is to be figned by counſel for a 
* | 


your roll to the clerk of the pa- 
pers, who will mark it © read,” 
pay 13. Gd. and he will fign 
his initials on counſeÞs brief, 


then you draw up a rule with 


the clerk of the rules, pay 45. 
6d. and apply to the clerk of the 


papers to Jet down the cauſe, 


pay 18, 


ile demurrer is to be ar- 
gued, ſerve rule for concilium 
en the attorney of the other fide, 
(and indeed it is fair to do this 
tn all caſes whether demurrer 
be argued or not,) make four 
copies of the demurrer books on 
un/tampt paper, plaintiff is to 
deliver two, Viz. one to the 
ebief juſtice, and the other to the 
fenior judge, two days before 
the day of argument, and de- 
4 ought to deliver tauo t 
the other two puiſne judges on 
bis part; 2 
done fo before eight in the even- 
ing of the day two ow before 
deliu 


the argument, then deliver the 


ether two to the other two 


Judges, (R. M. 17 Car. 1.) 
pay the clerks each 28, When 
defendant bas neglected to de- 
liver his two beoks as above- 
mentioned, be cannot be heard 
en argument; jo that plaintiff 

i ä need 


tary, pay 8d. per Sers for en. 
trees, then-make a —— 
Jeant to move for concilium, 
mark the roll ** read in court, 
Pay crier is. get rule of ſecondary 
in the evening, and ſerve copy on 
defendant's attorney, and at the 
time when the rule is drawn ug 
ſecondary, ſet drwn with 

im cauſe for argument, then 


be welier copies CIOS het 
four of which 


to the judges, a 

are in this court delivered 
plaintiff®s attorney, defendant 
paying for-two two days at leaf 
before argument ; if not paid, 
defendant fhall nat be heard by. 
his counſel when demurrer comes 
on. Mich. 6 G. 2. 


If judgment be for plaimif, 
proceed as in B. N. mutatis 
mutandis, according as judg- . 


ment be interlocutory er 3 
Demurrer muſt be figned by /er- 
Jeant, 


In order to compel plantiff o 
go on to argument, get à rule of 
ſecondary to enter the iſſue, 
which is a four day rule, ſerve 
copy on plaintiff "s attorney; if 
be enter the iſſue, and does not 

ted to move for a conci- 
ium, defendant may move and 
proceed to argument the ſame a: 
plaintiff; if plaintiff does net 
enter iſſue agreeable to rule, ſg" 
Judgment of non pros. 


OO CCI LCC ER ICS 


S 


murrer for counſel, with one 


nen ſte, to move for judg- 


ment, which is done of courſe 
when called on, upon the day of 
t; at which day at- 
tend and pay criers 48. 


Go in the evening to clerk of 


the rules, get rule for 2 
and if the judgment be final, as 
if it be an ation 4 debt, lamp 
the rule with n 
d proceed to tax the cofts ; 
baving ff, if the roll be al- 
carried into the treaſury, 
beſpoke the rule to be at the maſ- 
ters; but if not carried in, 
then enter proceedings thereou 
yourſelf, pay 38. 6d. to maſter 
for marking it, and take out ex 
Keations ' 


If demurrer be argued, and 
afion in debt, no rule for judg- 
ment need be given; but if the 
judgment be only interlocutory, 
ar if it be an action on the caſe 
or the like, then, having drawn 
you for judgment, get a tre- 

penny flampt paper, enter 
nemorandum thereon, get judg + 
ment figned thereon by clerk of 
s, and give mtice 'of 
executing a writ of inquiry, and 
proceed as in other caſes of judg- 
next by default. | 


If plaintiff refuſes or neple4s 


to enter 22 agfendant 
may get a rule of ſecondary to 


compel bim; and on default, he 
binſelf may enter ſuch demurrer 


en record. 


In which caſe make up paper 

» get a rule of maſter, 
which be gives on the book or 
| on 
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und only make a brief of de- 
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en a detached piece of paper 
= piece of 


Unleſs the plaintiff enters the 
i Me on record, on next 
after, let the ſame be entered on 
the part of defendant ; enter it 
at clerk of rules, and ſerve copy 
when the book is delivered. 


How to compel If the party refuſes to join in demurrer, you pet 2 
party to join in rule for that purpoſe, as when a party neglects or re. 
demurrer. 305 
fuſes to reply, rejoin, &c. and then the party muſt 
do it within four days, otherwiſe judgment may be 
ſigned. f | 


A demurrer is to be entered on the roll of the 
term in which it is joined. Cortiaa v. Munoz, Bar. 
328. | 


Notice ofexe== Where the defendant demurs to the declaration, his 

unte enquiry attorney ſhall be obliged to accept of notice of exe- 

back of demur. cuting the writ of 8 - it is an action ſounding 

rer. in damages, ) on the of the joinder in demurrer ; 
and if defendant pleads ſuch a dilatory plea as the plain- 
tiff is obliged to demur to, defendart's attoruey ſhall be 
obliged to accept of notice of executing a writ of en- 
quiry on the back of ſuch demurrer. Tr. 10 Geo, 1, 
C. B. The ſame rule in B. R. 


How paper box After joinder in demurrer, plaintiff, 27th October, 
- to be delivered, moved for a concilium, and afterwards delivered the 
. aper book the ſame day, which was held to be irregu- 
bt and the cauſe ordered to be ſtruck out of the pa- 
= The regular practice is to tender the paper 
k to defendant's attorney, if he refuſes to accept 
and pay for it, judgment may be ſigned for want there- 
of ; if he accepts and pays for it, then plaintiff is to 
move for a conſilium, and proceed to argument, Sharpe 

v. Sharpe, Bar. 163. 


Of moving for In afſiumpſit, the defendant pleaded the general iſſue, 


Ten er and allo the ſtature of limitations; the ifſue was found 
8 again 
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inſt him at the aſſizes; but as to the ſpecial plea 

there was a replication, rejoinder, and ſurrejoinder ; to 

vhich the defendant demurred, and the plaintiff joined 

n demurrer. This term the plaintiff made it a conci- 

ſum, put it in the paper, and nobody to ſupport the 

lemurrer, obtained judgment; it was now moved to Defendant muſt 

{ this aſide as irregular, the rule for the concilium hav- Fa Lint 

ng never been ſerved, or any notice given of putting not obliged to 

itin the paper. But the court held it not to be irre- Cre rule when 


and that it was the duty of the defendant to 2 — 


ot 
= arch, fince he muſt expect the plaintiff would pro- 
uſt ed.. Then it was moved to ſet it aſide upon pay- 
be neut of coſts, upon the foot of ſetting aſide regular 
judgments. But the court ſaid that was never to be 
done, but where the defendant was to plead to the | 
the nerits; not to give him the advantage of a nicety in | bf 
Jar, lending; and if there was any ground for the demur- f 
fer, (as in fact there was,) he might bring a writ of 4 
mor. Forbes v. Lord Middleton, Str. 1242. 1 
his Foo! [95 $5900 
re- If plaintiff take no ſtep in the cauſe for three terms, $igning a concl- | 
ing ing in the fourth ſign a concilium, and obtain judgment lum deemed a 
er; n the ſiſch, the ſigning of the concilium is taking a ſtep deb in thecaule. 
in- n the cauſe, ſo as to make it unneceſſary to give a 
be term's notice. Bland v. Darley, 3 D. & E. 530. 
* Nn 
1, 50 G1. 22 q 
c. How to proceed when Iſſue to part, and &. 
er Demurrer to part. 
he * $i, 
u- Where there is an iſſue to part, and demurrer to now if ive 
2 ut, you may either try the cauſe, or argue the de- to part, and de- 
er nurrer firſt, at election. If the latter, all the proceed. Murrer to part. 
pt ings are entered on the roll as in the paper-book, and 
re- jou proceed as if there was no iſſue at all. 
to ; | 7 
pe Formerly where there was a demurrer to part, and 
a1 iſſue upon the other part, and judgment was given 
fr the plaintiff on the demurrer, he muſt have entered 
ne, 1 nn pros as to the iſſue, and proceeded to a writ of 
nd enquiry on the demurrer; but without a nonpros he 
me could not have a writ of enquiry ; becauſe on the trial 


Cc of 
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of the ifſue, the ſame would aſcertain the damages 
— that part of whi demurrer was. Sal. 219. 
l. 6. 


Where there are There were four counts in the declaration, wn 
* 1 ens Taue leaded to three, and a demurrer to the fourth, 
plain may ter judgment on the demurrer, the plaintiff takes out 
waive the iſſues a writ of enquiry, and executes it. This was moved 
in — — to be ſet aſide, there being no nalle preſegui on the roll; 
bro the de. and it was inüſted, that the plaintiff ought to take out 
murrer. a venire, tam to try the iſſue, guam to enquire of the 
damages upon the demurrer ; /ed per curiam, that is 

Indeed the courſe, where the iſſues are carried down to 

trial before the demurrer is determined, and in that 

caſe the jury give contingent damages; but here the 

demurrer being determined, and the plaintiff being able 

to recover all he goes for upon that count, there is no 

_ reaſon why we Id force him to carry down the 

cauſe to ni prive ; and as to the want of a nolle proſequi 

upon the roll, he may ſupply that when he comes to 

enter the final judgment ; if not, you will have the ad- 

vantage of it upon a writ of error, The judgment up- 


on the enquiry muſt ſtand. Fleming v. Langton, Str. 
532. 


Where a nelle In error, & C. B. in an action upon the caſe on ſeveral 
proſequi 1s ed- promiſes, there is judgment on demurrer as to one 
tered, the plain- er 

tiff need not be count, whereupon the plaintiff enters a nolle proſequi as 


amerced. to the reſt, and the defendant is put without day. 


It was objected, that this is a confeſſion that the 
plaintiff had no cauſe of action as to thoſe counts, and 
therefore he ſhould be amerced pro falſo clamore. But 
Eyre J. ( ſelus thought it agreeable to all the entries, 
and ſo the judgment was affirmed. Davies v. Hoyle, 


Str. 574. f 8 


Juegment when Plaintiff obtained judgment upon arguing a demurrer 
obtained, bega in an action upon the caſe, and proceeded to execute 
enquiry execut- a Writ of enquiry, without getting judgment ſigned by 
ed, the prothonotary, which the court held to be irre- 

gular, and ſet aſide the writ of enquiry. AacCarty v. 


Parminter, Bar. 229. Of 


Co wma ©: as 
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D. Of waiving and withdrawing Demurrers, and D. 
amending after Argument. 


Defendant cannot waive a general demurrer, and pive General demur- 
i ſpecial demurrer or ſpecial plea; but he may ſtrike e ar 
out of paper-book ſpecial plea or demurrer, and return cial, but it may 


+ with general iſſue or general demurrer. N. on R. T. vice verſa 
| (& 6 Geo. 2. 


80 a general demurrer cannot be waived and general 
we pleaded, but a ſpecial one may; and general iſſue 
vith notice of ſet-off be afterwards pleaded. 


In an action againſt bail, court refuſed to give leave vyyen it may 
w withdraw a demurrer, and amend after demurrer be withdrawn, 
jad been argued, and the opinion of the court was aun Fiegl u- 


known, Saxby v. Kirkus, Say, 117. 


Yet after argument on ſpecial demurrer, leave has 
teen given to amend on payment of coſts, Luxton v. 
Riinſon, Do. 620. 


After a demurrer to the defendant's plea had been 
wed, and the matter ſtood over for the judgment of 
the court, a rule was made to ſhew cauſe why plaintiff 
ſhould not have leave to withdraw his demurrer, and 
to reply to the plea. No cauſe being ſhewn, rule made 
abſolute. © Giddings v. Giddings, Say, 316. 


Aſter the demurrer was argued, and the juſtices had 
given their opinion, judgment was ſuſpended for a 
weet, in order to give the defendant time to move for 
kave to withdraw the demurrer, and amend. Nennale 
i Rennale, Say, 317. 


Debt againſt defendant, as heir on the bond of his 
meeſtor, Plea reins per deſcent. Replication aſſets. De- 
nurrer inde, and joinder; and the cauſe was ſ& down. 
Iden defendant moved for leave to withdraw the de- 
murrer, and rejoin iſſuably on payment of coſts, On 

" 6-2 ſhewing 
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ſhewing cauſe, plaintiff inſiſted, that by the demurrer 
he had been delayed an aſſizes, and defendant now 
tame too late to withdraw his demurrer, unleſs he 
would give judgment for plaintiff's ſecurity. The er. 
jeant for defendant urged a difhdence of his own opi- 
nion as to the validity of the pleadings, and was fear. 
ful to venture the argument; becauſe, if judgment 
had paſſed againſt his client on demurrer, the debt 
muſt be paid out of defendant's own goods, if on yer- 
diet out of aſſets. Rule abſolute by three judges. Den- 
ton contra. Hunt v. Puckmore, Bar. 155. 


rene 


3 


Declaration in an action on the caſe was of two 
counts againſt two defendants, in ſecond count only 
one of defendants was named. Defendant demurred. 
Plaintiff entered a nel. pros. as to the laſt count; but 
court were of opinion that he could not enter nol. prez, 
in that ſtage of proceedings, but they gave him leave 
to amend on payment of colts, Drummond v. Derant, 
4 D. & E. 360. 

Where demurrer Where the demurrer is firſt argued before any trial 
argued before of the iſſues, the court will give leave to amend, as in 
trial of iſſue, a- the caſe of Giddins, Say, 316. But there never was an 
mendment al- , , 
lower, not con. inſtance of amending an iſſue at law after a verdict has 
wa. been ſound on the iſſues upon facts, and contingent da- 
mages found upon the demurrer. Robinſon v. Ralg, 


Burr. 322. 


E. C. Ceneral Obſervations on Demurrer, 


A demurrer on the merits is an iſſuable plea within 

if 

fable pre. judges order. Wright v. Ruſell, 2 Bla. R. 923. Deg 
v. Kun, Str. 1183. | 


Met 69 be &- If a demurrer is badly drawn, as if in a demurrer to 

mended, a plea in abatement, it concludes with praying judg- 

ment of the action, inſtead of repondeas outer, it 
is a diſcontinuance, and cannot be amended without 
conſent of the other party, Maynard v. Hephins, Sa, 
46. Sage 

In 
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The entry of the judgment was, ideo conſideratum eff 


3 

xc, and not ſaid as uſual, & quia videtur curie, &c. 
nd for that cauſe it was reverſed ; for when a demur- 
| is joined, the matter of law is ſubmitted to the 
quit, and they muſt ſay, whether it is /ficiens, or minus 
ent, before they pronounce judgment, otherwiſe it 
but appear that they determined the matter of law be- 


ire them. At uood v. Burr, Sal. 402. Ld. Raym. 821. 
0. | 


| Tueſdays and Fridays in every term are called ſpecial 
yper days, becauſe the court goes into the paper before 


bey enter upon motions. 


All cauſes ſtanding for argument in the fpecial paper, 


to come on in the fame order in which they are there 
atered, and ſo to continue to ſtand till they ſhall be 

, and none to be put off without a previous ſpe- 
; cal application to the court, Burr, R. 52. 
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Proper form of 


entry of judg- 
ment. 


Paper days, 


Cauſes to be ar- 
gued in their 


Ce3 C HAP. 


17 


| 
| 
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CHAPTER IX. 
Of the Proceedings from Iſſue to Trial, 


Szc, 1. Of the Iſſue and Paper B k, and 
entering the Iſſue. 4 Rn 


SEC. 2. Of Notice of Trial and countermanding 
ſame, and of Cofts for not proceeding to Trial, 

SEC. 3. Of carrying down Record by Proviſo. 

Sac. 4. Of putting off the trial. 

Sie. 5. Of making up the Record, ſuing out 
Jury Proceſs, entering Cauſe for Trial, and of Re- 
manents, 

Src. 6. Of Special Juries. 

Sec. 7. Of granting a View, 

Sz. 8. Of examining Witneſſes on Interrogas 
tories, | 

Sze. 9. Of the Proceſs to compel Witneſſes to 
appear at the Trial. 


SECTION I. 


Of the Iſſue and Paper Book. 


HEN the plaintiff and defendant by their reſpec- 
1 W tive —— have agreed Gs point or 
points to be tried by the jury as the ſubject matter of 
diſpute between them, they are then aid to be at iſſue; 
an iſſue being an affirmation of any ſact or facts by the 
one party, and a denial thereof by the other. 


How made up. The plaintiff next proceeds to make up and deliver 


the iſſue, which is nothing more than a copy of all the 
pleadings which had before paſſed on each (ide between 
the parties. This, when made out by the attorney, 
(whoſe province it always is in the Common Pleas and 
in the K. B. when proceedings are by original, and 
when by bill, if there are no ſpecial * - 


ſpec- 
It or 
er of 
fue ; 


the 


liver 
the 
veen 
mey, 
and 

and 
,) 18 


alled 
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alled the iſwe but when proceedings are by bill in pigrrence be- 


the King's 
ne then en 
and it 1s 


ſſed and copied by the cler 
the paper book, 


nch, and there are ſpecial — they tween ſve and 
of the papers, Peer be 


The caſes in which the attornies themſelves make up When . 


the iſue in the court of King's Bench, if the proceed- 
ings are by bill, are, whenever the general iſſue is 

ded to the declaration, or ſome plea tantamount 
thereto, as not guilty to a new aſſignment of treſ- 
j=liberum tenementum — comperuit ad diem—nul tiel 
reord,—in covenant, where Defendant pleads to the 
country. In every ſpecial mon of faftum de injuria ſua 
grapria, to ſons aſſault demeſne, when there is a general 
demurrer to a declaration, In all repleaders, and in 
all iſues and demurrers upon writs of error, /cire faciar, 
C audita querela, 


made u 


tornies 


R. 


All of which pleas were formerly entered in a book, nook fide of the 
kept for that purpoſe at the _ Bench office z and ace, why 6 
the 


therefore it is ſaid, in moſt of books of practice, 
that in B. R. the attornies themſelves may always make 
up the iſſues, where the iſſue is to be given on the 
book ſide of the office, | 


In all other caſes, clerk of 4 makes up iſſue, 
then called, as abovementioned, the paper book. 


call. 


The form of the iſſue in B. R. and C. B. ſomewhat porm of ide in 


raries, which is owing to the nature of the original ju- B. K. and C. B. 


nſdition of theſe two courts. The latter was eſtabliſhed, 
and from its foundation intended as the court in which 


; Civil ſuits were to be proſecuted, but the original ju- 


nſdiction of the former was merely for criminal of- 


fences ; and although by degrees it got cognizance of why different 
evil actions, yet they were deemed merely the bye- — me- 


buſineſs of the court. They were entered, therefore, 
with a memorandum; and it is for this reaſon that 
memorandums are now uſed in the making up of the 
iſſues in B. R. but are never, except in particular caſes, 


| uſed in C. B. 1 ſay, except in particular caſes, be- 


cauſe in all matters which are deemed the bye-buſineſs 


ol that court, memorandums are upon the ſame prin- 


Cc 4 - ciple 


ums. 
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Of the Iſſue and Paper Book, 


ciple made uſe of; ſuch as proceedings by bill agai 
their own officers, attornies, and the like, BO pag 


In a word, in both courts, whenever the proceed- 
ings are by bi//, memorandums are inſerted, when by 
original they are omitted, 


——9 4l- Without making any diſtinction, therefore, between 
when proceed. the two courts, we need only ſhew in what manner to 
ings by bill, and make up the iſſue, when the proceedings are by bill, 
_ by ori= and when by original. : 
When the proceedings are by bill, 

How to make Entitle the iſſue of the term in which iſſue is joined, let 
up iſſue when the declaration and plea be of what term they may az, 
<5" are 

. Michaelmas term, in the 34th year 4 King George the 

3d, (ſuppoſing the parties came to iſſue that term.) 


In what cafes Then make a memorandum of the term in which 
mme memoran- plaintiff firſt declared, which memorandum, as iſlue is of 
dum varies. ten joined long after the declaration, varies in four caſes, 


1ſt, When the iſſue is joined in the ſame term with 
the declaration. | 


2d, When the cauſe of action ariſes within the 
term in which Plaintiff declaresz and then the declara- 
tion muſt be of a particular day in that term, and the 
memorandum alſo, . 


zd, When the declaration is of a precedent term to 
the iſſue, being joined, but not above four terms, 


4th, When the declaration is above four terms before 
the iſſue is made up. 


a, How when When iſſue is joined of the ſame term in which de- 
— — claration was, it is made up as follows: 


Michaelmas term in the 34th — King Geo, 34, (being 
the term iſſue was joined.) ® ld & Way. | 


* In B. R. being the chief clerk's name; but if in C. B. put Main- 
waring, or the prothonotar y's name. Mid 
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And of entering the Iſſue. 


Middleſex, to wit, Be it remembered, that on Saturday next Memorandum. 
ter the morrow of all Souls, (the firſt particular return of the | 
terms) in this /ame term, before our lord the king at Weſt- 
ninſter, comes A. B. by Thomas Smith his attorney, and 
brings into the court of our ſaid lord the king, before the 
king himſelf now here, his bill againſt C. D. being in the 
cuſtody of the marſhal of the markidiee of our ſaid lord the 
king, before the king bimſelſ, of a plea of rre/Aa/s on the caſe, 
(or whatever the action ig ;) ard there are pledges for the pro- 
feention thererf,, to wit, John Dee and Richard Kee ; which jaid 
bill follows in 17 words, to avit ; Middleſex, to wit, A. 8, Declaration. 


ainſt 


—_— 
= — 


enplains againſt C. D. being, Ce. (reciting the whole decla- 
nation, omitting the pledges at the end thereof 1) and then in 
anew line begin the plea, it being of the ſame term with the 
| declaration. 8255 
let 
10, And the faid C. D. by Jobs Martin hit attorney, comet and Plea. 
difindt the wrong and injury when, We, (reciting verbatim the 
the whole pleadings till iſſue joined, and then award the venire ge 
thus :) Therefore (if there be more than one iſſue on defend» nire. 
ant's plea ; ſay, therefore, as well to try this iſſue as the ſaid 
ich other iſſue or iſſues above joined, let) 4% @ jury come before our 
of. hrd the king at Weſtminfler, on —— next after fifteen days of 
* Saint Martin, (the laſt day of term, if the cauſe is tried the 
ſittings after z if in term, the firſt day of term if in the 
| country, the laſt day of the term,) and doe neither, We. to 
ith 775 We, becarye as well, Ce. the ſame day it given to the 
ſaid parties there, 
the 
ra- Theſe e. are contractions of the writ of venire, | 
the the form of which, vide poſt under the title © Of mak- \ 
ing up the record for trial.“ N 
bi 
(0 If the plaintiff brings his action and declares in term 2, How laue 1 
time, and iſſue is joined in the ſame term, the memo- — 77 1 þ 
randum muſt be of a particular day in term, ſo muſt f, 07 action _ 
* the declaration alſo be entitled; and then the iſſue term in which | 
is made up thus ; iſſue is joined. 
e. Na Friday after the morrow of St. Martin in the 34th year, 
"g Hex, to wit, Be it remembered, that on Saturday next after yqerorandum 


the morrow of St, Martin, (ſome day certain in term after the 
commencement of the action,) in the ſame term, before our lord 
the ting at Weſtminſter, comes, Cc. (exactly as before.) 

. If 


4. 
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Mow, If de. If the declaration is of a precedent te 
deen be of joined, then it is made up thus : 27 he 


zedent term 
that in which 


5 Hilary term, (the term iſſue is | | 
e is Joined, ED Jolned,) i» the 34h year of 


Memorandum. G, to wit, Be it remembered, that in Michatlma: ferm 141 

hott (the term declaration is of, ) before our lord the ting at 

Aminfter, came A, J. by Thomas Smith hit attorney, and 

brought into the court of our ſaid lord the bing, befirt t ting 
bimyelf then there, bis bill againft C. D. We, (as fore.) 


And after the declaration, begin a new line with an 
 Imparlance, thus : 


Imparlance, And new at thi: day, to wit, on Monday next after the «fave 
_ Saint Hilary, (the firſt day of the term iſſue 0% make 
the imparlance to the term In which iſſue was joined, let It be 
when it may, provided it be a different one from that where» 
in plaintiff declared, otherwiſe there is no need of any im- 
parlance,) in thi; ſame term, to which day __ C. bad leave 
to imparle to the ſaid bill, and then to anſwer the ſame before our 
| bord ibe ling at Weſtminſter, comes as "well the ſaid A. by hit at» 
torney aforeſaid, as the ſaid C. by Thomas Smith bis attorney ; 
and the ſaid C. defends the wrong and injury, when, Ce. 
(inſerting all the pleadings, and awarding the wenire as be- 

fore.) ' 


Ach, How iſſve And if the declaration is of above four terms before 
:zade up, if de- : 18 ai 2 

made Hebe ge the iſſue is joined, then the iſſue is made up thus: 

bove four terms 

befor- iſſue London, to wit, Be it remembered, that heretofore, that is 15 

n fay, in Trinity term, in the 34th year of the reign of our ſovereign 

Memorandum. lord the now king, befere the king himſelf at Weſtminſter, came 
A. B. Cc. (as above, making the imparlance to the term 
the iſſue is joined.) 


Ho to make The above is the mode of making up the iſſue in 
. up iffue when both courts when the proceedings are by bil, but when 
proceeding by Fo 8 in all 
original in 3 R. the proceedings are by original, which t pl are in al 
or C. B. common caſes in C. B. and are often by ſpecial ori- 
inal in B. R. the iſſue is made up exactly in the ſame 

m in both courts, without any memorandum, in the 


following manner: 
f Mansfield 


be, I.] FROM ISSUER TO TRIAL; 


And of entering the Iſue. 


Manfield W Way, (the chief clerk's name, if in B. R. 
if in C. B. the prothonotary.) 


Hilary term, (the term in which the iNue is joined, though 
the plen be delivered many terms back, make up iſſue of the 
(ame term in which it is Joined,) % the 34/6 year ꝙ the reign 
of King George the third, 


Middleſex, ) C. D. late of Minder, in the county of Md. 
_ . alifex, 1 e (coin as he 10 tx 
2 


at attached, (of ſummoned, as the cale e,) and fo on with 
the declaration to the ehd thereof, 


And then begin a new line, and enter the — 1 
(if there are ſpecial pleadings they ſhould be entered In 
order, as named in the 7 of the iſſue, plea, repll- 
cation, rejoinder, We.) and the award of the wvenire, 
which is always the general return day hefore the trial, 

for the ſittings after term yz if in term, then the firſt 
general return of the term,) obſerving the entry, if 
the idue is to be tried in a county palatine, or in caſe 
of a Welſh iſſue, to be tried in the adjacent Engliſh 
county. 


Such are the forms of the iſſue in ordinary caſes, Summary of 
whether the proceedings be by bill or original, from —_ — 


whence it appears, that all which is neceſſary to be 
ſtated is, 1ſt, The title of the term when iflue was 

joined. 2d, A memorandum (if by bill, but if by ori- 
ginal, it is omitted) of the term declaration was of, 
3d, The declaration itſelf, 4th, An imparlance, pro- 
vided the plea was not of the ſame term with the de- 
claration, in order to avoid a diſcontinuance of pro- 
ceedings, which imparlance is to be until the term ifſue 
is joined. th, The plea and replication until the iſſue. 
And 6th, The award of the venire. 


387 


But-in particular caſes the iſue muſt be made up How to make 


according to the fact; as when there are two or more up iſſue in par- 


iſſues, or where one defendant lets judgment go by de- 
fault, and the other pleads, or where the iſſue is into a 
a county palatine, or it is a Welſh iſſue, or where the 
the ſheriffs are intereſted, and the venire is awarded to 
coroners, and the like; in all which caſes there are 
ſpecial ſuggeſtions on the iſſue, and particular awards 
of the venire; but as the inſertion of the various — 
wo 
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would be too _ an interruption in this place, a few 
Appendix N. of the moſt uſeful may be found Appendix, note N. 
And it was ſettled in Sir Peter Delme's caſe, and 
has always been the courſe of the court, that when 
either party will ſuggeſt any ſpecial matter about 
awarding the venire out of the common courſe, a copy 
muſt be given to the oppoſite party, and they muſt haye 
a reaſonable time to conſider it, before you enter a 
neint dedire. Brocas v. Civet of London, Str, 235, 


How iffue to be Where the iſſue is made up as above directed, it muſt be en- 
engroſſed, in- groſſed on treble 1d. flampt paper; indorſe thereon the charge; 
dorſed, — awhich are in . 
. A B. R. C. B. 

44. per folio, (72 words,) 44. per folio, (72 words,) 
beſides lamps, and entering plea and duty entering plea, if the 
11. you Me, 23.; if ſpecial, 8d, 


0410, 

F appearance entered accord. 
ing to flatute, charge it on back, 
which muſt be paid for. 

In both courts, if declaration be delivered and not yet paid for, 
charge for ſame and for warrant, thus : 


O_o the back of the iſſue you may give notice of 
How iſſue tobe This iſſue is to be delivered to defendant”; , who i to 
delivered, pay for — according to the yh 3 24 hoars 
after delt very, or plaintiff may fign judgment by reaſon of ſuch 
default, | 

Of the papers If there are ſpecial pleadingi, the clerk of the papers 
book, how muſt make out the od.» en, called the Fer. J. 
Plaintiff's attorney may make out a copy of the declara- 
tion on unſtampt paper, and give to the clerk of the 

papers * he has only the pleadings in his office from 
the declaration) z he will then make out the paper book, 
which is nothing more than the pleadings at length, 
How charged tranſcribed upon a treble 1d. ſtampt paper, with the 
— names of the reſpeQive counſel who ſigned the differ» 


ent pleadings, &c. but, inſtead of being a cloſe cop 
thereof, 


bie. I.] FROM ISSUE TO TRIAL. 
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thereof, as the iſſue is, there are only 72 words in a 

ſheet. In the margin of the paper book is a rule for delivered, 
Defendant to receive and return it on a certain day 

therein mentioned, which is always within four days, 
excluſive of the day it is delivered (charge 8d. per folio 

for the whole, and 4d. for the pleadings from the indorſed indorſed, 
declaration, as alſo the ſtamps) ; deliver paper book to 
defendant's attorney, with notice of trial indorſed, but 

keep a copy thereof, If not returned according to rule, returned, 
and paid for, i. e. 8d. per folio for pleadings on de- d paid for. 
fendant's part, ſuch as plea, rejoinder, &c. and 4d. 

for plaintiff's entering, as replication, &c. (which is 

called iſſue money,) ſign judgment; but if duly re- 

turned and paid for, proceed to trial. 


Defendant pleaded and delivered plea to plaintiff's How If made 
attorney, who made up the ifſue and delivered it to the vp by attorney 
defendant's attorney, who paid for it; but finding af- fad of cc 
terwards it ſhould have been made up with the clerk of ot papers. 
the papers, (it being in B. R. and the pleadings ſpecial,) 
went and paid him his fees, then made up the record 
and went to trial, and the court refuſed to ſet it afide, 
the defendant being in the firſt fault, in not leaving the 


plea at the oſſice. Thomſon v. Tiller, Str. 1266. 


Where there are - ſpecial pleadings in a cauſe, and of fiking out 
the defendant would delay the plaintiff and prevent the fimiliter, and 
expence of a trial, when iſſue and the paper book is de- A 
livered to him, he may ſcratch out the /militer joined, 
and leave a demurrer to the plaintiff's replication in the 
office, and, when the time is out, return the book, 
with notice thereof, in this manner: 


M.. J. M. 


I have flruck out the rejoinder, and ie a demurrer to the 
plain N replication in the office. 


Or in C. B. he may ſtrike out fmiliter, and return 
iſue, with notige indorſed that he will file a demurrer 
in the office z M which caſe, I will be obliged to 
give a rule to rejoin, Imp. C. B. 318. 


But, to prevent this trick, the plalnticf, if he is ap- How this delay 
prehenſive that the defendant's pla is dilatory or fri- to be prevented, 
yolous, ſhould move the court, that the defendant abide 


by 
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q 
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How ſp-cial 


— or ſpecial 
murrer may 
be ſtruck out, 
and a general 


one pleaded, 


Rule as to ſame, 
notice of trial 


for ſpecial ifſve 


ſerving tor the 
general liſue 


OF THE PROCEEDINGS ch. x. 
Of the Iſſue and Paper Book, 


by his plea, or plead another infanter. However, ſhould 
it be practiſed, the paper book muſt be carried to clerk 
of papers to have demurrer and joinder added; it is then 
delivered again to the attorney, who muſt return it 
in 24 hours, and pay for the entries as above men- 
tioned (it is now called the demurrer book); if not re- 
turned, judgment may now be ſigned; if returned and 
paid for, enter an incipitur on the roll, move for a con- 
cilium, and proceed in all reſpects as in common caſes 
of demurrer, for which ſee ante, chap. 8. 


But if a ſpecial plea or ſpecial demurrer be given in, 
and the book is made up and delivered to the defendant! 
attorney, he may ſtrike out the ſpecial plea or ſpecial 
demurrer, and return it with the general iſſue or ge- 
neral demurrer upon leave, vide the caſe of IWeld v. 
Nedham in B. R. 1 Wil. 29. z but in C. B. if the plain- 
tiff has replied, the defendant muſt apply to the court 
and pay coſt. 2 Bar. 270. 


Upon delivery of ary paper book wherein an iſe is 
oined, and notice of wat — on the back of the book, 
f the ſame be afterwards waived and the general iſſue 
iven, the notice which was given ſor the trial of the 
pecial iſſue ſhall ſerve for notice of the general iſſue. 

N. on R. Hil. 8 Geo. 1. 


So if fmiliter ſtruck out and demurrer given, notice 
ſhall ſerve for writ of enquiry, only plaintiff muſt give 
notice of hour and place of executing writ. N. on R. 
Tr. 8 Geo. 1. 


But a ſham plea is not conſidered as a ſpecial plea, 
therefore where defendant pleaded to an action on 
bond in the detinet only, a ſham plea that he did not 
detain the debt, and concluded with an ayerment, to 
which plaintiff demurred, and defendant ſtruck out the 
demurrer, and gave the general iſſue non eff factum, and 
it was moved for plaintiff to ſign his judgment, the firſt 
being a ſham plea z per tat. Cur, this is irregular and 
plaintiff ſhall have his * N for the firſt was a ſham 


plea, and no ſpecial pleading z and although defendant 


may ſtrike out ſpecial pleadings and give the general it- 
ſue, yet that cannot be done without leave. Weld v. 


Nedham, B, R. 1 Wil. 29. 


It 


FROM ISSUE TO TRIAL. . = 


And of entering the Iſue. | . 
If defendant waives his plea and ſtrikes out r What to be paid = 


and delivers the general iſſue, he pays nothing for the for entries on 
entries on return of book, Imp. B. R. 230. Ruled — pg out 


30 Geo. 3d, 


7730 9 


OBSERVATIONS. 


a. On the Time and Manner of making up 
Iſſue or Paper Book. 

B. Of delivering, paying for, and returning 
ſame, 

C. Of immaterial and informal Iſſues. g 

D. Of withdrawing and amending Iſſue. f 

e. Of Continuances on Iſſue Roll, 4 

F. Of entering the Iſſue. 


The iſſue in C. B. or paper book in B. R. may be ; 
made out whenever the plaintiff takes iſſue upon the de- of the time 
ſendant's pleading, (i, .) whether it be on his plea or of making up * 
rejoinder, or the like, or when the plaintiff traverſeth fr 4g“ pa+ 
the ſame, or demurs. In ſhort, when the pleadings are 
come to that point that defendant is excluded from al- 
ledging any new matter : for otherwiſe a rule muſt be 
firlt given for defendant to rejoin and the like, before 
* iſſue or paper book can be made out. N. R. Trin. 
1 Geo, 2. 


If defendant's plea concludes to the country, plaintiff when plaintiff 
may immediately add fimiliter and deliver iſſue; and if may add fimi- 
plntiff's replication concludes to the country, he need fad make 
not deliver it for defendant to join iſſue, but may him- Is 
ſelf add the jo and make up iſſue without any rule 
to rejoin, other caſes a complete iſſue muſt be 
joined in the regular way before iſſue is made up, Boone 
r. Eyre, I | bak B. - 3 R. 254. | 


2 N — . 
r — r T 


TYP 7, -.. 


Four different ways of making up iſſues, 


The iſſue ſhould be entitled of the term when iſſue Of the manner 
was joined; but the memorandum ſhould be of the making up 


* ""F 5. 9 wy * = 
- N : * = 
mem TWIST —_— —__—_— 


; © Tue, and bere- 
term the declaration was of; and if the cauſe of action in f — 
4 aroſe randum, c. 


* 2 * 


6 — 
2 1 
— ww 
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aroſe any time after the firſt day of term, the me. 
morandum ſho Id not be generally of that term, as Mz. 
chaelmas ternt in the 3oth year of the reign of King Cœrge 
the 3d, or the lite, but of a particular day in term, as of 
Friday next after the morrow of All Souls ; which day 
ſhould be a day after the cauſe of action actually aroſe, 


How it operates Tf, therefore, defendant pleads a tender before th 
ä = an exhibiting of the bill, and pläintiff in order to ouſt him 
ol the benefit thereof, makes up paper book with a ge- 
neral memorandum which relates to the firſt day of 
term, and would be prior to the tender; on motion 
upon an afſidavit of the fact, court will order a ſpecial 
memorandum to be made. Smith v. Key, Str. 628, 


Iffue, how far Sometimes, indeed, the iſſue is in fuch caſes amend- 

anendabie. able. In aſſault and battery, the memorandum was 
generally of Michaelmas term, and the fact on ſon of- 
fault proved, was on a day within the term, viz, 25th 
of October; and a caſe being made of this, it was held 
well enough; for the plaintiff needed have given no 
evidence on this plea, unleſs to aggravate damages; and 
the court will not nonſuit him, becauſe it is amendable 
by a new bill. Guy & ux. v. Kitchiner and othert 
Str, 1271, | 


But memorandum was held not amendable to a ſpe- 
cial day in term after a plea in abatement, and demurrer 
and reſpondeas oufler awarded. Burgeſs v. Periam, Id. 
Ray. 324. . 

Though in the caſe of Pręſdent and College of Phyjiciant 
v. — Holt J. C. byte —— — 
| wh of declaration, and might be amended. Id. 

aym. 683. | ; 


— So memorandum ſhould agree with, declaration, and 
— not ns not ſay hu u plea of debt when declaration is in a plea of 
from pleadings. covenant or the like; but in ſuch edſe memorandum is 


amendable. Davis v. Stringer, Carth. 354. 


"Though the words de placite, Aeg - org uſually. inſcrteds 

—_— . t as FA bill itſelf is af:erwards ſet forth in hc verva, 

necc y. y are not: abſolutcly.necefſary.z as was determined 
in C. 


B. where, in proceedings by bill, the like memo- 
| randum 


4 
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nmdum is uſed, Trin. 7 & 8 Geo. 2. Athin v. Worth- 
ton un. c.; and in B. R. on writ of error from 
C. B. Mich. 11 Geo. 2. Gorfirey v. Reynolds, An- 


drews 23. 


In aſſumpſit, after verdict for plaintiff, a new trial it new trial 062 
was granted on payment of coſts and bringing the mo- fained, the me- 
ney into court, and the rule was to try the ſame iſſue, moldd nat be 
' The plea roll in that action was of Eaſter term; and by altered, but 
the memorandum it appeared, that the bill was exhi- fame roll ſhould 
bited in Hilary term before : but on the new trial, the oy 
plaintiff did not proceed upon the ſame roll, but made 
up the plea roll as of Michaelmas term, and a memo- 
randum of a bill of Trinity preceding. New trial was 
had, and plaintiff had a verdict again; but it was ſet 
aide for irregularity, the plaintiff not having tried the 
ſame cauſe as it now appeared to be, and had not pur- 
ſued the rule for a new trial, which was to try the ſame 
iſſue as was tried in the firſt action. Harpur v. Davy, 


Carth. 498. 


If there has been a plea in abatement, and judgment Where there hag 
— ouſter, after which defendant pleads in been a Plea in 
ief, yet the plea in abatement ought to be entered in — yy 
the iſſue, and ni privs record; for, as it is in the plea tered in ifſue, 

roll, it muſt be mentioned in the ſt prius record; for 
otherwiſe it would not appear to be a trial in the ſame 
cauſe, and judgment would be arreſted. Dobertum v. 
Chancellor, Ld. Raym. 329. Carth. 447. 5 Mod. 399. 


A plea in abatement, which had been demurred to, It omitted in 
but neyer deſerted, nor any judgment had upon it, was Plea roll, how 
omitted in the plea roll between the declaration and the : 
plea of ni debet ; and the court held that this irregula- 
rity was cured, by defendant's accepting the iſſue and 
paying for it: his objection ſhould have been at that 
time, it is too late now; meaning in arreſt of judg- 
ment or on motion for a new trial. Combe v. Pitt, Burr, 


Rep, 168 2, | 


The plaintiff's attorney added the ſimiliter to the end Plaintiff may 
of his replication, and delivered the iſſue, with notice — — — . 
of trial, to defendant's attorney, who received it and — — __ 
dd not ſtrike it out, but did not pay iſſue money; iff gn judgment. 

D conſequence ' 
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conſequence of which, plaintiff's attorney ſigned judg- 
ment without giving a rule to rejoin, Bone v. Eyre, 
CBT. e ele 


1 


SB. B. Of Delivery, paying for, and returning Iſle 
b u de 2 ; or Paper Book, 1 


ot delivering, If the paper book be made up and delivered in term, 

— | or within eight days after, defendant's attorney muſt 

— — book, return it in four; and if the venue be laid in any other 
county than London or Middleſex, it muſt alſo be te- 

Of the time. — in four days, notwithſtanding the time of de- 
very. } > 1. 


But if the venue be laid in London or Middleſex, and 
the book, is not delivered till eight days excluſive after 
the end of the term, the defendant has till the fourth 
day of the next term to return it, as it was too late to 
give notice of trial for the then ſittings after term. Ina 
country cauſe. it is otherwiſe, where notice of trial might 
be given in due time for the aſſizes. 


But in all caſes, if the plaintiff's attorney accept the 
| book after the limited time, he cannot ſign judgment. 
N. on R. Trin. 1 Geo. 2. = 
To whom to be The iſſue muſt be delivered to the attorney or agent 
delivered. in town, and not to the attorney im the country ; after 
an agreement to deliver it to country attorney, it was 
tendered to agent in town, who refuſed payment, and 
judgment was ſigned and held regular. Coołe's Rep. 94. 
For ſuch agreement to deliver the iſſue in the ebun- 

try is void. Bar. 251. Haſelſoot v. Due. 3 
How and ven When the iſſue is delivered; it muſt be paid for on 
tobe paid for. demand in all caſes in C. B.; but in B. R. if defend - 
ant d attorney be abſent, plaintiff cannot ſign judgment 
until twenty-four hours after iſſue leſ t.. 


. . bes ' ; # ©. 4% „ * ö * 4 I $0 
In what cafes Ihe PhintiP% attorney ſent a copy of che ifſite" to 
| — to be the Alder of defendant's attorney; the defendatit's at- 
figned. one Fm cane thy er free and the porter left in the 
5 chambers; che Aue was tendered to him, and the o. 
5 * we ; 


& ,& *S ney 
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charged thereon demanded ; and he not paying the 
ame, judgment was ſigned, which was held regular, 
bit was ſet alde on payment of coſts, &c. Kalt v. 
Way, Bar. 253. | 


But judgment in ſuch caſe cannot be figned, if Not if more 
15 demands mòre money ſor the iſſue than is due 1 
2 lac. Rep. 1098, Atterbury v. Benſon, although it : 


was owing to the miſtake of plaintiff's 11 but as 


rm, &fendarit had not tendered what was due, judgment 
0 was fet aſide, but Without coſts, 
her % It! 
re- | ent was ſigned, for want of paying for the 
de- * and defendant had a rule 28 ew cauſe 
why the judgment ſhould not be ſet aſide, On ſhew« 
iy ag cauſe, it appeared that the plaintiff had demanded 
"on and charged for the iſſue book 17. 8d, more than was 
mh tue. The court were clearly of opinion that the old 
Is dAtine, that defendants muſt pay Whatever was des 
14 manded for paper books, ought to be exploded; it is 
oht ſuſhcient if they are ready to pay what is really due. 
Let the judgment be ſet aſide with coſts, deſendant 
uling ſhort notice of trial for the third fitting, Gardner 
the „ Goodal, Bar. 263. | ! 
* More money was charged on the iſſue book than was provided the 
JM due, viz. 25. 4d. for a ſecond copy of the declaration, real ſum ue 
ent which was of the ſame term with the iſſuc, and de- ns 
ter dant refuſing to pay, plaintiff ſigned judgment: The 
yas court, held it neceſſary that the defendant's attorney 
nd ould tender the ſum. due, and, for want of ſuch ten- 
14. dr, they diſcharged the rule, to ſhew cauſe why the 
0 judgment ſhould not be ſet aſide. Dean v. Unwin, 
. , We, Bar. 275. | 46 ut 11 
Judgment ſigned for non-paytnent of the iſſue book, Suriciene to 
on tendered at the defendant's attorney's, houſe twice at tender iffue, if 
m proper hours, though not left there, held to be regulat, a“ 


ad tule to ſhe w cauſe diſcharged: Oldham end another. 
. Lee, Bar. 27. „en 


Metion to ſet, aide, judgment for von ˖ payment of A 
be ilue,, plaintiff's, atrorne) in town not. calling, gn, ./ 
&fendang's agent, there for a plea: It. 225 5 * 
e fy CT 


country 


141 
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country attorney; thereupon plaintiff's attorney in the 
country teudered the iflue, which defendant's attorney 
refuſed to pay for; on which plaintiff's attorney ſent 
to his agent in town to ſign judgment, and held good, 
defendant's attorney having undertaken to be the agent, 
by pleading in the country. Moore v. Hodg fon, Bar. 239. 


Or to leaveitat The iſſue book was left in the office, and notice leſt 
chambers, æc. under the chamber door of the defendant's attorney the 
Or, ifdefend. ſame day next day, on finding defendant's attorney 
ant's attorney at chambers, the plaintiff's attorney gave him notice 
ety yr that the iſſue book was left in the office, and demanded 
the office. the money due for the ſame, which the other refuſed 
to pay, inſiſting that the iſſue ought to be brought to 
im ; whereupon plaintiff's attorney ſigned judgment. 
=, The court on hearing counſel and the prothonotaries, 
held that the defendant's attorney muſt pay for the 
iſſue book at his peril: and if he is not to be found, 
the iſſue book may be left in the office; and they diſ- 
charged the rule obtained to ſet aſide the judgment nj, 
- but let the defendant in to try the merits, and ſet aſide 
the judgment on payment of coſts, pleading the ge- 
neral iſſue, and taking ſhort notice of trial. Glaſcact 

v. Marital, Bar. 243. 


Priſoner ap- If a priſoner appears in perſon, he is not bound to 
pexring in per- pay for the iſſue z otherwiſe if he appears by attorney. 
pay for fe, EZuerall v. Maſen, 2 Wil. 11. 


Whit to be In iſt Sal. 5, it is ſaid, that upon a reſpendeas oufeer, 

paid for on, if defendant pleads the general iſſue, the plaintiff ſhall 

- reſpondeas ou. ſign judgment, if the defendant's attorney, upon re- 

Ker, and ifſue CE back a copy of the iſſue, will not pay for it: 

* and, it ſeems, the old courſe was to deliver in a copy 
of the whole record, viz. the declaration, plea in 
abatement, &c. and iſſue; but the court made a rulc 
for the future, that a copy of the declaration and iſſue 
ſhould only be paid for. Mich. 1 Ann. B. K. 


If judgmenr If judgment Ggned, ſame notice given for trial will 
ſigned, ſame ſerve for inquiry; only notice of the day and hour and 


— place, when and where inquiry will be executed, ſhould 


ONT When 


% 
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And of entering the Iſſue. 


When the paper book is returned, defendant's at- What to be paid 
torney muſt pay for all the pleadings on his part, as for pleadings. 
plea, rejoinder, 8&c. 8d. per folio, and 4d. for plain- 
us entries, as replication, or on refuſal judgment may 
be ſigned, as for want of a plea, 


But, if he has not already paid for declaration, you If declaration 


| ir not before paid 
cannot compel him to pay for it on return of book. 


now be com- 


If defendant do not return the paper book on the pelled. 
weuing of the 4th day, plaintiff may ſign judgment; What time pa- 
it is a mere indulgence to allow him till the next morn- —— 


ng. Haſelar v. Anſel, Do. 197. 


Although in the caſe of Oxely v. Bridge, Do. 67, not 
bug before, it was decided contra; but per Lord Mans- 
feld there muſt have been particular circumſtances at- 
ending that caſe, and here the maſter has certified the 
dove to be the practice. B. 


If, therefore, the rule expires on Saturday, and pa- 
per book be not returned till Monday morning, though 
tefore the opening of the office, plaintiff may refuſe to 
receive it, and immediately ſign judgment. Thomſen v. 


kya, 4 T. R. 195+ 


An objection, on account of any omiſſion in the Any objection 
plea roll, comes too late after defendant has accepted to plea roll 


nd paid for iſſue; it ought to have been made at that — 
time, Combe v. Pitt, Bur. 1682. | and paid for. 


If the iſſue is not agreeable to the declaration, but In cafe of any 
my variance therein, defendant ſhould refuſe to accept une 
it; for otherwiſe plaintiff may make up the mf privs — — accept 
record right, and go on to trial; and, though no de- iſſue. 
fence made by reaſon of the variance, court will not 


ke aſide verdict. Shepley v. Marſh, Str. 11317. 


Giving notice of trial is no waiver of the right to 
ben judgment for not paying the iſſue money, there 
having been a previous demand. Jenes v. Bryant, 
Mich. 34 G. 3. B. R. 


Dd 3 c Of 
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Ci. Of immaterial. and informal Iſſues, 


* 


Lite en 1734 Th . 330i a 01 
Of immaterial In an immaterial iſſue, as in debt upon bond for 


and informal 
uſues, 


payment of mouey the gth February, plea that deſend. 
ant paid it the gth January preceding, replication that 
ke did not pay it the gth January; which iſſue Way 


| "Immaterial, ſince he might ſtill have paid it between 


-that day-and the nn. Defendant ſhall plead 
5 alter a verdict for plaintif, Anon, 
0 0 4291s 1 7 WI CY | 


4 FP 1 
$ DSN 5d ik! 


+ 1 


: ::10Ifae was tendered by-defendant, and the plaintif 


joined iſſue thus; “ And the. aforeſaid defendant does 
« ſq likewiſe,” inſtead of ſaying, © And the aforeſaid 

546 plabrtöff does ſo likewiſe;ꝰ and this being objected in 
arreſt of judgment; the court over: ruled it, and eſtabliſhed 
the judgment. Harvey v. Peake, Burr. 1793, 


SS #& # 


G * #40 4 


.  replicatian without, the rejoinder, Newbury v. Struds 
Be. 335: to 


7.5 Sins Action 
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Ang of entering the Iſue. 


Action for words. Defendant by leave pleaded four 
ſeveral matters, and the fourth plea was accord and 
atisfaRion, Plaintiffs agent delivered an iſſuẽ, made 
up the record, and proceeded to trial, after iſſues joined 


1x, 


| on the three former pleas, but without replying or no- 
end- neing the ſourth. Defence was made, but plaintiff 
that obtained a verdict; on which a new trial was moved 
Way | for, and it appeared that the defendant had given ſome 
veen evidence on the fourth plea, though improper. Per 
lead Cur, Let the rule be, that the plaintiff do either de- 


mur, or reply iſſuably to the fourth plea. If he de- 
murs, that proceedings be ſtayed till aſter ; 
If he replies iſluably, that a new trial be had at next 


ntif Altes, and the coſts of the former trial and motions 

* attend the event. Whitehill v. Carr, Bar. 468. 

ſaid uu UH nee | | rail fu 

din The iſſue — prius roll may be amended by the 

hed plea roll. Tourvi le v. Naſh, Say. Rep. 76. 

2 D. Of withdrawing and amending Iſſue. D. 
* Motion to amend the iſſue roll, b ftriking out. the of withdraw. 
7 award of the wenire facias by decem tales, and awarding ing <=" * 
red the common venire faciat. But there being nothing to 

tiff amend by, no rule was made. Cartwright v. Gardener, 

de- 7 n Milt hannah 

* Rule was made abſolute, giving plaintiff leave to 

| delivef a new iſſue properly entitled; in the title of the 

10 iſſue already delivered the word — was omitted. 

It ſtood thus: Hilary Term, 20th of King the Second. 

ron ' | „ , X 

ad Beaumond v. Stuart, ern 

ca- The want of a ſimiliter was ſormerly held not, aided 

the er amendable. Str. 641. Conuper v. er, 8. C. 

pr 8 Mod. 376. AL NUE Lit"? 19 1417 1111785 

: 1 hut a rule was ſince made EY MN amend the record 

5 aſter verdict, by adding the words, And the defend- 

ad « ant does fo likewiſe,” at the end of the replication, 

he Inſtead of, &7c. a prior rule having been obtained, to 

uds ſhew cauſe why judgment ſhould not be arreſted ſer 


that defect: which latter rule was diſchatged, Sayer 
V. Pocock, Cow. 408. | N 
d 4 The 


on 
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The plaintiff, iu the record of ni priur, omitted 
words, and the aforeſaid plaintiff does the like. — 
verdict for plaintiff, judgment was arreſted ; and af. 
terwards plaintiff moved, that the record of »;j frius 
ſhöuld be amended by the original record; which was 
7 as it was only the 5 of the clerk. Val. 

v. Leſter, Com. 366. & 2 Cro. 502. & Sal. 47. cited, 


# CYSI  ZASH 


- 


E. E. Of the Continuances on Iſſue Roll, 
itunt ob DT 4,5 601 | 

Otentering con- Ina proceeding by bill in C. P. againſt a member of 
tinuances on the pathament, which was of Eaſter term, and in Trinity fol. 
rol lowing he pleaded the general iſſue, whereupon iſſue 
Want of con- Was goined of that term; the paper book of the iſſue 
tinuance in the was made up and delivered, whereby all the proceedings 
5 book de in the cauſe appeared to be of Trinity term, without any 
— any contmuance from Eaſter to Trinity, or any alias prout 
time on the rol. pet, which is irregular ; it was moved, that the iſſue, 
as dehyered, might be ſet aſide for irregularity : per Cur. 
this-is'a' mee obſection, it is mere matter of form; and 
we” think the continuance, or alias prout patet, are not 
neceſſary in the iſſue paper, it may be entered at any 
time upon the roll; fo the rule to ſhew cauſe was 

diſcharged. Wilkes v. Mood, M. P. 2 Wil. 203, 


The declaration was not delivered four days beſore 
the end of the term, defendant pleaded to the juriſdic- 
tion of the court, and, as he might by the courſe of the 
court, pleaded it within the firſt four days of the ſubſe. 
quent term. The' clerk, to avoid the trouble of making 
up the poſt roll, entered it with a ſpecial imparlance as 
of the ſubſequent term, which ſpoiled the plea; but 
the clerks were ordered to make up poſt rolls, and not to 
uſe theſe ſpecial imparlances, which Holt C. J. faid 
were erept in of late, and were not known formerly. 
dal. 367. 2 Ld. Raym. 1208. ; 


On demurrer to a declaration, one exception was, 
that the action was diſcontinued becauſe the declaration 
was of Michatlmas term, and the plea roll of Eaſter; 
Ad there is no continuance from Michaelmas to Hilary, 
and from thence to Eaſter, ſed non allec, becauſe, by the 
courſe. of the King's Bench, they never enter conti- 


nuances 


ee 


—— — — 


* > us ww” as yo 


* 
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And of entering the Iſſue. 
des until the plea comes in, though the declaration 


Raya: 872. Sal. 179. 4 

Though it is the praQtice to make up the iſſue and 
enter it on a roll of that term in which the plea was de- 
livered, yet it has been held, that a plea delivered in 
one term may be entered as of the ſubſequent term, wich 
an imparlance, as where, 


In debt on bond, plea as to part payment and demurrer 
ind, on which defendant moved, that the action by the 


demurrer was diſcontinued, the plea being only to part, 


and there fore plaintiff ought to have taken judgment by 
nl dicit as to the reſidue. The court were going to give 
judgment for the defendant, when it was obſerved, 
that the plea was of this term, and therefore. plaintiff 
might ſtill take his judgment by nii dicit for the reſidue: 
on which defendant alledged, that the plea delivered 
was of the laſt term, and therefore the record ought to 
hare been made ſo; but the clerks certifying that it be- 
ing only a plea. to enter, the record might be made up ei- 


ther way; wherefore the court would not order it to be 


examined, but ſaid there was trick for trick. Aer» 
let v. Fohnſon, Ld. Raym. 1121. Sal. 180. 


It was reſolved in Wymark's caſe, 5 Rep. 75. that the 
courſe of the King's Bench is, (i. e. in ſuits by bill,) that 
though the plaintiff after a, bar pleaded, have day to 
reply two or three terms, no mention ſhall be made in 
the roll of any imparlance or continuance, but other- 
wiſc between the declaration and plea in bar there, if 
that is of another term, for that ſhall contain the impar- 


lance or continuance z but no ſuch entry is made upon 


any replication, rejoinder, &c. z wherefore they ſhall 
be intended, when they are generally entered of record, 
that they were made in the ſame term in which the bar, 
ke. was pleaded ; and by conſequence here the plaintiff 
may take advantage of a condition contained in a deed 
er by defendant with a profert in curia of a prece · 
ent term. 


Defendants demand oyer of a charter ſet forth, a 
copy of which was accordingly delivered to them; after 
which they put in their plea of vi debet, taking no no- 

tice 


uns delivered four terms before. Curlewis v. Dudley, Ld. 
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tice of the oyer. The plaintiffs made up the i}, 

inſerted the Perser er at the end + the _ = 
demanded to be paid for it; on which the court way 
moved to expunge it: for though the defendants had a 
Tight to ſee whether the plaintiffs may ſue, yet they 
are not bound to inſert the oyer, but may plead to the 
merits, Aud the court held, that the . were 


not bound to ſet out what they craved oyer of, but that 


if 'the plaintiffs would avail themſelves of the letters 
patent being ſet out at large, they ought to do it by 
praying them to be enrolled at the head of their replica- 
tion, and ought not to do it at the defendant's expence, 


and therefore ordered the oyer to be expunged, The 


Mauer Goampany. qui tam v. Forreſt et al. Str. 1241, 


ns Ee Rok demanding; oyer ante chapter 7. 


1 LY 
4+" 4. 


Ofentering tho 
Iſſue. 3 


Abeba 10" nog. Of entering the Iſue. 


"In order to compel plaintiffs attorney to enter the 


!” C10 + In B. K. 1 | In C. B. 


Vow teen . Crt a rule fron the on Get treaſury rule from fecon- 


tutry of iſrue. 


11 


% 
- 


114 — 
. 


Warrant of . 


terney tor plain- 
tiff. 


The like for de- 
: fercant, 


the back of the * delivered, dary for bim to enter iſſue on re- 
enter it "with the elerk of the cord within four days after 
rules, pay 13,10d. and, ſerve notice given, pay 48. bd. 
#lainuff*s atterncy N. ſerve copy thereef on plaintiff": 
ming the cauſe, as A. v. B. attorney, if not docquetted and 
| day next after the morrow carried in before rult it out, fign 
ef the Aſcenſion to enter the non pros, 
Iſſue entered ; be ruff bifore 10 N 
rule is out, enter the iſſue on ar / plaintiff nwiſher to 
the roll in ſame manner as er- docket and carry in entry, let 
Plained, pot, chapter 11. fer. 4. him get a roll from the protho- 
4 file Jame in treaſury, or de- notary f term in which iſue 


) engdent may fign non pros. ii joined, make out * nwar- 
wither; + bes Nine 


rants of attorney of ſame term 

A plain piece of parchment, 

File them at warrant of aller- 

in the Common Pleas, Michae!mas term, in the 44th, year of the 

reign of George the zd. Middleſex to wit, Richard Tenn pus in his place 

T. S. his attorney, againſt john Denn, late of, &c. yeoman, in a plea of 
treſpaſs on the caſe. ' 


Middleſex, to wit, The ſaid John Denn puts in his place T. S. his at. 
torpey, at the ſuit of the ſaid Richard in the plea aforeſaid. 


The'naturc of th: action muſt be expreſſed on the warrant of attotte j. 
| ay' 
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And of entering the ue. 
al an e s office, pay in debt 8d, in 
(OTE. caſe 18. 4d. then take roll to 
2081 . pratbonotary , pay for entries 
E 1. | * 8d. per /heet, and docket ſame. 


By R. M. 5 Ann, no record of ni prius' can be 
ſealed or paiſed ni ni prius office by cufler brevium be- 
fofe iſſue be entered, or an incipiter thereof, and ſuch 
entry with u prius record be firſt brought to and 
bgned by ſecondary of this court, for which no fee to 
be paid but uſual fee to clerk of court for entry of 
las | 7+ 


lues ought to be entered of the term they are When iſſue 
olted ; but if not entered of that term, it is no feaſon eule ie be 
to ſet aſide the verdict. Prac. Reg, 232. tf : 


But, if the action is not laid in London or Middle. At whattime 
ſex, the defendant ought not to give a rule for the = wr” wg 
aintiff to enter his iſſue the ſame term in which iſſue that purpoſe, 

b joined, unleſs notice of trial has been given. In a 

country. cauſe the plaintiff is noways bound to enter his li venue in 
iſue the ſame term it is joined. Praxis, U. B. 24. 29%, 
Note on Reg. Mich. 4 Anne. \ e et 


But, if the action is in London or Middleſex, the 17 in London er 
laintiff muſt enter his iſſue, and bring the record into Middleſex, 
he olfoe. within foyr days after notice. of the rule for 
that purpoſe ; and if ju the country, belore the can- 
tnuance day of that term, or judgment of. nou, pros 
may: be ſigned. id. | | a" 
A non pros, ſigned” for want of plaintiffs entering How time of 
the iſſue, was ſet aſide, as irregularly figned one day th rule to be 
before the time limited for entering the iſſue by the ones. 
rule expired, The rule runs, © Unleſs plaintiff, within 
four days next after notice, ſhall cauſe the iſſue to be 
entered, which excludes the day of notice. The 
rule was ſerved on Friday, and the ifſue roll brought in 
on Tueſday following, on which day the non raf was 
ligned, Afargarum v. Fenton, Bar. 318. 
Plaintiff's attorney had delivered: the iſſue, but 257 f ee un 
Boing on to trial, defendant's attorney gave kim a rule compel deſend- 
to ant's attorney 


to give ac 
of iſſue. * 
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to enter the iſſue, and on affidavit made by plaintif”, 
attorney that the papers were miſlaid, the court ordered 
the defendant's attorney to give him a copy of the iſſue, 
in order to enable him the better to comply with the 
rule. iar v. Smith, Str. 414. 


If judgment for If judgment is ſigned for want of entering the iNue, 


want of enter- gr i 1 a 
lng ib, te may or not returning the paper book, it ſhould be by uf 
be by nil dicit. dicit. FE 


If no proceed. If plaintiff, after having entered his iſſue, do not try 
lags * the cauſe, or proceed to trial thereon ſometime during 
ment. as 1 the next term after that in which iſſue was joined, 
of a nonſuit. judgment, as in caſe of a nonſuit, may be moved for, 


Baker v. Newman, 1 T. B. 123. 


When to be But if iſſue be joined early in term, notice of trial 
moved for. muſt be given in the fame term. Frampton v. Payne, 
n | <8 | 
PD” EB; bp 88 


3 


For the time when plaintiff ought to proceed to 


- 


* , tria) afterentering iſſue, vide Tit. Judgment, as in caſe 


ofa nonſuit. | | 
Whether if © | The plaintiff had a four day rule to bring in the iſue 
ifue roll roll, which expired the 14th of June laſt; the defend- 
— ant on that day ſearched in the office; and the roll not 
judgment ac- being then brought in, * judgment of uon pros 
tually figned, the next day at twelve. The fact was, that the roll 
— was brought in the next morning before judgment 


5 t _— and the judgment was held irregular for want 
— defendant's Logs her ſearch — the time he 
2 ſigned the judgment: fendaft might, indeed, have 
ſigned judgment immediately on the firſt ſearch, but 

having waived that advantage, plaintiff might bring in 

the roll any time before judgment actually ſigned, as in 

caſe of a plea, and the like. Mina v. Baſler, 2 D & 


. 
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SSCTION IL 


f Netice of Trial, and. countermanding ſame ; 


and of Coſts for not proceeding to Trial. 


fg. What Notice neceflary— 

1. In Town Canfes. 

2. In Country Cauſes. 

3. If under Terms to take ſhort Notice, 

4. When no Proceedings for four Terms. © 


B. When Plaintiff is compelled to give No- 
tice of Trial. 

C. Of the Form of the Notice, how and to 
whom to be given. Dy Oe 

D. Of continuing Notice of Trial. 

E. Of countermanding Notice of Trial. 

F. Of Coſts for not proceeding to Trial. 


4 a 


By an old rule of court, Mich. 1654, if the venus 2. 
is in London of Middleſex, and the defendant lives Wit notice 
within forty miles of London, there muſt be eight days 16, In zown 
notice of trial, excluſive of the day it is given, and if cauſes. 
he lives above forty miles from London, there muſt be 
fourteen days notice excluſive. | 


Atterwards, by ſtatute 14 Geo. 2. c. 17. ſ. 4. it was gtatute 140. 4. 


enacted, That no cauſe whatſoever ſhall be tried at the c. 17, explain- 
ſittings in London or Weſtminſter where the defendant ed. 

reſides above forty miles ＋ Gen ſaid cities reſpec- 

tively, unleſs notice of trial in writing has been given, 

at leaſt ten days before ſuch intended trial, 5505 


But as there are no nagatiye words in the ſtatute; 
namely, that there ſhall be 19 re than ten days notice, 
and as before this ſtatute, defendant in ſuch caſe was 
entitled to fourteen, it has been held that, notwith- 
ſtanding the ſtatute, fourteen days notice muſt be given, 
agreeable to the former rule of court. Bowler v. Fen- 
tin, Bar. 305. So that now, in all town cauſes, if 
defendant reſides within forty miles, eight days notice 

of 
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Notice of Trial, 


of trial, if above ar miles, fourteen day notice of 
trial muſt be biren. f * 


Fourteen days, 9 days notiee 1 be gien, if delendant 

if beyond torty reſide as laſt aforeſaid, although he was arteſted in 

miles. London and venue laid there, and aſter arreſt, and be- 
forte declaration, he went to Scotland, and although - 
his attorney in London afterwards accepted declaration, 
and pleaded thereto. | Brind v. Norris, 2 Blac. 1205. 


If in Ireland or So if defendant's abode is in Ireland, Gorman v. Boyle, 
India. art or in India, Douglas v. Ray, 4 D. & E. 55 2. 


' How diſtance On ſuch notices, the diſtance from London is taken 

occkoned. by computed miles, not by admeaſurement, though ſo 
many may be paid for poſt. Bates v. Pettipher, Str. 954. 
— V. Len, ib. 1216. 


* o | * 


All the ed. ; Bats if thete are ſeveral defontants, all muſt rebde 

CR ſo — forty. miles off, for if any one reſide within that 
diſtance, ſo long a notice is not neceſſary. Per Al]. | 
in Perry v. Jackſon, 4 D. & E. 520. ow 


2d, In eountry In all oountry cauſes to be tried at the aſſizes, ten 
cauſes what yo days notice of trial at leaſt is neceflary, Statute 14 G. a. 
* * C17. f. 4. 
Notice webos 'As to the mode of reckoning the days, whether in 
ed one-day in». town or country cauſes, the'day — giving the notice is 
use.. reckoned excluſive, and the of in town, or 
— ——— —— 1h A hm 


If the ſitting day i in Middleſex be BY 2 notice 
of trial on the 6th is good notice; and in a country. 
eeauſe, if commiſſion day be the th March, and the 
Februaty preceding has only twen ty-eight 5 wat 
on the 22d * the ſaid February 1 god. on” 


Sunday how Sunday i is to be reckoned as a da woes it is ts 
reckoned. " day on which the notice is given. n Pd 


Sometimes the defendant i is EBT terms to WY ee 
terms to rake notice of trial z in which caſe, if it he a town cauſe, 


8 2 Ling eee of eral. mal be nn. Ale v. * 
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And countermanding ſame, c. 


Bar. 301. If it be a country cauſe, ſuch notice 
hall be given four days at leaſt before the commiſſion 
ky, one day excluſive, and the other incluſive. Reg. 
EA. 30 Geo. 3. 3 D. and E. 660. 1: 


In all cauſes wherein no proceedings have been had 4th, What no- 
{or four'terms, excluſive of the term in which the laſt — 2 
ings were had, a whole term's notice of trial for four terms. 


ouſt be given. Eait. 13 G. 2. N. on R. 4 Ann. 


nd ls » « 4 ; \ 4 8 1 f 4 4 7 
— — — 2 Je, wes” a 1 - 2 — 
br ® ; - _ — ** * - 2 7 
1 ö * 3 * 9 A 0 LL 2 = 90 - - — * CH 
1 * 2 1 > a SA. \ — F 4 7 => 7 * A 
e boy > — ww © 4 11 ; ; * g 4 7 . p * at; N Ca” z * 
1 2 1 
31 — — — — af Wn 
i 4%. 4 = . 


le, 80 that where plea was delivered, Hilary term 1783, 
* nd no proceedings had till 10th March 1784, when 
iſue was delivered, and ten days notice of trial given 
en for next aſſizes at Lancaſter, it was ſaid by the maſter, 
ſo that 'z whole term's notice ſhould have been given. 
+ Inp; B. R. 3d edit. 309. 10 1 
/ Where a term's notice is requiſite, ſuch notice muſt It muſt be a full 
le te given before the Mun day of the urm; it is not ſuf-- ee. 
at dient if after eſſoim day, though before the firſt dag 
J. in full term. Bozg v. Roſe, Str. 1164. Geale v. Chap 15 
ee nan, Bar. 291. 1 4 = . 1 
n det if any proceedings have been bad within the Put et neff. 1 
2 four terms, ſueli notice is not neceſſar . 8 ee. Y 
in As where, notice of trial had been given at the end of — M 
is tall-a-year after iſſue joined, and then countermanded, — — 1 
r there was no neceſſity of giving a term's notice till a termanded; I 
jear after ſuch laſt notice aud countermand. Str. 531. N * 
Cen v. Gauntlat. 1 
e Wag «143% 7 Ad #1 } Bau ax 1 x 
4 8 K plainciff take no. ſtep in the cauſe for three, or concitium i 
74 terms, and in the fourth ſign a concilivm, and obtaing due; ” 
e julgment in the fifth terms the ſigning a cancilium, is k 
6! aking ſuch a ſtep as to make it unneceſſary;to give 2 i 
72; term's notice. Bland v. Darley, 3 D. & E. 530. 5 
10 Wa uh lan vb £ ﬆ boy $ 1-30 OFT <1 YL "te LI” WII = 
a 80 a judge's ſum mons, it an order be obtained - — York J 
117 thereon, but not otherwile, is deemed a proceeding. nn 4 
* N. Eaſt, 13 G. 3. 12000 ct If; 1b H eomt9rmon 8 
85 Again, the role requiring a term's notiee, only ex- Nor neceſſary. i bd 
5 temls to voluntary delays by the plaintiff, and does not-Fauſe delayed % 
* ply where the procredings have been delayed at de- > aw 1 


1 


fendant's 


7 


* 
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erer. . 
v Duricya 1 3g 2 Bu. 764 in 


2 "2 24 "te bro 4 
or by injunc- 2. ThE il deten dent fafpend n r. 
1 in junction, and afterwards 1 — 15 ial 
without a term's notice, and obtain a Do. . urt 
will not ſet it afide. Hayley v. Riley, Do EP 


> Wil. Phil Bled 4 


or by ſpecial a- So if proceedings have been Maid b agreement for 2 
— limited time to — defendant to er the debt, on de- 
ties. Fault of which Pfaintitf as to proceed 3" this is out- of 
the rule of court, and in ſuch caſe, at whatever ſtage of 

the cxuſe the agreement might be made, the proceedidgs 

2 = : >” ohh Maybe renewed at theexpiration of the time without a 
n term's notice, Ae it would, iff effect, be a ſtay of pro- 
3 dekdings for a whale term beyond the time agreed on. 


Watkins v. Heyden,” 145. yy * 
nee | 


. B. When Plaintiff is com ee to ) give Nog 


— Q n of Ti: 


When plaintiff By the practice of the King' $ Bk altho' inne — 
be joined . — in the term ſor plaintiff to ve 
zue namen tice of trial for the — — for the next aſſtcs, 
he is not bound ſo to do; the rule being, that no natiey 

Not till the next Of trial need be given until the term ſucceeding chat in 
term after iſſue which ifſuc Nm pr og mms 2 D. & 6 


734 ; 9 4 * 
pay Ys 
In C. B. other. But in the A Pleas, plaintiff muſt Py notice | 
wiſe, "RE" of trial the ſame term, if iſſue is joined early enough 
n the term to give ſuch notice ib Frampizn v. Payne, 


1 C. B. T. R. 65.; but he ———ů 200, 

term after iſſue is joined to try his cauſe in. N 

Denn: ade ben 

— neceſſa- Notice of trial wuſl be given by the plain Er 
—— 12 9 0 pen ial day is fixed for the e 0 

+ - pany court Eis. "Truſler,” Blac. 3 ent 3 17 
re 

o pit ar And although the plaintiff bath undertain, — 

Per- forily to to trial at che next aſſres, yet it e. 

emprorily. ceflary for him to give notice of trial: and if without 

8 


ſuch 


| therwards 6n a ſeparate piece of of paper. 


e defendant after- 
ent as in caſe of a nonſuit, he will 


& Of the For ofthe Nice ind vo i E 
, oC: (MPMs:: on iS 


— 2 — bla, and 


7 oHbnw 
Fab nar of ial i his tn for He fi reset? 
at 22 


N 

Middlejex, 4. 

ru.” Ao 2 op a: for 
h beld at l * | 


fr; defendant's attorney plan eng 
Abe en ba e add dr an back g. 


There is uo ſettled ptecife form of notice 
k is ſufficient if it appriſes defendant with. 
that means to proceed to trial; its indifferent 

he ſays, I renew or I continue the former notice, 
though the former notice be a bad one and not ca- 
pable of continuance) provided there be futhcient time, 
r the rules . 


ap? 6 Bus. 2295. 
Atthe back of the es was written, Take orice of le WA 
trial at the next aſſia es and, there was no date Not RA th 


o county or attorney's name mentioned, being in- 
torſed on the back of the. iſſue, th core e rg 
but that it would not be ſo on a n 


WIE 127. 
ATE to the & ROPE When Phe 


gre notice of trial on the back of the i nales 
Bere Geo 2. 5 4nd, if the red ples — — 
n 
e . w 


ett) #ROM t5SUE TO TRIAL. * 


— $— ang 
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Of Neo Ti, 
which was given on the fpecial iffue ſhall ſerve f 


Notice of trial upon the iſſue ſhall ſerve for notice of 
executing'a writ of inquiry if the book is returned with 
a demurrer, Hil. 8 G. 1. B. R. Hil. 6 G. 1. C. B.; but 
| then plaintiff ought to give notice of the time and place 
8 of executing the inquiry. | 

To whom no- Notice of trial muſt be given to defendant's attorney, 
tice ol trial to be or his agent, if he has appeared, or is known, Lye v. 
22 . Br. „Bar. 300. z but, if not known, it may be given 
to defendant; to the defendant himſelf. Harding v. Stafford, Say. 133. 

1 Higgins v. Stewart, Cooke 62. / 


w the em. If the notice of trial be given on the iſſue book, it 
+ _ muſt be given to the agent in town, becauſe the iſſue can 

be delivered no where but in town; but, if given after- 
warde, it may be given either to the attorney in the 
or the agent in town. 80 countermands 

of notices of trial, or notices of executing writs of in- 

a — or conntermands. Taſbburs v. heck, Bar. 


8 | Defendaniz moved the court for an attachment agiinſ 


mary way. Let an attachment go. Collins v. 
bee e 


v. D. Of continuing Note of Trial 


Of continuir By R. Mich. 1654. C. B. and N. on R. in 4 Ant 
Hotice of trial. B. R. if notice of trial be given in London or Middle- 
Re ſex for one ſitting, and plaintiff be not prepared to pro- 
„„  cced, if he give notice before that ſigring that he will 
it the next ſitting; that ſhall be Held à convenient 


. The 


c_ ßig eee a  s aww ac r Q TTY T_T” 


= x12 oo 


we, 11.) FROM ISSUE TO TRIAL. 4tl 


And countermanding ſame, Ic. 

The idea of continuing notices of trial arofe from the Its origin. 
dove rules z which allow a plaintiff who has given 

notice of trial at one ſitting, (but finds himſelf unpre- 

qared,) to give freſh notice for the next fitting, though 

the intermediate time ſhould be leſs than the rules of 

the court require upon am original notice; but the word 

witinye is not to be found in the rule, ſo · that it is not a 

technical term, but a mere colloquial expreſſion. - Tyre 

1, Steventon, Blac. 1299. | 


A continuance, therefore, operates as a ſhort notice [ts operation. 


given of trial ; for if there be time to countermand and give 

133. {eh notice, there is no occaſion for a continuance. 

&, it Notice of trial, therefore, can ny be continued in When continu- 
e can auſes to be tried in London or Middleſex, as well, in- ace can be 
* kked, by the words of the rule, as by the reaſon of the en 

1 the ting; for in a country cauſe, if not tried at the firſt aſ- 

nands lacs, there is time to give freſh notice before the next. 


$ it can only de rly ſpeaking) from one ſitti 
n term to ogy we laſt fitting to the Gtting 
iter term z and not from the ſittings after term to the 
ſittings in the following term, as in ſuch caſe there is 
ime to give freſh notice, Prac. Reg. 396.z but yet 
where ſuch notice of continuance was given, as the time oy —— * 
vn ſufficient, the word continue was held not to vitiate 
* and therefore it was deemed good. Byr , Tf, 
bir, 292. | 
The plaintiff cannot continue his notice of trial a ſe- No continuance 
nud time z that is, he ſhall give ſhort notice of trial but * ſecond time. 
nee. 1h, Green v. Gifford, Str. 111g. 


Notice of continuance muſt be delivered within the At what time w 
lame time as notice of countermand. Str. 1119. be delivered. 


There muſt therefore be two days notice of continu- 
ce, Monday for Wedneſday. Price v. Bambridge, 
Bar, 297. X E Ne 
Plaintiff's attorney gave notice as follows: I hereby Cannot con · 
tuntermand my —4 of trial given for the 3 — 
ing within this term, and continue the ſame till the 
bud ſitting, Ke. ; defendant made no defence, and 
nored to ſet aſide the * Per cur. aftet a notice 

e 2 Is 
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| 


veal, thy 


| Different from * But before the above ſtatute of 10 G. A the practice 


TY or THE PROCEEDINGS (>. 1x, 


N Niotice'of Triad, 
— je einwnt by cont, the vetdia 
mut be ſet nude. Smith v. Der 31t. 


TCARR LY \ 0439 ue 
A good continu. Proper notice: 


counterman 


anee of "a | eee 


notion of-" cauſe was omitted ſecond — alu. 

3 continued, and the nanie of the cauſe inſerted in the 

7 contin > thereupon the cauſe was tried, The 
. Court ug o on that the ſecond being bad, 
" could not be bel by the contihu nd fet uldethe 
verdict. 4927 24 hb 455 V4" 


e r e we pen ef notice of endende wur be un follow 


roy 1 51 „ra „eln „li. 


Form of con- 
tinuance. 


Take 93 F trial given 
1 Nn term to 
Deftadant 


i SO Oy” "Dated Of. 6 


our's, We. 


2 Drftadant rtr bd uri. 5 attorney, 

108" 04D 2 Yann 2 95 * 4 | 5 

E. E. Of countermatifitgy Notes df Tiial!* 
| Glen. f Ie Glite is 18 tried at che Gitliige in Lotiden of 
be Pp 11 5 And defendant te dil for A of 
21259 'or Weltmitifter, two days rote of counter. 


mand before it it. 16 be tried 'fs 


When notice OR 1 E we ga 's, and de- 
— ſendant 10 Ns 
= dxf command erg: 1 
' 9 2 25 country cauſes to by, tried "at the ales, fi 
notice of countermand is neceffarj. 140 G. 2. © 17. 
W e ede oo 


a „ m0? . on „ 1,01 2b 4 91443 1 JUO 


CS << == wat ces ur 


the old practice. ag to the time of countermanding in ry cauſes was 


* 985 , e 98 an 
+ ade, * . before de hs lg 5 


W Sl, Na „ 
2 4 


. its 
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x IIe as above, are How the 

ia © ed ane incluſive and the ather\.exoluſive, rec en — 

10 — Whithech v. umphreys. 

d Dbn&Mmty 611 ma 

A . on 4 Bu unday, Holes v Not gina 08. 

'ards ne al NS v7 reve of - as 6 

ths » 9013 *o en of 1 5 Seeed 
countermand, in a toren ca Whether Satur- 

bad, 550 Mong Wa good. 1 

e the rac. R. 395. But Mr. Impey, in his 

Ty „B its regulari try. 


Acountermand of notice of trial * 
— „ne Bar. 306, Sen. 


. 


The form'of notice of countormand.... Fr 2 — 
bs (he... | nin nave of art) 4. B, pin 


FE 45 nai 

Hale notice, that 1 is mtemantals ori. 7 of 
$P1y pu you in this cauſe, 5 Ne. 4 — 

Tours, toc. - $, plaiati F t attorney 
nnn en 2171141050 0 IJ W 
I lake 

"ee th Fe ink. 1 ry eo tat bal he S 
nter⸗ verdict, 5 en a rule to tax co 
0 E i eld that to 7 . 
m. — 5 omg a therevii, as 
1 de- de offers of the voy gment was given 
1 no- a anqther point. e 101 Ae 


If —— if give notice of trial, and does not proceed When new no- 
dun by going to trial accordingly, or con- tice neceffary: 
ing, be be de ot. cauſe 'withbut new notice as 
before, winleſs | by conſent or rule of court. R. M. , 1654; 


But if cauſe was made a remanet, no le the Win ane 
. —— to attend uu! is med. 


WA Muss nee 2 
„ v vr gas for not proceeding to Trial,” 4. 


75 caſe pialaüt ves notice of trial, and does Of coſts for not 
N to trial — Ys 7 defendunt upon motion — all proceeding to 
e 3 | ve rl. 


474 „f THE PROCEEDINGS fc. . 


Of Notice of Trial, 
+ . have bis coſts of attendance, cc. taxed, unleſt the 
plaintiff countermanti his notice in convenient time, or 
ſhew cauſe to be allowed by the court in excuſe of ſuch 
coſts, N. on R. Mich. 1654, 5 


How far court If plaintiff gives notice, and does not proceed to tri: 
— "gy \ Taal colts are taxed for defendant, and 3 
ſeeſh notice till gives freſh-notice, (perhaps with deſign to put defendant 
cofts of firſt are to further coſts,) yet the court will not ſtay the trial 
paid. till the firſt coſts are paid, (except in ejectment,) be- 
cauſe the defendant has remedy for them; and if the 
plaintiff ſhould not try the cauſe purſuant to his ſecond 
notice, the defendant will again have coſts, and the 
like remedy to obtain them. N. on R. Mich. 4 Ann, 
but ſee the caſe of Smith v. Lidcat, poſt N. 


In what cafes, If defendant enters a ne recipiatur, coſts are to be 
— * paid, becauſe the default is in plaintiff in not entering 


: is cauſe in due time. Duel v. Stow, P. R. 406. 


If both plaintiff and defendant give notice of tri, 
and neither go on to trial, both will be entitled to coſts, 


- Reading v. Grafton, P. R. 456. 


Executor able. An execiitor plaintiff is L ble to theſe coſts, as well 
as other plaintifs. Qgle v. Myffatt, Bar. 133. 


If a cauſe goes off pro defefiu juratorum, or = fu- 


ture trial defendant obtains a verdict, he ſhall be al- 
lowed on taxation the coſts of the firſt attendance, &c. 
as cither 1823 defendant might have prayed a 
talesz and this in both courts. Sparrow v. Turner, 
s.. | 


r 


If any excuſe. Or if plaintiff can ſhew a reaſonable excuſe. 


As where it nppeared that one material witneſs was 
ſerved with a ſubpcena, and could not attend, and ano- 
ther was diſabled by a fall from his horſe, plaintiff not 
being guilty of any wilful default. Ogi v. Mefatt, 
Bar. 133. Or that two of his witneſſes were diſabled 


by the gout. Jones v. Stephonſun, 4.306. Coſts 


*. U.] PROM ISSUE TO TRIAL, 
And countermanding ſame, c. 


notice 


unleſs 
1, Catton, Cook 131. 


&neuver not linkle to fuck coſts, but pom ny u 
iuper him. Taylor v. Lowe, mag rigs, 


| wed. for a witneſs who ſet out before 
Heſter V, Hall, Bar. 307. 


Nor where the cauſe is made a remanet, or referred, Ifcauſe be a 
agreed to abide the event of 


i defendant gbtains a rule ſor caſts for not going to 
mal, he ſhall not have a rule for judgment, as in cafe 

of a nonſuit. Ohe v. Moffat, Bar. 316. 

"But if any ſubſequent laches is made, a judgment as 

i caſe of a nonfat may then be applied for. Ws 


If defendant wiſhes to move the court 
for coſts for not proceeding to 8 


Is B. R. | 

Prepare affidavit, ftating, 
« That the attion wan com- 
* menced in Michaelmas term; 
« that in Hilary term iſſue was 
" joined, and notice of trial 
* given thereon for the fittings 
« - the faid term; and 
« that plaintiff did not pro- 
" wed to trial, nor counter 
" mane ſuch wotice.'”. 

obe brief 40 tounſel, woith 
n . for 
lance, fie 108, 6d. Get rule 
clerk of rultt, and an ap- 
aalen: er to tax the 


d on demand, / 


far 
affidavit * of 108, 6d. The attac 


* Form of affidavit | 
A. J. c. and R. F. &c. 
TEA . 
8 | e 


_ the time of attendi 


inſt pl 

ns follows: 
8 

or give en gs ey with 

10s. 6d. fee to move for rule, 

which is granted of courſe ; an 


it i; not neceſſary in the 

# inflance, Get appointment 
prothenotary to tax coftt, and 
ferve the ſau with copy MM 
rule on paint 2 
tary, agreeable to ponent 

an affidavit fm 

has tn 1. . 7 2 — 
in the ſame after taxation of 


4, to demand 7" 
KN 


foe 
it 


ac . tur j A 


4 per- 


reference. Bracher et. 


Pauper not 


liable. 


aintiff How to proceed 


for coſts for not 
going to trial. 


make oath, and my, -d pormo tf aff. 
dich, That op Monday.laſt- he dd da 7g. 
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| , N f Greatly \\. 

27 ct org e e, 

3 fer's 72 — fa 


_— 1 Nn. 


. e 2 . Me! 

eto ee — be 2 Se fol 161169) of 
$554 I 
dreier 


r ons W ot voie: 


een of gots. to ID muſt be at the fame 
ale is ſeryed,.. Britton v. Dickinſon, Bar. 130, 


How rule may The rule may be drawn up payable to the defendant 

00 En op or his attorney z but if monte to both, and the money 
on demand is refuſed, the defendant and his attorney 
muſt join in the afhdavit 25 an attachment. 


By whom afi- When thA ctſth bre- Faxtl, Sena muſt be made 

| — xagd by the defendant, if the rule is payable to him; it to 

* either him, or his attorney, either. ma make the de- 

nd z. but, in ſuch caſe, ſhould join in the affi- 

Wh "ihe one ſweatin 5 0 the dem e of th and refuſal ay 

the other negativing | er. 
. 319. 10 N 


me nt ee eee 
correctneſs. 


wn it muſt ot muſt ſtite that the defendant was ferve perſonally 


_ a that the ori al was thewn to him at 

3 | ebe an " The King by thier, 3 D & E. 351+ 
0 n mut heye che'da n 
en er about ſue x day,” not fufficient. reti 
veel een z Wil, 1 


2 E - ry thertos, , beret 2 nel 


und EEE — the ſaid r 
I A- 


** er (or but that the aid 
W A bag pay the ſame to this de 
Tn) ans ifs . 


kt. for ET If, fai Je — aneore Ard ih — 
1 Ul, 2 The | 

| ern vr tema þ to this de ponent. 

WA. da böte. En — 


„ö r eee X 3a cc a 


Aw” 4&4 * ww mo. es 
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And chuntirivandiny ſave, Se. 
Kihay Ve uidended ene Ie may be 


. REI er ee eee N $8744, -® amended. 
een i, op phat "might not go on Ib Where court 
trial without _— colts of (a former . —— = 
The court at firſt fe wn. fog. ta not compel de. 
to have applied by way of attachment for the: 


fendant to ſue 
tot paying coſts z but yet, as it r 
IE, tn cuties cuſtody, fo tha th attachment would ve 

but of little ſervice, the court made a rule to ſhew cauſe 

why he mould not be binderfedzj which was afterwards 

nde abſolute. Gmith'v!'Licote; 1 Barn. 44. 
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mebroteb 247 of Sidevern ou weer „d vero uot ! Ln A we 
ast 321 


” 
om £07 LNG HOG Ot SINEVEN I _ W cs aun 10 


ons 2:5 57 ri daten as 
911023 It ron m. . 


* 2 9 a= 
Sw + + 


„en e anden aer * aue binder Ant mov: v 


23 21th 
7 WAeveg i 1 | boah vas vd 0 
2 . 


Ih K general „That U. defcdne . ati 18. In what caſes 
Pe not entitled 15 a writ of i prlur untefs the Flaſh. to be had. 
tf has made default in proceeding to tria?; l 
tron herein th © Veſenidanit | is equally an aftor” 


the plaintiff, A as in replevin, prohibition, 2 im- 
pedit, the defendant may ſue out a writ o ro | iut al- 
Aug Prang Hs ner tate HOY befreit "07 


venize faczag | infer. 
"76 ng 
a wi 5 


itz 


= AT HTYxsL 


28 th js ; Farrying x; dovy. the, reer the . 


here, is a e to the lo 
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. DF THE PROCEEDINGS. [Ch ix. 


Of carrying down the Record by Proviſy, 


ſued out or returned in that eauſe, and ſo taties quoties 
-the matter ſhall require. x ” 


Formerly vfual Formerly, therefore, trial by proviſo was the on 

remedy, way defendant had to get rid . an action if bg 
neglected carrying the record down to trial. Ang this 
was. done by obtaining a rule upon ſuch default made 
by plaintiff, for record to be made up by proviſe. 


Now fuperſeded - But now the old mode of trial, except in certain caſes, 

by ſtat. 24 C. 2, is ſuperſeded by the more ſummary mode of movi 
for judgment, as in caſe of a nonſuit : which remedy, 
in caſe plaintiff does not proceed to trial, according to 
the practice of the court, is given by ſtat. 14 Geo. 2. 
e. 17. 


but only in cer- I ſay it is ſuperſeded, except in certain caſes, for the ſta- 
2 tute does 1 to all caſes, Lo to thoſe 
wherein plaintiff has been guilty of a default in not 
ding to trial, and wherein defendant at common 
h w was entitled to try by proviſo, by reaſon of ſuch de 

ault. 


When ftill ne- In all caſes, therefore, where both parties are aclor, 

— and where defendant, in the firſt inſtance, is entitled to 

if both parties try by proviſo, defendant muſt ſtill reſort to trial by 

are actors; wiſe, and cannot have judgment as in caſe of a nonſuit; 
for in ſuch, plaintiff is no more obliged to carry down 
the record than defendant; as in actions of replevin, 
Fones v. Concannon, 3 D. & E. 661, 


3f Aatute has 80 wherever the ſtatute has been once complied with, 
been complied - though a ſubſequent default ſhould be made by plaintiff, 


defendant muſt reſort to his common-law remedy of 
and record once © Now the ſtatute is complied with, by the plaintiff hav- 
9 ing once carried down the record to trial. 


In all cafes, therefore, where this has been done, 
though the cauſe was not determined at the trial, and 
it may be neceſſary for the final deciſion to carry it down 
again, yet if plaintiff ſhould neglect ſo to do the * 


co 


FX _ 
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Of carrying down the Record by Proviſo. 
ond time; defendant cannot have judgment as in caſe 
of a nonſuit, but muſt reſort to the trial by proviſo; as 
where plaintiff was nonſuited at the trial, but nonſuit 
was afterwards ſet aſide, and plaintiff neglected to go 


| $0 where the cauſe was made a remanet by defendant's 
conſent. Newburn v. Langley, 3 D. & E. 14. 


80 where plaintiff obtained a verdict, but the verdict 
en afterwards ſet afide, Porzelius v. Maddechs, C. B. 
T. R. 101. 


| Trials by proviſo, therefore, are ſtill frequently ne- 


To carry down the record by proviſo, a rule for that Rule for trial 
ſe muſt firſt be obtained Fiat 111 Prius per pro- Proviſo. 8 

. viſe 6 querens fecit defaltam,” which is given f maſ- 

ter at * back of the ifſue, and entered at clerk of rules. 


Dodſon v. Taylor, Str. 1055. 


But this rule need not be got beſore notice of trial is When it mutt 
— it is ſufficient if defendant has it any time be- be obtained. 
the trial z for the only uſe of it is, that if two re- 
cords are carried down to trial, the one by plaintiff and 
the other by defendant, the former only ſhould be tried. 
The King v. Pippett, 1 D. & E. 696. 


Indeed, in criminal trials, where the defendant carries edler ln crid- 
3 by proviſe, no ſuch rule is obtained at all. * 


And in the caſe in Str. 1055. above cited, though otherwite in 
nonſuit was ſet aſide in a civil cauſe for want of ſuch 
rule, yet it was then ſaid to be the old practice, but ge- 
nerally diſcontinued. In the caſe of Proude & M illi- 
_ _ that period, trial was ſet aſide for want there- 
„ I Dal, 18. g 


If defendant proceeds by proviſo, he muſt give the what notice of 
ſame notice of trial in all caſes, as plaintiff would have trial nec-ary, 
been obliged to give, R. Eaſt. 165 . Swole v. —_ 


OF THE PROCEEDINGS (ch. ix. 


Of carrying \down the Record by Proviſo, 
C, B. P. R $88.3/ and if after notice he does not pro- 
ceed to trial, nor countermand in due time, he is liable 


E ws plaintiff his coſts. 8 Pippett; 1 D. & 


ertönen £ 21 > 1113; A DILT-H WHITE O 


— 11 dee wen gre notice of trial MR ua 
Ban hy e, and neither of them proceed, both 
entitled to-their I0pENivE hoſts: — v. 
Grafton, P. R. 305. * * 

onen WWE : * 
court, on mo- n way is ede by che een of chaneery, 
tion, will fuf- Which defendant was defirous of trying, but which (it 


en i e 0 lays and, * 


— gn 
cord to vy ie LUO 4 


out of chancery. 


** 


* Ot. Gores al the Ae might be at berry 
. record down to trial at the next aſſizes; 
that by the nnen ow e coul 


— by peer 1 %. 


The court thought the application reaſonable, and 
nted the rule abſolute in the firſt inftance; ſaying, 

at the plaintiff would not be damniſied by it, forthat 
The Res take the'reevrd-down'himfſelf,' the coſts of 
application muſt be paid e Humpage 

+. Roy, 4. E. 7. 07 bos 0 


he — — 


—_—— i | LP” Oo 5 - 


| SECTION Iv. 
5 D E224 UM Q C yi > 1,0% 


. of * putting of « the T; rial. 


Trial, when it "There is no crime ſo great,” nad Lord Mansfield 
AIR (Blac:” 514.) nor proceedings fo inſtantaneous, but 

ie that upon ſufficient grounds che trial may bo put off. 

But of this ſufficieticy the —— firſt well ſatisfied. 
ua ground, The moſt uſual Any is the abſence of a material 
—_ Vittel, and even in this inttanee it is only allowed un- 
ne: 7 — t d e 21 


Of the et There mult bean affidavit of the fact ; and thereby it 
in ach caſe. muſt appear, 1ſt, That therwitheſs is roally's material 
- one for” the defendant in the Caufe; ad) That. che 


h lies h t been guilty of any neglect in 
party who applies has no guilty of any — 


- 
— 1 a — 


duc IV.] FROM ISSUE' TO TRIAL, 


putting off, the Trial. 

Wc dly, That there a 1 
— 2 of his de by th rims wo which. the 
tial is prayed to be put off. loo et ne 


iſt, The mere ſwearing that the witneſs is a aorta 
witrieſs; as deponent, believes, without any thing fur- 
ther, ,was held inſuflicicnt, Gray v. Halton, Bar. 437. 
Hy where the afßidavit was, ** That A. B. and 

D. are material witneſſes for defendant in 355 
« cauſe, without whoſe evidence defendant cannot ſafe- 
u proceed to trial, as defendant is adviſed and veril 
4 4 vw; was held bad becauſe the belief 18 
eee 2 ti thr: and C, D, 


affidavit, that the party cannot ſafely make de · 
＋ without their teſtimony the former part, re- 
ſpedting A. B. and C. D. being material witueſſes. 


cient, but as to the latter part it is. Day v. Samen, 
een 


The uſual v ways be 1 now of making. "this part 
of the affidavit io, d That A. B. of, &c- is e 
« witneſs for him this deponent in the ſaid; cauſe, as 
© ot ee to the cal there without 


« not ſafely proceed to the trial thereof without the 
* teſtimony of him the ſaid A. B.“ Sce form of 


Grit, poſt. 


Where it appeared that the witneſs who was ſworn lac 
to be a material witneſs went out of town ar abroad, 
aſter the notice of trial was given, the court would not 
put off the trial for it, as the we el al Hg 4 
n him in time. Bourne v. Church, 


vitneſs's returning in time. 


ought to. be Wen of che probability of their return, 2s 
Ne is, that: 11 will not come buck: 5 


T%4 


iſt, It muſt be 
ſworn witnels is 
material "oO 


material witneſſes as to the other neceſſary part 


ought to be poſitively ſworn ; belief as to it is not ſufli- 


ad, Party applying muſt have been guilty of no laches. — 1 


| 34, There, muſt, appear reafonable erregen of 34, There gra 
expectation of 
\Where, the witneſſes are foreigners, ſpecial ground 11a foreigner. 


— — 


— — - 
22 r N a1 2 
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If any ſuſpicion 
in the caſe. 


OF THE PROCEEDINGS fch1x 


Of putting off the Trial. 


if they are in the army, and cannot come without ſpecial 
permiſſion ; or, in general, if they are gone to reſide 
abroad, or the like, ſpecial reaſons ſhould be aligned 
why they are likely to return. Rex v. D' Eon, Blac. 
515. b 


For the above caſes differ from the ordinary caſes of 
Engliſh witneſſes being accidentally gone abroad, or gone 
for a ſmall time only, and 2 to return to their 
own country, their natural home and reſidence, N. 


Burr. 1516. 
And even in thoſe caſes, if the witneſs is likely to ſtay 


any time, as where one was gone to the Eaſt Indies for 


_— months, court will not grant rule ni on common 
davit, but defendant muſt make a ſpecial cafe, ſtatin 
the nature of the demand, and what it is the — 
can prove; which, if the court do nor think ſufficient, 
they will not put off the trial. Lord v. Cooke, Blac. 436. 


If the uſual form of affidavit is obſerved, and there 
is no ſpecial ground of ſuſpicion, the rule goes of courſe; 


but if there be ſuch ground, it is refuſed, unleſs the 
will go into further and minuter circumſtances ; joe 
it appear that there is an affected delay, the rule is alſo 
then refuſed. Rex v. D* Eon, Blac. 5 14. | 


For men take ſuch latitude to ſwear in the common 
form, that where a ſuſpicion ariſes from the nature of 


the queſtion, or from contrary affidavits, the court will 
examine into the ground upon which the delay is aſked, 


Who may make Tt 


affidavit. 


and this both in criminal and civil cafes. B. Burr, 
15 14. 


was formerly held, that defendant himſelf muſt, 
and that no third perſon could make the affidavit. Eaſ- 


ter v. Uppington, Bar. 437- | 


But this ſtrictneſs was afterwards diſpenſed with, 26 
there were many caſes where a third perſon could ſwear 
a witneſs to be a material one, and defendant. himſelf 
could not; as where a factor ſells goods for his prinei- 
pal, and employs a porter to deliver them, the _ 


al 
de 


* Po 5 3 


8 


S F< +. 0 
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i as 


On motion to put off a trial, the court ſuffered affida- Aficavits read, 


notice of the intended motion, as it is merely a rule to tg rde 


gie. V.] FROM ISSUE TO TRIAL. 
Of putting off the Trial. 
knows the porter to be 4 material witneſs, but the pfin- 
cipal does not. Day v. Sampſon, Bar. 448. 
But generally ſpeaking defendant muſt make affidavit. 


The motion for putting off the trial ought to be made When motion 
two days at leaſt before the day of trial. Bourne v. 0 be made. 
Church, Bar. 442. Sellon v. Chamberlayne, Bar. 444. No- 
berts v. Kilſborough, Bar. 433. | | 


| But when it appeared the fact of the witneſs being Exception ts 
material, did not come to defendant's knowledge time . 
enough to move two days before the laſt day appointed 

for trial, it was put off, though cauſe was called on and 

made a remarnet by conſent. Hart v. Whitlock, Bar, 452. 


The uſual practice is ſor the trial to be put off till the To what time 
next term, and not for a longer period; when plaintiff A 
muſt apply again, if he finds it neceſſary, Stratford v. 

Marfoall, Bar. 440. 


la the above caſe, indeed, it was put off for a longer 
time, on affidavit that defendant would not return be- 
fore; but there is a note ſaying, that the common prac- 


tice was otherwiſe. 


vits to be read taken before a vice-conſul abroad, Such — acemtrogg 
affidavits are conſtantly received and read at the coun- mimoner. 

eil board ;z nor is it reaſonable to expect that ſuch ſort 

of affidavits ſhould be taken before commiſſioners. Co- 


nb v. Kennedy, Bar. 466. 


ie ht * 

- - 1 

PISS. 2 
- 


But in other caſes, if juſtice requires it, the court 
vill put off the trial. - 


* 


. 


PS * __ 
o > Ce l 


— 


2 


Trial was put off becauſe the attorney for defendant Tripura be. 


= - ill as not to be able to attend. Hayley v. Grant, ,t 
J- 03. | 


In K. B. it does not ſeem abfolutely veceflary to give How to proceed 


* — 


hew cauſe, but it is the beſt way to do fo. In C. B35. 


wtice and affidavit of ſeryice is neceſſary. 
10 Notice 


of 
+ 
1 
7 
* 
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Tet of Of putting off the Trial. 
Notice may be to the following eſſect : 


in H. B. defendant, againf C. D. plainif. 


Pranefantes — 2 IRON FT avuats 
next, 10- marrow, as * a — 
rr . 
next term, on account of the 4 material witneſs on be- 
half of defendant. Taw's, Ve. 


Then prepare affidavit (which ſhould be made by de- 
fendant, unleſs abroad or under ſpecial circumſtances) 


as follows. 
In the 4. J. plaintiff, and R. D. defendant. 
Form of affids= F. S. &c.the in this cauſe, maketh cath, and ſaith, 
it. 2 ns, * —— 
that mie of trial was given for the l fittings within the 


cw: and ehis arther ſaich, that R. V. late of, th. 
9 82 


is & material dejonent in the ſaid cauſe, as 
rigor n r 

to the trial thereof without the teflimony of him the jaid 
KR. .: and this faith, that be bath endia- 
woured to find the ſaid R. V. ; that be hath been to the b of 
— — ——e — 
in the county of Norfolk, deponent there 
fo the par of ling hm; bt tha ted RW 
from „ as this deonent hath heard, and wrily believes to be 
true; and that be this cannot get any information where 
a R. V. is, but is informed, that he «will be at home in two 


the 
months ; and that he this expets to be able to procure the 


Ae, 


Having obtained rule ni, ſcrre copy on plaintiff's at- 
torney, ſhewin S 
make rule abſolute in uſual way, on affidavit of ſuch 


— -—— 
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0 aking up the REP oce FF 
e REY 5 RY xr 


1 Of making upthe Record far Trial, nd 
zaſſing ſame. | nnn 

B. Of ſuing out Jury Proceſs, Venire, Di- 
fringas, Habeas Corpora Juratorum, &. 

C. Of entering Cauſe for Trial. * 0-5 © 


D. Ot the Cauſe being made a Remanet. 


The i, pris rolly or record, contains all the Plead. © 3. 


verbatim, awards of jury proceſs, and other things Of making up 
courſe of the cauſe, engroſſed on a cet d mean for ui 
ent, with a double half- cron ſkamp ; it is now 
7 up by As . ng. 2 I ha clerks 
n bout. 


. mads | oþ in the following 
ap rp 


»4x\ "wy i we” 8 - 


4 „ I A. ___ e. -Y 
a e's bill. (When againf indifferent ber, How ni prius 
our Lord the ul u privileged,) prothe- record made up, 


* 


miar, of Mi- notaries" names. 

* (the term in  _ Pleas 'at Wofminfer before. unt 
which ue is Joined, ) in the Sir James Eyre knight, as 
teirty fourth year 9 = reign his companions, Fuftices of our 
fur Sovereign. Lord George. Lord the King of the bench, 24 
6 Third, by the gras of God, Hilary term, in the 34th year. 


be, and in the, r of our the reign of our Soverei, 
Lord 1794. * J. De A Third,” by * 


grace, Oc 
Rill 410, Mansfield & May. 


WA Rell 350. 7 ——— of 
ingh re, to wit. Be | | 1. 
it remem gy c. ( copy the Buckinghamfhire, C. L. late — — 
Con and the wv iſs of Sc. gentleman, Wa, ſee ante, ſec. 2, 

he from the iſſue or paper book attached to anſwer R. R. of a D. of this chap- 
ſerdatim 70 the end of the plea, Wc. and whereupon the ber. 
ard of the venire, and day ſaid R. complaineth, that 

tiven, F f awhereas, 


* 


* . 
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| Of making up the Record. 

given, Oe. ( then enter another whereas, c. (to the end of 

placita in this manner. the iſſue and award of venire,) 

Ferthe rafn = Pleas before our Lord the In this court the plac 
why, in B. R. Xing at Weſtminſter, of the written but once, at the begin. 
— — — term of Saint 2 (the ning, unleſs on a change 2 
— B. See term the cauſe is to be tried, in death of the chief juſtice, or an 
Appendix N. the 34 year of the reign of our old record, in — caſe a fe- 
| Sowerrigen Lord —_ the cond placita is written of the 
Third, by the grace, Oc. and term in which the cauſe is to be 

in the year of our Lord 1794. tried; therefore a ſpace for ſuch 


(a) The return Buctingbamſbire, to wit. The 
of the diſtrin- jtry betwween A. B. by his at- 
in B. R. and torney, plain'iff, and C. D. 
juratorum in C. defendant, of a plea of treſpaſi 
. and which en the | 
ſhould be the action may be, I it reſpited before 
next return af- c Lord the King at Weſtmin- 
ods ao fer, until (a) unlſi bis 
Majeſty's juftice: aſigned to bold 
the affixes in the county afore- 

ſaid, ſhall firſt come on 

(the day of affizes) at 
(the place where holden, ] in 
the hald county, according to the 
form of the flatute in that cafe 
made and provided for default 
of the jurors, becauſe none of 
them did appear ; therefore let 
the ſheriff have the bodies of the 
faid jurors to make the ſaid ju- 
ry between the partics aforeſaid 
at the ſame place: Aud be it 
known, that the aurit of our 
aid Lord the King in this cafe 
upon-record, <vas delivered to 
the under ſheriff of the county 


efereſaid, the day of (the 


caſe, (or as the cauſe e 


Placita ould be left. 


to wit. The jury between 
R. R. plaintiff and C. L. late 


Dc. gentleman, in a 


of . plea of (as the caſe may be,) 


ts reſpited bere until (a) 

weleſs our Lord the King's juſ- 
tices affigntd to take the afſize; 
in the county aforeſaid, by form 
of the flatute in ſuch caſe made 
and provided, ſhall come befire, 
on (the day of the afſizes, ) nt 
{the place where 10 be holden, ) 
in the county aforeſaid, for de- 


Fault of the jurors, becauſe nine 


came ; therefore let the fherif 
la ve the bodies of the feveral 
ferſons mentioned in the panel 
annexed to the writ of habeas 
corpora juratorum : And be it 
known, that the juſtices lere in 
this ſame court in this term, de- 
livered a writ thereupon to the 
&:puty of the ſheriff of the county 
aforeſaid, to be executed in due 


ferm of law, Ge. 


* Form of placita on the removal of the chief juſtice in term: Pleas at 


Weſtminſter 


ore Sir James Eyre knight, and his brethren, juſtices of 


his Majcfty's court of Common Bench, in fiftren days of Eafter, in three 
weeks from the day of Eaſter, and in one month from the day of Eaſter ; 


and before Sir Henry Gould knight, and 


Heath knight, juſtices 


of the ſaid court, from the day of Eaſter, in five weeks in Eaſter term, in 
the 424th year of the reign of our Sovereign Lord George the Third, by 


the 
of the Faith, &c. 


ace of God, of Great Britain, France, and Ireland, King, Defender 
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tee, V.] FROM ISSUE TO TRIAL, 


Of making up the Record. 


(the laſt day of the term the laſt 
placita <vas gf, ) in this ſame 
im, before our Lord the King 


atording to law at his peril, 


If the cauſe is a town cauſe, to be tried either at Hownifi prius 


Weſtminſter Hall or Guildhall, record is fame mutatis cf made up, 
if a town cauſes» 


gutandis, only Jurata will be as follows: 


In B. R. 

Middleſex, to wit. The jury 
ketween A. B. que 4 and C. 
D. defendant, in a of 
ws or before our Lord the 
King at Weſtminſter until, Se. 
{the turm of diſtringas, ] un- 
V the right honourable Lloyd 
lard Keayon, his Majeſty's chief 
jofice aſſigned to hold pleas be- 
fire the King bimſelf, ſhall ff 
came, on (the day of . 
fttings,) at Weftminfler Hall 
i the ſaid county, according to 
te farm of the latute in that 
aſe made and provided for de- 
fealt of the jurors, becauſe none 
f them did appear. 

ls a town cauſe, the ſcien- 


dom at the end of the jurata is 
mitted in B. R. 


In C. B. 

Middleſex, to wit. The jury 
between R. R. plaintiff, and 
C. L. lateof „Oc. gen- 
tleman, in a plea 7 0 
are reſpiled bere until in fifteen 
days of the day of Eaſter, re- 
turn of hab. corp. jur.) unleſs 
Sir Tames Eyre, the King's 
chief juſtice of the bench here 
aſſign. +1 by form of the ftatute in 
ſuch caſe, ſhall come beſore, on 
Tueſday the . day of 
(the day of the fittings,) at 
W:ftminfler in the great Hall of 
Pleas there, commonly called 
W:ftminſter Hall, in the aid 
county of Middleſex for default 
of 1 he Juror 45 cauſe none 
them did appear; 2 ct 
the ſheriff have the bodies of 
the ſeveral perſons mentioned in 
the panel annexed to the writ 
of habeas corpora juratorum: 
And be it known, that the j uni- 
tices here in this ſame court in 
this term, delivered a writ 
thereupon to the deputy of the 


ſheriff of the county aforeſaid, 
40 be executed, S. . 


If the trial is in Löndon inſtead of Weſtminſter 
Hal, ay the Guildhall of the city of London alte. 


, &c. 


Ff2 
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How nifi prius 
up 
vr 900 morandum at the 


gs by 
B. R. or 
ill in C. B. 


bill in 


A. 2. 


OF THE PROCEEDINGS fc. ix. 


Of making up the Record. 
When the ſuit is in B. R. by original there is no me. 


beginning, as when by bill (for th 
original reaſon of which, fee ante, p. 383.) ſo that the — in 
by ſuch caſe is fimilar to the common way in the court of 


Common Pleas; and when the ſuit in C. B. is by bill, as 
againſt officers, privileged perſons, &c. the record is 
then made up like the records in the King's Bench 
(when by bill,) beginning with a memorandum. x 


A. 2. Of paſſing the Record, 


Ju B. R. 


Of paſſing te ben the record is engreſſid, 
2 


you make an incipitur of the 
iſſue on a King's Bench roll, en- 
ter thereon the term iſſue is 
Joined with warrants of attor- 
ney for plaintiff and defendant, 
and part of memorandum / i/- 
fue ; then take the record roll and 
the draft of the iſſue to the clerk 
of the judgments in the King's 
Bench office, who will enter it 
and mark them ; to whom is 
paid for entering the iſſue, if it 
does not exceed ten ſheets, 35. 6d. 


and for every fix more 18. 
If the iſſue ſhould be of an old 


term, and entries not paid for, 
get. number- roll of Mr. Edge, 
term iſſue is joined, make out 


docket for entry, and docket 
Same with the clerk of the judg- 


ments, 


The record being ready to be 
ſealed, it muſt be carried to ihe 
niſi prius office, where it is ex- 
amined, ſealed, and paſſed; for 
ewhich is paid 78. Gd. for the 


 firft eight ſheets, and 78. for 


every eight ſheets after, and 6d. 
to the ſealer ; and on a country 


cauſe, if above three weeks _ 
{ 


In C. B. 

When the niſi prius record is 
prepared, it muſt be carried 
with warrants of attorney to 
cl.rk, who will mark it, then 
to the protbonotaries office, who 
will ig record, for which pay 
IS. and 25. a count for entering 
iſſue, or 8d. per ſheet if ſpecial, 
and no entries paid for, the 
clerk wwill give you a roll to en- 
ter pleadings thereon to be done 
at. a * period; then go to 
the clerk of the treaſury at the 
chief juſtice's chambers, aubo 
will examine and ſee that the 
jurata 5s rightly entered, and 
ſeal the record; pay at fittings 
Is. at afſizes 68. ; alſo 28. fer 
firft three ſheets, and 4d. every 
other ſheet, and 28. 2d. far ſeal, 
and 25, for a judge's warrant, 
if it be three weeks after term. 


The clerk of the treaſury by 
Reg. Hil. 2 & 3 Ja. 2. ſhall 
not fen or ſeal any record of niſi 
— the — 420 be 
72 figned or flamped by the 
c of ak page ay and the 
record is not to be figned before 
the iſſue is entered, Mich. 


1654. 


Records 
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vc. V.] FROM ISSUE TO TRIAL, 


Of paſſing the Record. 
1 . | 7 Records if 1 
r 


ſigned by the reſpective protho- 
Ne record of niſi prius for notaries, and figned and ſealed 
vial 7 am iſſue at the aſixes by the clerk of the treaſury, 

ſealed after the end of within three weeks after the 
three weeks after the iſſuable end of the iſſuable terms, Trin. 
um. Trin. 31 Car. 2. 29 Car. 2. 


But now by a judge's order, for which you pay 2 5. 
he record may be ſealed at any time before the aſſizes. 


All the pleadings in the cauſe muſt be regularly en- All pleadings 
tred on myſt prius record, the ſame as in ifſue or paper muſt be entered 
wok; ſo that if there has been judgment of reſpondeas 

wfer in a plea of abatement, and defendant pleaded 

wer, or if proceedings on a demurrer, they muſt be 

dl ſet forth; for which ſee ante, ſect. 1, of this chap» 

er, Ld. Raym. 329. 


If there are ſeveral defendants, and they fever in If ſeveral de- 
one defendant, at any time before the record is ſent — * 
down to be tried. Greeves V, Ralls, Sal, 457» be entered 


plea, plaintiff may enter no/ pros as to the bankrupt, bankruptcy. 
ud proceed. to final judgment againſt the other. Noke 
and another v. Ingham, 1 Wil. 89. = 


ll there be a variance between the iſſue book delivered How if there 
n paper, and the record of ni privs, it ought to be be a variance 
nentioned or objected to at the trial; for if the cauſe —— 
be tried, the court on that account will not ſet aſide the record. 55 
rerdict : and if the record of nit prius had been wrong, 

the court would have amended it by the roll, after a 

"uy and defence made. Leeman v. Allen, 2 Wil. 


| 
Ff3 If 


plea, plaintiff may, if he pleaſe, enter a nol pros as to fendants, and 


So if one plead bankruptcy, and the other a different ſo if one plead 


— 
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430 OF. THE PROCEEDINGS Ch. Ix. 


Of paſſing the Record. 
If the record of nj priut agrees with the declaration 
delivered, a variation from the iſſue is not material, 


Sheply v. Marſh, Str. 1131. and 2 Wil, 160, 


Though but a few years before it ſeems to have been 
held otherwiſe. 


No defence was made at trial becauſe of a variance, 
(in. iſſuę delivered, on a promiſſory note, the name of 
the indorſer, was omitted, though inſerted an the te- 
cord of ni prius.) Rule abſolute to ſet aſide the ver- 
dict. Wreatheck v. Bingham, Bar, 476, | 

The /emiliter was left out in the iſſue delivered, 
though inſerted in the record of niſ prius verdict with- 
out defence; and on a rule to ſet it aſide for the va- 
riance, the court were of opinion, that no ſtatute of 
jeofails extends to it, it is a material variance, and de- 
fendant relied on it. Rule to ſet it aſide abſolute. 
Rye v. Craſſman, Bar. 476. So where it was left out in 


record of nie prius. Cooper v. Spencer, Str. 641. 


B. 5 B. Of ſuing out Jury Proceſs, Venire, &c. 


Of ſoing out Ihe intent of the venire and jury proceſs is to pro- 


Jury proceſs. cure a jury to try the matter in iſſue between the par- 
Intent ercof. ties. The writs are directed to the ſheriff, command- 
ing him to cauſe a jury to come at the time and place 
Whence a jury therein mentioned. Formerly, indeed, the jury were 
formerly came; ohliged to be collected from the very hundred or neigh- 
| bourhood where. the. cauſe of action aroſe, de vicineto, 

as it is called. 


how altered by But, by the ſtatute 4 and 5 Ann. c. 16, the venire 
r. is to be awarded of the body of the proper county 
where the iſſue, is triable in civil actions (excepting 

upon penal ſtatutes); and by 24 G. 2. c. 18, it is ex- 

| tended to actions and informations on penal ſtatutes alſo, 


So. that now the jury may come from any part of the 
county where the cauſe is to be tried. 


When 


BD SC o. Tran 


8 
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rial. 


be. V.] FROM ISSUE TO TRIAL; 


Of ſuing out Jury Proceſs, Ce. 
When the record is engroſſed, proceed as follows: 


In B. R. 

The plaintiff*s attorney muſt 
gale out cri of venire facias 
ad diſtringas, which are on 
42s, 6d. famp each, and 
4% be had at any law ſta- 
r ready printed, price 
1. 8d, eſe writs are not 
„ be figntd. Pay ſealing at 
fa office, 7 d. each. 


If the cauſe be tried in Lon- 


in or Middleſex, venire is to 


4 tefled the firfl return 9 
m in which cauſe is to 
ie, and returned ſome return- 
4% before trial; the diſtringas 
mf be teſted on the return-d, 

if the venire, and returnable 
the next return-day after trial. 
f at affizes, venire muſt be 
iel the firſt return-day pre- 
wding the a//izes, and return- 


able the laſt day of that term; 


the diſlringas muſt be 1efted on 
tte return-day of venire, and 


returnable the firſt return of the 


wxt lerm after the afſizes. 


If in London or Middle 5 
the venire is taken out by plain- 
bf": attorney in order to be al- 
bed him in coſts, hut never 
wed or ſealed, In London, 
carry diſtringas to one of the 
cnpters ; pay ſheriff for re- 
turning it 48. 4d. if common; 
44. 8d. if ſpecial. In Mid- 
deſex, carry ſame to the Se- 
of office in Took s court; pay 
there returning 14s. 8d. / 


'n a country cauſe, venire is 


urned by rf. deputy in pre 


nun, and the diſtringas by the 
waer-ſberiff in the country, 


In C. B. 


The plainti 's attorney muſt How to pro · 
make out writs of venire facias cecd in ſuing 
and habeas corpora, which r — 's 


are on a 28. 6d. flamp each, 
and may be had at any law fla- 

tioner's, price 23. 8d. The 
venire is figned by prothono- 
tary ; pay him 18. 4d. The 
habeas corpora is Agne by the 
clerk of the habeas corporas ; 
pay, when in London or Mid- 
dleſex, 23.; if at the aſſizes, 
15. . No precipe is made 
for the office on theſe writs, 


If cauſe not tried at time How the writs 
mentioned in habeas corpora, = be teſted, 


you make out a new writ, 

If yqu carry the old writ to the 
officer you ſave 18. 1d. Pay 
ſealing at ſeal office, 7 d. each, 


12 to be tried in London 
or Middleſex in term, venue is 


to be tefled the firſt return of” 
pike Further 725 "is to L- 


—_—_— 72 
er trial. ter term, teſſe 
7 venire mee 
term, and returnable 
neral return-day; and teſte of 
habeas corpora an quarto die 
poſt of return-day venire, 
and returnable firft general re- 
turn after cauſe tried. If at 
Ken, venire muſt be tefled 
the firſt return-day of the term 
ceding the afſizer, and re- 
turnable the las day of that 
term ; the habeas corpora muff. 
be teſted on the-return-day of , 
Ff4 venires 


OF THE PROCEEDINGS (ch . 


Of ſuing out Jury Proceſs, &c, 


yenire, and returnable the fi 
return of the next term after the 


Mes. 


Fu London or Middl: 
the venire is taker out by _ 
tiff®s attcrney in order to be al. 

d him in coſts, but never 
fegned, ſealed, or - uſed. In 
London, carry habeas corpora 
te one of the compters ; pay He- 
riff for returning it 4s, 6d, 
In Middleſex, carry ſame to the 
Heri f office in Loot court ; 
pay there returning 125, If in 
4 country cauſe, venire is re- 


turned by ſheriff 's «pu in 


- town, and the diſtringas by the 


under Seri in the country, 


Tube forms of the ſeveral writs are as follow: 


In B. R. 


ace of God, of Great Britain, 
2 and Ireland, Kin » 


term, twelve free and lawful 
men of the body of your county, 
each of whom has ten pounds 
by the year, of lands, tenements, 
or rents, at the leaſt, by whem 
the truth £9 matter may be 
the better n, and who are 
nowiſe of kin either to A, B. 
the plaintiff, or to C. D. the 
defendant, [the 2 muſt be 
deſeribed ar in the pleadings, ) 
to make a certain jury of the 
county between the parties afore- 


In C. B. 

George the Third, by the 
grace of God, of Great Britain, 
France, and Ireland, King, 
Defender of the Faith, &c. to 
the ſheriff of Efex, greeting : 

com you, that you 
cauſe to come before our juſtices 
at Wiftminſfter, on the Morrew 
7 the Purification of the Bleſſed 

irgin Mary, twelve free and 
lawful men of the body of yur 
county, each of whom has ten 
pounds, of lands, tenements, or 
rents by the year, at leaft, by 
whom the truth of the matter 
may be better known, and who 
are in nowiſe of kin either 10 
A. B. the plaintiff, or to C. D. 
late of, Ec. er to E. F. late of, 
Sc. (if the defendant be de- 
clared again with an alias 
dict. or as an executor or ad- 
miniſtrator, he muſt be here dt. 
feri 4, as in the Mating.) 


ERR ooo ox, DP mr —» MY WW: yu, © 


the time aforeſaid. 


Ke. V.] FROM ISSUE TO TRIAL, 


Of ſuing out Fury Proceſs, e. 


ſaid, of a plea of treſpaſs to make a certain jury of the 


as the caſe, (or whatever the coun'y between the parties 
ation is, ) becauſe as well the aforeſaid, in a plea of (as 
ſaid C. D. as the aid ” oY caſe may be,) becauſe as 
between whom the matter in well the ſaia C. D. and E. F. 
variance is, have put them- (the parity who firſt takes the 
ſelves upon that jury ; and have iſſue,) as the ſaid A. B. be- 
there then the names of the tween whom the matter in va- 
jurors, and this aurit. Wit- riance is, have put themſelves 
wh, Lloyd Lord Kenyon, at upon the jury; and have there 
Wiftminſter, day of the names * the jurors, and 
| ' (the firſt day of the this writ. Witneſs, Sir James 
term,) in the 34th year of our Eyre knight, at Weſtminſter, 
reign, the 23d day of January, in the 
Mansfield & Way. 354th year of our reign. + 

{ Prothonatary's name.) 


If there are two ſheriffs, and one is a party or in- 
tereſted, by being related to either of the parties, or 
the like, venire ſhould be awarded to the other only; 
or if both are intereſted, or there be only.one ſheriff, 
then to the coroner of the county; and if both ſheriff 
and coroner are intereſted, then the venire ſhould be 
awarded to elizors, two perſons choſen by the maſter 
in K. B. or prothonotary in C. B. (upon motion in 
court) for that purpoſe. Holland v. Heron, Bar. 465. 


But in theſe caſes there is a ſpecial ſuggeſtion and 
award of the venire on the iſſue, ſo that it is only fol- 
lowing the ſame in making up the record. Vide, Of the 
Iſue, ſect, 1. of this chapter, 2 


If it be a Welch iſſue, and award of venire into next 
Engliſh county, the /urata, venire, and diſtringas are the 
ſame as in common caſes. 


If the defendant carries down the cauſe by proviſo, 


the writ runs thus: „And have here the names of the ed cown by 


« jurors, and this writ;” provided always, that if two 
writs ſhall thereupon come to you, that you only re- 
turn one of them to our ſaid court before us, if in B. R. 
or to our ſaid juſtices at Weſtminſter, if in C. B. at 


bs 
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How if theriff 
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How if Welch 
iſſue. 
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mt OF THE PROCEEDINGS 


[Ch, IX, 


Of ſuing out” Jury Proceſs, &c. 


In B. R. 


Form of di- The form of a diſtrin 
ftringas in B. R. juratores #s as follows : * 
and habeas cor · | 

PCB. George the Third, Ic. to 


the fberiff of Middleſex, greet- 
Weſtminſter. ing: We command you, that 
(a) If it is a ſpe- you diffrain (a) the bodies of the 
cial jury, here ſeveral perſont named in the 
ſay, 83 2 panel hereumto annexed, jurors 
— 70 90 ſummoned in our court before us, 
ing through the between A. B. plaintiff, and 
maſter's or C. D. defendant, by all their 
E. —— I lands and 3 8 2 baili- 

„wic, fo that neither they, nor 
— 44 any one of them, do intermeddle 


ed, &. 
_ other command in that behalf; 


and that you anfeoer to ut for 
the iſſuer of the ſame, fo that 
you = Te bodies befere us 
at Wiſtminſter, on (the firſt 
 return-day after the trial, or 
before our right truſty and well» 
beloved Lleyd Lord Kenyon, our 
chlef juſtice, aſſigned to hold 
lent in our court before ut, if 


he ſhall firſt come, on 
the dayo/ C( the ay of 
trial) at iner Hall, in 
the county of 
ſaid, according to the form of 
the flatute in ſuch ” made 
and —— to ws ta cer- 
tain jury between the ſaid par- 
ties, of a plea of tre/paſt on the 
eaſe, and to bear their judg+ 
ments of many default: ; and 
+ have you there the names of the 
Surors, and this writ, Ming, 
Lloyd Lord Kenyon, at r- 
minſ/ter, the day 0 
(the return day of the venire,) 
in the 34th year of our reign, 
5 Mangel & Way. 


therewith, until you ſhall have ple 


MiddliJox afore- 


InC.8B. 
The form of a habeas cor. 
pora juratorum i thus : 


grace of God, of Great Britain, 
France, and Ireland, King, De- 

fender of the Faith, &c. to the 
feeriff of M. greeting: We com. 
mand you, that you have before 

our juſtices at Weſtminſter, from 

the day of Eafter in fifteen days, 

(the next return after the 

trial.] or before the right bo- 

nourable Sir ame: Eyre, knight, 

our chief juftice aſſigned to hold 
as in our court of the bench, 
by force of the ſtatute in that 
caje provided, if be ſhall come 
before, on the day of 
( the day of the fittings, ) at 


Wiſtminſter Hall in your county, 


the bodies of feveral prr/ens 
named in the panel annexed to 
this writ, jurors, ſummoned in 
onr court, fore our Juſtices at 
Wyi/tminſier, between A. I. 
plaintiff, and C. D. late of, 
e. and F. F. late of, We. g 
a flea of taking and wnjuſtly 
delaining cattle, (at the c 
it,) to make that jury, and 


: bawe there this writ. Witneſt, 


Sir Tame; Eyre Knight, at 
Weſtminſter, tht 12th day of 
February, in the 34 year of 
our reign, 

( Prothonotary's nam.) 
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gre, V.] FROM ISSUE TO TRIAL, 435 


Of ſuing out Fury Proceſs, &c. 


If in London, the diſtringat or habeas corpora run If in London 
thus: „At the Guildhall of the city of London afore- 
« ſaid.” If at the aſſizes thus: © Or before our juſ- or at aflizes. 
« tices aſſigned to hold the aſſizes in your county, if 
« they ſhall firſt come on (the commiſſion- day,) at 
« (place where aſlizes held) in your county, accord- 
« ing,” &c. 


If the action is by original in B. R. you make the If aon by 
wnire and diſtringa: returnable ubicung. or, * Where. original in R N. 
« ſoever we ſhall then be in England,” put in the de- 
fendant's addition, and leave out the word “ then,” at 
the concluſion of the writ, 


Upon the traverſe of an inquiſition ſent out of Chan- How on tra- 
cery to be tried in B. R. the venire facias muſt be made verſe of inqule 


ion out of 
returnable on a general return-day, not on a day cer- — — 
uin. Rex v. 1 1 Wil. 77. . "0 


The diffringar is amendable j the di/ringas in debt Din 
was de placite, with a blank, and after verdiQ held am j 
amendable, Ld, Raym. 1143. the venire fuciat being 


right. 


Motion to amend the writ of habeas corpora juratorum, (o habeas cor- 
after the trial, returnoble on Wedneſday next after pora juratorumg 
eicht days of the Purification, inſtead of Wedneſday 
iu fifteen, days of Eaſterz and on ſhewing cauſe, the 
rule was made abſolute for the amendment. Waldo v. 

Harriſon, Bar. $. 


The writ of habeas corpora juratorum being wrong, to jurata in re- 
in the day of ni Prius had been ordered to be cofd of nit 
amendedz and afterwards it was moved to amend pris _— 
the jurata in the record of niſi prive, The court were 
of opinion, that as the writ was amendable by the ſta» 
tute 5 Geo, and was amended, and the day of 3 
priue thereby rightly appointed, the jurata, which 
not an award of the court, but only to annex the pro- 
ceedings, and is wrong by miſpriſion of the clerk, 
ought to be amended end made agreeable to the writ; 
and the amendment was ordered. . 


The 
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At what tme The cauſe was at iſſue, and the record of ni priys 
hey ought 10 habeas corpora, and jurata were all made up for trial 
amended: t a certain ſitting z but the cauſe not coming on to be 
tried at that day, the plaintiff's attorney 5 to have 
too late after altered the record of , prive writ and jurata for a ſy. 
verdict; ture day of ſitting, but neglected fo to do, or to re. 
but a venire de ſeal the ſame, although he was apprized thereof; ſo 
novo will be the cauſe was tried at a future day, and it appeared, 
upon the face of the /urata, & c. that the cauſe was 
tried after the day of ni: privs mentioned therein, and 
there was a verdict for the plaintiff; and now plaintiff 
moved to amend the habeas corpora and the jurata, and 
the defendant moved to ſet aſide the verdict. But, on 
ſhewing cauſe, the whole court were clearly of opinion, 
that the trial was coram non fudice, and diſcharged the 
rule for an amendment, but were of opinion, that they 
ought ex officis to order a venire de novo to be awarded; 
which was ordered accordingly. Crowder v. Rooke, 

2 Wil. 144. ; 


In fome eafes, Tf a fair and impartial trial cannot be had in the 
though venue county where venue is laid, court may be moved not ta 
venire will be change the venue, but to award the venire into another 
ordered tobe county; which is done by the party entering a ſug- 
— county, geſtion on the roll, wherein ſhould be ſuggeſted, upon 
%* the record, the facts, proving that ſuch impartial trial 

could not be had otherwiſe. Rex v. Harris, Burr, 1332. 


It is uſual alſo, in ſuch caſes, to change the venue, 
See tit, Venut. | | g 


B. B. 1. Of Jury Procgſi in Counties Palatine, 


Of jury proceſs When a cauſe of action ariſes in a county palatine, 
in county Pal. and the venue is laid there, the trial muſt be had by a 
jury of the palatinate; but as the king's writ does not 
Record ſent by run there, the record is ſent by a writ of mittimus to 
8 the juſtices of the county palatine, commanding them 
to cauſe a jury to be ſummoned to try the iſſue between 
the parties, and to return the ſame, when tried, to the 
courts at Weſtminſter, for the parties to hear judg- 
ment thereon. E | 15 5 
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In this caſe there is always a ſpecial ſuggeſtion on the Suggeſtion for 
ſue, and ſpecial award of the mittimus (ſee Appendix that purpoſe, 
V); the mittimus itſelf, which is the only writ ſued out 
here, is now ſent (the record being paſſed in ſame 
manner as other records are) and is in the following 


form : 


George the Third, Ec. to our juſtices of our county palatine of Form oi mittl. 
Cher, greeting : The tenor of e — befere — at g mus to a county 
nin ler, bebauten A. B plaintiff and C. D. defendant, in a plea — 
of treſpaſs on the caſe, wwe ſend you incleſed herein, commanding 
that you, ( having inſpected the ſame,) by our writ of our ſaid 
— d cummand the ſheriff of the ſame county, that he cauſe 
twelve free and lawful men of the body of the county, lo come be- TThe venlte and 
fire you at your next ien after this writ ſhall be delivered to habeas corpora 
you, each of whom having 101. a year at leaſt of lands, tenements, are made out 
rents, by whom the truth of the matter may be the better known ere. 
andinquired into, and who are in nowiſe related either to the ſaid 
A. or t2 the aforeſaid C. to recognize and make a jury of the county 
between the ſaid parties in the plea afureſaid, becauſe as well the This writ is 
ſaid A. as the ſaid C. betauern whom the ſaid controverſy is, have put tigned with 
themfelwves upon that jury; and alſo that you make ſuch further Meſſis Provoſt 
proceſi againſt the ſaid v. fo to be inpanelled, between the ſuid — , = * and 
parties as are in this bebalf uſed and commonly made, according 
to the lau and cuſtom of the Jaid county, unitl the ue aforeſaid 
between the ſaid parties ſhall be fully tried; und when the wveri- signing 18. $4. 
featien and iſue —— ſhall be there made and tried before you, ſ. ul d. 
then do you ſend the record of the aid plaint, together with twery 
thing ihe hall then and there be done Lefore gun therein, and aljo 
this aurit before us at Weſtminſter at a certain day which you jhall 
= to the ſaid parties to be there to hear judgment thereupon, 

itneſs Lloyd Lord Kenyon, Cc. Mansfield & Way, 
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Although all local actions ariſing in a county palatine What aQions ts 
nuſt be tried there, yet ſuch trial is ſubject to the ſame cee 
exceptions and regulations as in other counties, as if an — —— 
impartial trial cannot be had, the venire may go to the vous ſubject. 
next Engliſh county, where the King's writ run. Vide 


King v. Amery, 1 D. & E. 366, 


It is obſervable, that there is no inſtance, except now far cauſe 
that of the King & Johnſon, where the court has ever 0'a%ion mult 
ſent a record by mittimus to be tried in a county palatinen e 
where the fact did not ariſe there; and Mr. Juſt. Buller 
laid in the above caſe, he very much doubted the power 
of the court to do it. 


It 


3 or THR PROCREDINGS cc. M. 


Of ſuing out Jury Proceſt, &c. 

It is not quite clear when the doctrine of ſending re- 
cords by mH into county palatine was firſt taken up, 
but in 11 W. 3. (12 Mod. 313.) the court expreſaly 
ſaid, that they could not order a trial in the county 
latine of Laucaſter, and therefore they ſent the re- 
cord to be tried in Yorkſhire, as being the next 
county. 


Wherever the cauſe of action ariſes in Wales, and 
the venue laid in any county there, it has been before 
obſerved, that the wenire is awarded into the next 
Engliſh county. See Appendix N. & ſec. 1. of this 
chapter, | 


Now as to the meaning of the expreſſion of the next 
Engliſh county, it is ſufficiently explained in Plow. 200. 
where the reaſon given for directing the venue to the 
ſheriff of Hereford was, becauſe the town of Cardiff 
was in the county of Glamorgan in Wales, where a ſbe- 
ri of this kingdom of England cannot intermeddle, From 

is reaſon it is manifeſt, that it muſt be the next Eng- 
liſh county where the king's writ of venire runs. That 
is the only way of accounting for the Welch cauſes hay- 
ing always been tried in the next Engliſh county where 
the venire runs, and not in Cheſter, though, in fact, 
that is nearer to Wales. Per Buller J. in the caſe of 
The King v. Amery, 1 D. & E. 368. 


1 C. Of entering Cauſe for Trial. 
Of entering If the cauſe is to be tried in London or Middleſex, 
cauſes for trial, og 
Ia B. R. In C. 3. 
in London or 1t be entered in the mar- It muff be ſet down awith the 


Middleſex z _ 5 at Lord Kenyon's clue, juftire's marſhal; pay 
— in Serjcant ok 13 #: . leave the record and 
Chancery-lane, pay 118. 8d.; hab. cor, jur. with panel an- 
at which time the record, with mexed with bim. 
the diltringas and panel an- 

= muſt be left <vith mar. 


If 
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Of entering Cauſe for Trial, 
[f to be tried at the ſittings in term, it muſt be u. — 


entered 

, 
| 7 1 exclgſve befare the Tue days incl the * 
N hay fo 1 day dag which 1 be» 15 
q forejuch fitting, 1 
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If to be tried at the ſittings after term, it muſt be at ſintings aſter 
eutered, and the record delivered to the marſhal. term. 


If in Middleſex, the firfl day Whether in Middleſex or 
of the fitting after term. | London, two days at leaf b. 
fore the adjourument- day. Hil. 
If in London, two days be» 32 G. z. 
fore the adjournment-day in 
Laden. Id. 


oo = CF _am—_w 


If the cauſes be not entered in proper time, defend- Of the ne reci- 
ant may enter a ne recipiatur, or marſhal may refuſe to PlAtur. 
receive them, 


Ane recipiatur may be entered in C. B. after eight 
o'clock in the evening of the ſecond day preceding the 
adjournment-day. Hi. 32 G. 3. 


And if it be a ſpecial jury cauſe, the rule ſor a ſpe- 
cial jury muſt be drawn up, and the cauſe marked as a 
* jury in the marſhal's book of cauſes before 

adjournment-day afrer each term, R. Trin. 


30 Geo. 3. 


if plaintiff be hindered from trying his cauſe by the 
defendant's entering a recipiatur, the plaintiff may try it 
at the next fitting ; if in London or Middleſex, upon 
giving notice to the defendant or his attarney, on the 
> of the ſitting on which it ſhquld have been tried, 
before the riſing of the court. R. Mich. 4 Ann, 


A ne recipiatur ſhall be allowed to be entered for the 
ſittings at 1, prius after every term, unleſs the records 
of uit privs and the writs be made up and brought into 
court on or before the days and fittings- reſpectively. 
Hil, 8 Geo. I, Q B, : y 


% aq 3 AZ £2... 1... 


19 
_ 


5 Ss % 


3 Every 


as or THE PROCEEDINGS ch. ix. 


Of entering Cauſe for Trial. 

Every cauſe to be tried at nf prive in London and 
Middleſex, ſhall be tried in the order in which it was 
entered, beginning with remanets; unlefs it ſhall be 
made out to the ſatisfaction of the judge in open 
court, that there is reaſonable cauſe to the contrary ; 
who, thereupon, will make out ſuch order for the trial 
of the cauſe ſo put off, as to him ſhall ſeem juſt ; notice 
to be given by the clerk of vii priur. Mich. 17 Geo. 2, 
B. R. The ſame in C. B. Hil. 14 Geo. 2. 


If tobe tried at If the cauſe is to be tried at the aſſixes, 


In B. R. : BCB. 

Aer having paſſed the re- Having paſſed the record, at 
cord as before, and having get in the other caſes, and got ve- 
the venire returned in town nite returned, ſend it with the 
with the under-ſperiff, ſend dil- record into the country, the fhe- 
tringas and venire into the riff will return the habeas cor. 
country with the record, c pora juratorum in the ceuntry, 
the writ and record to the take them all to judge's marſpal 
Judge's marſhal at the judge's at aſſize town, and have them 
lodgings at aſſixe town, and entered, 

there enter them together, pay 


46. 8d. 


All country cauſes muſt be entered before the ſitting 
of the court, on the day after the commiſſion- day, ex- 
cept in Norfolk and Yorkſhire ; in which counties they 
may be entered any time before the ſitting of the court 
on the ſecond day after the commiſſion-day. R. H. 
14 G. 2. | 


— D. Of the Cauſe being made a Remanet. 


— 2 ; How, if the cauſe be made a remanet in town. | 


N | In B. R. Ia C. B. 


as If the cauje is not tried the day If the cauſe is not tried the 


the fitting, it is then made a day of the fitting, you muft ap- 

— the marſhal, of 11 tis marſhal to get it made 

courſe he alters the jurata, * a temanet, pay bim 48. = 
m 
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ur the return to the day of the 
uxt fitting, (if it be a proper 
wurn-day,) if not, the next 
in; re. ſeal it, pay 18. annex 
nn the record again, as there 
i: 0 occaſion for the ſper;ff to 


nurn a new pannel, nor is there 


xcafton for @ new amp. 
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Of the Cauſe being made a Remanet. 
kin 5.5. get the diſtringas, al. your habeas corpora jurato- 


rum, and alter the return 10 
the next return-day after the 
next ſittings, and re-ſeal it, pay 
1d.; annex it to the recor 
again, and get the clerk of the 
treaſury, Mr. Jefferies, to alter 
the jurata 10 the /ame return as 
the habeas corpora juratorum; 


441. 


3 ook 


— — wy - — 


there is no occaſion to have 4 
new pannel returned, nor a new 


Aamp. 


How, if a remanet in the country. 


If the cauſe is made a remanet at aſſizes, application 
muſt be made to the aſſociate for the record, to which 
ne annexed the venire, deftringas, and pannel; then 
make the proper alterations in the returns and day of 
the fittings therein; then carry the record to the niſi 
nur office to be re- ſealed, and the venire and diftringas 
to the ſeal office, where is paid for re- ſealing each one 
penny; annex them together, and leave them again 
vith the aſſociate, to whom is paid 5s. for making it a 
remangt. 


Whenever cauſe is a remanet, it is abſolutely neceſ- 
ſary to alter the jurata, See the caſe of Crowder v. 
Raye, above cited. 


oherwiſe,) that in all caſes, where a caufe goes down to 
trial, and goes off upon any occaſion without the fault, 
contrivance, or management of the parties, and is 
terwards brought down again to trial, the coſts of ſuch 
former abortive going to trial, ſhall be taxed and al- 
bowed to the party finally prevailing, in the ſame man- 
ter as if the cauſe had gone off upon a remanet. Burchall 
„ Bellamy, Burr. 2693. Before it was confined to the 
lngle caſe of a remanet. | | 


ant both carry down 


In the country. 


It is now ſettled in both courts, (though formerly How as to tofts 
in caſe of rema- 
net, or the cauſe 
going off on 
af other grounds. 


And on trials by proviſo, where plaintiff and defend - On what record 


the record at the ſame time, the to proceed 
trial when trial by 
proviſo. 
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Of Special Furies, | 
trial ſhall be on the plaintiff's record, if he enters it 
with the marſhal; but if he refuſes or omits to enter 
it, defendant may proceed on his record. 


SECTION VI. 


Of Special Furies. 
introduction of Special juries were originally introduced in trials at 
ſpecial juries. bar, when the cauſes were of too great nicety for the 
g diſcuſſion of ordinary freeholders, or where the ſheriff 
was ſuſpected of partiality, though not upon ſuch ap- 
parent cauſe as to warrant an exception to him, 3 Blac, 
Com. 357. 


And indeed before the ſtatute of 3 Geo. 2. 2s ap- 

pears by the preamble, it was doubted whether ſpecial 

juries could be had in any common cauſe at ni prius 

Row to be had without conſent. Now, indeed, it may be had in 
in any caſe; ,. All caſes; but unleſs the judge at the trial be of 
certifies, — opinion that it is a cauſe of ſufficient importance to 
not allowed. warrant a ſpecial jury, he will not certify, and the 
party will not be allowed the extra coſts thereof, though 


he have a verdict. 


Stat. 3G. 2. By the 3 Geo. 2. c. 25, f. 15. “ Whereas ſome 
c. 25. as to ſpe - c doubt hath been conceived, touching the power of his 
cial juries ee Majeſty's courts of law at Weſtminſter, to appoint 
« juries to be ſtruck before the clerk of the crown, 

- © maſter of the office, prothonotaries, or other proper 

cc officer of ſuch reſpective courts, for the trial of iſſues 

« depending in the ſaid courts, without the conſent of 

« the proſecutor or parties concerned in the proſecution 

as fait then depending, unleſs ſuch iſſues are to be 

© tried at the bar of the ſaid courts ; Be it declared and 
« enacted by the authority aforeſaid, that it ſhall and 
% may be lawful. to and for his 2 courts of 
« King's Bench, Common Pleas, and Exchequer at 
% Weſtminſter reſpectirely, upon motion made on be- 
« half of his eg his heirs or ſucceſſors, or on 


* motion of any proſecutor or defendant in any — 
„ ment, 
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ment, or information for any miſdemeanor, or in- 
« formation in the nature of a que warrants, depend- 
« ing, or to be brought or proſecuted in the ſaid court 
« of King's Bench, or in any information depending 
« or to be brought or ** in the ſaid court of 
« Exchequer, or on the motion of any plaintiff or 
« plaintiffs, defendant or defendants, in any action, 
« cauſe, or ſuit whatſoever depending or to be brought 
and carried on in the ſaid courts of King's Bench, Com- 
« mon Pleas, and Exchequer, or in any of them; and the 
« ſaid courts are hereby reſpectively authorized and re- 
« quired, upon motion as aforeſaid, in any of the caſes 
« hefore-mentioned, to order and appoint a jury to be 
« ſtruck before the proper officer of each reſpective 
« court, for the trial of any iflue joined in any of the 
« ſaid caſes, and triable by a Jury of twelve men, in 
« ſuch manner as ſpecial juries have been, and are 


« uſually ſtruck in ſuch courts reſpectively, upon trials 


„nt bar had in the faid courts ; which ſaid jury, ſo 
« ſtruck as aforeſaid, ſhall be the jury returned for the 
« trial of the ſaid iſſue,” 


By the 24 Geo. 2. c. 18. „The perſon or party who Stat. 24 Geo. 4. 
* ſhall apply for a ſpecial jury, ſhall not only bear and 8 — 
pay the fees for ſtriking ſuch jury, but ſhall alſo pay and judge cer- 


4 and diſcharge all the expences occaſioned by the trial tifying. 


« of the cauſe by ſuch ſpecial jury; and ſhall not have 
any other or further allowance for the ſame, upon 
© taxation of coſts, than ſuch perſon or party would be 
entitled unto in caſe the cauſe had been tried by a 
common jury, unleſs the judge, before whom the 
« cauſe is tried, ſhall, immediately after the trial, cer- 
" tify in open court, under his hand, upon the back of 
« the record, that the ſame was a cauſe proper to be 
tried by a ſpecial jury.” 


And, by the ſame ſtatute, No perſon that ſhall 
i ſerve upon a ſpecial jury, or be returned, ſhall be 
© allowed, or take ſor ſuch ſerving on any ſuch jury, 
more than the judge who tries the cauſe ſhall think 
* reaſonable, not exceeding 1/. 15. excepting cauſes 
* where a view hath been directed.“ 


02 * 
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Of Special Furies. 
If a ſpecial jury is required, get counſel's fignature to by; 
indorſed, To move for ſpecial jury; it is a — a — 


10s. 6d. ge for rule thereon at clerk of rules in B. R. 9 e- n 
condary in C. B. and then get appointment from the maſter in m 
B. R or prothonotary in C. B. to nominate the forty-eight ; ſerve - 
copy on en of the other fide, and alſo on the ſberip; oo ret 
maſter or prothonotary and ſheriff two guincas each; + 4 clerk c 
will make out copies for each party, pay 25. 6d. in B. R. 58 in ci 
C. B. When you are ready to ftrike, procure another appuint- 12 
ment from the maſter or prothonotary ; ſerve copy of rule gain, D 
with the. ſecond appointment on the oppoſite attorney; attend ac. 

cordingly on maſter. or prothonatary, who will ftrike out twenty. | 
Four, i. e. twelve on each fide, plaintiff firſt ebje&ing ; and ihe hel 
other twenty-four will be ſpecially named in diſtringas, or habeas G 

corpora juratorum. 

Ts is generally ſettled between the parties who ſhall ſur out the 
diſtringas, or habeas corpora juratorum. Ut cem, hmwvever, the 
that in C. B. the party whoſe ſpecial jury it is ſhould, in ftrid. ter 
pi ſue out habeas corpora juratorum; but in B. R. the fer 
Alaintiff muſt do it, notwithſtanding it is defendant's ſpecial thi: 
Jury. Wa 

On a motion for a ſpecial jury, no netice of the motion or aff- - 
davit of the fatts is neceſſary. ba 

It may be here obſerved, that the ſtatute 3 Geo. 2. 
which is for the regulation of juries merely, gives the 10 
ſubje a liberty of having a ſpecial jury in all caſes ut: 
whatever, which before that ſtatute was only granted wh 
under certain circumſtances. This general licence being de 
too often abuſed; the 24 Geo. 2. afterwards enacts, gal 
That no coſts of ſuch ſpecial jury ſhall be allowed, un- Gal 
leſs the judge certifies ; but the manner in which that M 
ſpecial jury is to be returned, and the other incidents b. 
relating to them, remain juſt the ſame as before the tary 
paſſing of that act: For the ſtatute of 3 Geo. 2. on 
which ſpecifically directs in what way juries are to ban 
be returned, and the like, does not extend to ſpecial 18 
juries. The method, therefore, of proceeding by 
ſpecial jnries, is in no reſpect altered, but mult be 0 
in the ſame form and in the ſame manner as before ſtrik 
the act. See the caſe of the King v. Perry, 5 D. & E. * 

| 


463. 


Motion 
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Se, VI.] 


ief Motion in C. B. for a ſpecial jury, as of courſe; In what time 
ay hut, before the rule was drawn up, the ſecondary doubt- —_ Jury 
ſe- ing, prayed the direction of the court; and it appearing moved for. 

* that common jury proceſs had been awarded, iſſued, and 

* returned, and that the cauſe ſtood as a remanet in the 

2 chief juſtice's paper, the court refuſed to grant a ſpe- In C. B. 

is cal jury; though, in the country cauſes between aſ- 

1 {zes and aſſizes, the practice is otherwiſe. Bar. 461. 

in, Dibſon v. Stevens, 

c 

4 So after a venire facias and return filed, the court x 
e 


held the motion for a ſpecial jury too late. Clarke v. 
Seppard, Bar. 488. | 


After a common jury returned in Middleſex, and 


the 8 

* the cauſe made a remanet by conſent, at the fitting af- 
4. ter laſt term, defendant moved for a 2 jury, of- 
the fering to take notice of trial for the ſecond ſitting in 


this term, and obtained a rule to ſhew cauſe, which 
was diſcharged. Per Cur. this has been done between 
aſſizes and aſſizes, but we cannot delay plaintiff in this 


4 cale, without conſent. Death or other accident may 
happen. Bar. 449. Croſs v Slipwith. 
2, It is obſervable, that the above caſes are in the Com- 
0 mon Pleas, * in A 1 Bench the time is fixed by a 
es ute rule of court, Trinity term, 30 Geo. 3. 1790, ; | 
ed whereby it is ordered, 'That no A. for * future * 
8 be tried by a ſpecial jury, unleſs the rule for ſuch ſpe- 
, cial jury be drawn up, and the cauſe marked, as a Go. 
Ne cial jury, in the marſhal's book of cauſes, before the 
at adjournment-day after each term: If either of the 
ts parties ſhall neglect to attend the maſter or prothono- 
he tary ſtriking a ſpecial jury, the maſter or prothonotary, 
2 on behalf of the abſent party, ſhall ſtrike out twelve 
to names, Trin. 8 W. 3. 2 Lil. Pract. Reg. 122, 123. 
al 1 Sal. 405. | 
by | W | 
be Court was moved for directions to the maſter to How maſter 
re ſtrike out twenty-four of the ſpecial jury ex parte, in may proceed ex 
E. parte to ſtrike 


caſe the defendant and his agents ſhould omit to attend Ft f fel 
tie maſter's next men The motion was founded * 
on an aſhdavit of three appointments having been made, 
ad their declining to ſtrike out ti, a day ſbould be ap- 
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pointed the trial. The ſpecial jury had been no- 
minated in laſt term, but the twenty-four had not 
been ſtruck out by the parties, and the cauſe was not 
then tried, but was intended to be tried at the ſittings 
after this term. The defendant's attorney attended the 
maſter's third appointment to ſtrike out, but declined 
doing it, for the reaſon above-mentioned. Lord Mans. 
held was clear the maſter might do it without any di. 
rection from the court, and declined giving him any in 
particular; but had no doubt he might do it now jul ag 
if he had proceeded laſt term, and that it was right for 
him to act as uſual, unleſs there ſhould appear any par. 
ticular reaſon to the contrary. Rex v. Hart, Cow. 412, 


Same jury may Tt is no reaſon why the ſame jury ſhould not ſerve 

— for the trial of a cauſe, which has been already ſtruck 
for a former intended trial, merely becauſe there had 
been a change of ſheriffs in the mean time. B. Cow, 
412. | 


So held alſo in C. B. 


| If after a ſpec al The King v. Perry and others, Mich. 5 D. and E. 453, 
Jury truck, the This was an information for a libel. A ſpecial jury 
for deculr of had been moved for, and ſtruck in the uſual manner. 
jurors, . The information went down to trial; 3 — over 
. 97 the ſpecial jury, only part appeared. No tales was 
— 2 A. b ether — ae — was made a re- 
tried by the jury manei. fn this term, Wood moved for a new ſpecial 
firſt appointed. jury. On the day appointed before the maſter for 
ſtriking it, the defendant's attorney did not attend, and 

b it was ſtruck ex parte. Erſkine afterwards moved for a 
rule, to ſhew cauſe why Mr. Wood's motion for a new 

ſpecial jury ſhould not be diſcharged, on the ground 

that Jefendant wiſhed for the firſt ſpecial jury, and that 

he was entitled to have them by the cauſe. Bearcroft 

| ſhewed cauſe, inſiſting, that it was a rule of courſe to 

ſtrike a new ſpecial jury; the ſame jury was not to at- 

tend aſſize after aſſize; that there was an end of the 

original venire and diſtringat, and a new one ſhould now 

iſſue. But Mr. J. Buller read a MS. caſe of the King 

v. Franklin, which was an information for the libel 


called the Craftſman ; when this very queſtion was ſo- 


160 lemnly 


<< 2 Xx ww eu 


Sd as a a nn — a«. «+ ww 
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lmnly argued, and the court determined that the ſame 
jury ought to try the cauſe, and that neither party 
could inſiſt upon a new ſpecial jury, but that an alias 
dfringas to the firſt jury ſhould iſſue. 


He alſo mentioned the form of the diftringas, as a 
reaſon why it ſhould be the ſame jury; for, when the 
twenty-four are ſtruck out of the forty-eight, and a 
dfiringas iſſues, the diſiringas is returned, with the 
names of the jury ſpecially inſerted, they are put on 
the record; and how can they afterwards be got rid of? 
an alias diſtringat muſt 2 o, and the cauſe be 
tied by them. See the above caſe, where the ſubject 
is fully entered into. 


An action of covenant upon a charter-party was tried 
at the bar in Middleſex, by a ſpecial jury of the citizens 
of London, who all conſented to be ſworn, and waived 
any privilege as citizens of London, in not being obliged 
to go out of the city to ſerve on juries. Lockyer v. E. 
J. Company, 2 Wil. 1 36. _ | 


Section VII. 
Of granting @ View. 


The practice of granting a view is founded upon Authorized by 


the ſtatutes 4 and 5 Ann. c. 16. ſ. 8, and 3 Geo. 2. — 
c. 25. 


By the firſt of theſe it is enacted, “ That in any 

« actions brought in her Majeſty's courts of record at 

« Weſtminſter, where it ſhall appear to the court that 

« it will be proper and neceſſary that the jurors who 4 & 5 Ann. 

* are to try the. ifſues in any fuch actions ſhould have e. 16, 

« the view of the meſſuages, lands, or place in queſ- 

tion, in order to their better underſtanding the evi- 

«* dence that will be given upon the trials of ſuch iſſues 

"> * ſuch caſe, the reſpective courts, in which ts orf 
* ſuch actions ſhall be depending, may order ſpecial diſtringas and 


© writs of diſtringas or habeas corpora to iſſue 3 by which babeas corpora 
Gg 4 i the purpoſe 
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„ who then and there ſhall have the matter in queſtion 


Geo. 2. c. 25. 
14 


.« counties palatine for the cauſes in their reſpective 


OF THE PROCEEDINGS {Ch 1x 


Of granting a View, 
be the ſheriff, or ſuch other officer to whom the aid 
de writs ſhall be directed, ſhall be commanded to have 
&« ſix out of the firſt twelve of the jurors named in ſuch 
« writs, or ſome greater number of them, at the place 
« in queſtion, ſome convenient time before the trial, 


* ſhewn to them, by the perſons in the ſaid writs 


« named to be appointed by the court; and the ſaid Af 
« ſheriff, or other officer who is to execute the ſaid pant 
« writs, ſhall, by a ſpecial return upon the ſame, cer- 36. 
de tify that the view hath been had, according to the the 
* command of the faid writs.” | «at 

| 4 an 

And by 3 Geo. 2. c. 25. ſ. 14. © Where a view 

ce ſhall be allowed in any cauſe; in ſuch caſe fix of the Vv 
& jurors named in ſuch pannel, or more, who ſhall be move 
« mutyally conſented to by the parties or their agents rent 
te on both ſides, or if they cannot agree, ſhall be named the \ 


« by the proper officer of the reſpective courts of 
« King's Bench, Cemmon Pleas, Exchequer at Weſt- 
« minſter, or the Grand Seſhon in Wales, and the 


« courts; or, if need be, by a judge of the reſpective 
« courts where the cauſe is depending, or by the judge 
tc or judges before whom the cauſe ſhall be brought on 
te to trial reſpectively, ſhall have the view, and ſhall 
« be firſt ſworn, or ſuch of them as appear upon the 
« jury to try the ſaid cauſe, before any drawing as 
cc aforeſaid; and ſo many only ſhall be drawn, to be 
c added to the viewers who appear, as ſhall, after all 
« defaulters and challenges allowed, make up the 


« number of twelve, to be ſworn for the trial of ſuch 1 
& cauſe.” | pen 
tha 
The 4th of Ann. does not extend to criminal caſes, me 
fo that in them therę can be no rule for a view without Lo 
conſent, ſe 
As the above ſtatutes are clearly and fully explained, « 
and the whole doctrine of granting views ſettled and 
laid down in 1 Burr. 253. J ſhall content myſelf with | 
reciting at length what that reporter has ſaid upon the bo 
ſubject. ; | | | I 


Great 
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Great inconvenience had ariſen from the abuſe of Former incon. 
tens, and their being perverted into means of delay, to uf atis 
the intolerable hindrance of juſtice, Some late in- privilege. 
tinces ſhewed the miſchief in a glaring light; and, the 

example being once ſet, there was no doubt it would be 


flowed. 
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After the 4 and 5 Ann. c. 16. ſ. 8. views were views 

mnted upon motion of courſe ; and upon this act and granted of 
36.2. c. 25. f. 14. a motion prevailed, © That fix of _ 0 

« the firſt twelve upon the pannel muſt view and appear that "+ ghar 
«at the trial; if they did not, there could be no trial, firſttwelve ma 


« and the cauſe muſt go off,” viewers; 
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Where either party wiſhed delay or vexation, he productive of 
moved for a view. A thouſand accidents might pre- delay. 
rent a view, or fix of the firſt twelve from attending 

the view, or their attending the trial : he who wiſhed 

them not to attend, might, by various ways, bring it 
out. Where a defendant in poſſeſſion was well liked, 

and the plaintiff a ſtranger, or unpopular, gentlemen of 
themſelves found excules, "_— if the view was 
troubleſome and at a diſtance. Cauſes in ſeveral coun- 

ties had, at a great expence, been repeatedly carried down 

and put off, either becauſe there was no view, or be- 

cauſe ſix of the firſt twelve did not attend the view, or 

did not attend the trial; though twelve viewers ſhould 
appear at the trial, yet, according to the notion which 
prevailed, if fix of the firſt twelve upon the pannel were 

not among them, the cauſe could not be tried, 
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The tendency of this abuſe to delay, the vexatious ex- How abuſes re. 
pence, and the obſtruction of juſtice, was ſo manifeſt, medied. 

that the court thought it their duty to conſider of a re- 

medy: and at Mich, term 1757, and at other times, 

Lord Mansfield informed the bar to the following ef- 

ect: © That they had conferred together upon the 

* abuſe of views, and conſidered of a remedy in the 

power of the court.“ 


Before the 4 and 5 Ann. c. 16. ſ. 8. there could be Ho the matter | 

vo view till after the cauſe had been brought on to trial. — — 

Uthe court ſaw the; queſtion involved in 2 | 
whi 


Why that ſta- 


This ſtrict con- 
ſtruction cauſe 
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which might be cleared up by a view, the cauſe wa 
off, that the jurors might have a view before it — 
to be tried again. The rule for a view proceeded upon 
the previous opinion of the court, or judge at the trial, 
« that the nature of the queſtion made a view not on! 
ec proper but neceſſary ;” for the judges at the afſizes 
were not to give way to the delay and expence of aview, 
unleſs they ſaw that the cauſe could not be underſtood 
without one. However, it often happened, in fact, 
that, upon the deſire of either party, cauſes were put off 
for want of a view, upon ſpecious allegations from the 
nature of the queſtion, © that a view was proper,” 
without going into the proof, ſo as to be able to jud 
whether the evidence might not be underſtood with 
out it. 


This circuity occaſioned delay and expence; to pre- 
vent which, the 4 and 5 Ann, c. 16, ſ. 8. impowered 
the courts at Weſtminſter to grant a view in the firſt 
inſtance previous to the trial. 


As a view might be of uſe, and, in this ſhape, was 
attended with no delay, and but little expence, it be- 
came the practice to grant them of courſe upon the mo · 
tion of either party. 


be 3 G. 2. c. 25. ſ. 14. provides, © That, where 2 

tc view ſhall be allowed, the jurors who have had the 
& view ſhall be firſt ſworn (or ſuch of them as ſhall ap- 
« pear,) before any drawing ;” which means in appoſ- 
tion to ſuch other jurors as are to be drawn by ballot; 
and not to eſtabliſh, © that ſix at leaſt of the firſt twelve 
« ſhall be ſworn.” 


Upon a ſtrict conſtruction of theſe two acts in prac- 
tice, the abuſe, which is now grown into an intolerable 
grievance, has ariſen. Nothing can be plainer than the 


_ 4and 5 Ann. c. 16. ſ. 8, The courts are not bound to 
— fs — 5 grant a view of courſe; the act only ſays, “they may 
Ann. that it is «,grder it where it ſhall appear to them that it will be 


_ diſcretionary in cc 


proper and neceſſary.” 
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It is infinitely better that a cauſe ſhould be tried upon 
2 view had by any twelve, than by fix of the firſt twelve; 
or by any fix, or by fewer than ſix ; or even without 
any view at all, than that the trial ſhould be delayed 
from year to year, perhaps for ever. It can never be 
roper or neceſſary to grant a view which is aſked and 
uſed for ſo unjuſt a purpoſe, | 


There have been inſtances of great cauſes put off for Abſurdity and 
and though even nine, ten, or eleven viewers e viene, 
attended, yet upon objection, © that they were neceſſarily be- 
« not fix of the firſt twelve,” the cauſe has been put ing fix of the 
off, and a view moved for again, as of courſe, by the *** 


party who had availed himſelf of ſo glaring a chicane, 


We are all clearly of opinion, that the act of par- 
lament meant a view ſhould not be granted, unleſs 
the court was ſatisfied that it was proper and ne- 


eſſary. . 


The abuſe to which they are now perverted makes How remedied, 
this caution our indiſpenſaole duty; and therefore, $4 — 
upon every motion for a view, we will hear both parties, are in — 
and examine (upon all the circumſtances which ſhall be ing a vir 
laid before us on both ſides) into the propriety and ne- — pay 
ceſſity of the motion; unleſs the party who applies will conſent rule, 
conſent. to and move it, upon terms which ſhall prevent chat trial hal 
an unfair uſe being made of it, to the prejudice of the — on 


other fide, and the obſtruction of juſtice, 
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Lord Mansfield having made this declaration, his 
Lordſhip deſired the gentlemen of the bar to think of itz 
and if any objections ſhould occur, to mention them. 


The expedient propoſed by the court was univerſally 
approved. 8 


The firſt inſtance happened in Hilary term 1757, in a Firſt inſtance of 
great cauſe between Pierce and The Earl of Faulconberg this praclice. 
and others z which was an iſſue out of Chancery often 
tried at Durham by ſpecial juries, and now ordered to 
be tried at bar by ſpecial jury from Yorkſhire ; (ſee — 

| ru 


452 


Ancther in- 
ſtance hewing 
the utility 
thereof, 
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rule at large, together with the addition of the conſent, 


part infra, pa. 4532 454. 
Subſequent to this was the cauſe of The Earl of Dar- 


lington v. George Bowes, Eſq. ; which was an iſſuè out of 
Chancery, and had been thrice carried down to be tried 
at Durham, (where there are aſſizes only once a year,) 


at a great expence, and every time put off by the de- 


fendant, upon objections on account of the view. Once 
nine viewers appeared; but they were not ſix of the 
firſt twelve. Another time, only four viewers appeared 
at the aſſizes. In 1757, a view was granted by mutual 
conſent upon terins; but, by an accident (of a fall from 
his horſe) the judge of aſſize was prevented from trying 
it. The defendant Bowes moved in Trinity term 1758 
for a view, but refuſed to renew his former conſent, or 
to come into any terms; inſiſting, that by law he was 
entitled to a view of courſe. The plaintiff had likewiſe 
moved for a view, conſenting to the terms: both mo- 
tions were adjcurned to the laſt day of the ſame Trinity 


term 1758; when the court, upon all the circumſtances, 


rejected the defendant's motion, unleſs he ſhould con- 


ſent (within a week) to the terms propoſed ;—he would 
not conſent. The cauſe came on to be tried at Dur- 
ham, without a view, before Mr. Baron Smythe. It 
happened many of the jurors had viewed upon ſome of 
the former occaſions ; a verdict was given for the plain- 
tiff to the ſatisfaction of the judge. The defendant 
moved the court of Chancery for a new trial, becauſe he 
had been refuſed a view, and becauſe it might be fi: to 
have another trial before his inheritance was bound : 
Mr. Baron Smythe certified, * that he was ſatisfied with 
« the verdict ;” and alſo, © that a view was totally un- 
« neceſſary, there being no diſpute concerning the lo- 
« cality, diſcrimination, or limits of the premiſes, but 
c merely a queſtion, To whom certain lands be- 
« longed ?” The court of Chancery thought proper to 
grant another trial ; but approved of denying a view, 
unleſs he renewed his conſent, and made it part of the 
order for a new trial, © that he ſhould conſent to the 
« terms.” It was again tried before Mr. Juſtice Ba- 


thurſt, and a verCiCt was ſound for the plaintiff to his ſa- 
: ; Es tisfaCtion, 


ie, VII.] FROM ISSUE TO TRIAL, 


Of granting a View. 


txfation. The defendant moved the court of Chancery 
for a new trial, which was refuſed. 


Had not the court put a check to granting views from 
time to time as of courſe, a rich defendant, conſcious 
that the merits were againſt him, might, from pique or 
humour, or litigiouſneſs, have kept olt the cauſe as long 
j he lived for want of a view, upon a queſtion where a 


new could not be of the leaſt utility. 


The wiſdom and fitneſs of what the court had done to This new regu- 


late views was fo fully manifeſted upon the occa- 
fon of this cauſe, and appeared to be ſo well juſtified by 


lation of the 


mode of grant- 
ing views fully 


the authority given them by the act of parliament, and approved. 


by every principle of juſtice and convenience, that no 
party has ever ſince moved for a view without conſent- 
ing to the terms. And it is found in experience that 
views are now regularly had, and a competent number 
of viewers appeared at the trial. A view is not aſked 
now, except in caſes where it may probably be of uſe : 
and, as the non-attendance of viewers can now gratify 


neither party, both concur in wiſhing the dutyperformed, 


The rule that was made in the firſt inſtance that hap- 
pened after the expedient was propoſed by the court, 
and was received with general approbation, as is above 
mentioned, was drawn up in the following words: 

Saturday next after fifteen days of Saint Hilary, in 
the 3oth year of King George the 2d. Pierce Elq. v. 
Earl Faulconberg and others: 


“By conſent of counſel on both ſides, it is ordered, 
That there iſſue a diftringas juratores, to be directed 
* to the ſheriff of the county of York ; in which ſhall 
be contained a clauſe, commanding the ſaid ſheriff to 
* have ſix or more of the firſt twelve of the jurors to 
© be impannelled and returned, to try the iſſue between 
* the parties at the place in queſtion, before the time of 
the trial of the ſaid iſſue, to wit, upon, &.; and 
that B. R. on the part of the plaintiff, and T. W. on 
* the part of the defendants, ſhall attend on the ſame 
* day, and ſhew the matters in queſtion to the ſaid fix 

| « gr 


Form of rule 
entered into be- 
tween the par- 
.es. 
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The conſent as 
to terms, no 


OF THE PROCEEDINGS cu. I. 


Of granting a View. 
« or more of the firſt twelve of the ſaid jurors; and 
ce that the expences of taking the ſaid view ſhall be 


© equally borne by both parties, and no evide 
« be given on either fide at the time of taking eve = 


c And by the like conſent, it is further ordered 
& That in caſe no view ſhall be had, or if a view ſhall 
ec be had by any of the ſaid jurors, (whether they ſhall 
« happen to be any of the twelve jurors who ſhall be 
cc firſt named in the ſaid writ or not, ) yet the ſaid trial 
te ſhall proceed, and no objection ſhall be made on 
« either fide, either for want of a view, or that a view 
« was not had by any of the twelve jurors firſt named, 
« or for that it was not had b any particular number 
« of the jurors named in the faid writ, or for want of 
« a proper return to the ſaid writ, 


c On the motion of Mr. Morton, of counſel for the 
& plaintiff; and Mr. Gould, of counſel for the defend- 
« ants.” 


% 


The cauſe was tried at the bar on the 7th of May 
1757, and a full jury of viewers appeared. 


The above-recited rule was for a view to be had by 


com- a ſpecial jury, and was made abſolute at once, being 


afterwarc's 
ted in firſt 


z 


how mere mo- 
tions of courſe. 


conſented to by both parties: But during the remain- 
der of the ſame term (of _—_— 57,) and alſo during 
the three following terms (of Eaſter, Trinity, and Mi- 
chaelmas 1757,) the court, upon proper affidavits, 
granted like rules ( mutatis mutandis ] in caſes that were 
to be tried by common juries, making them only © to 
« ſhew cauſe,” not abſolute in the firſt inſtance. The 
next term (Hilary 1758) they made ſome of them © to 


c ſhey cauſe,” others abſolute in the firſt inſtance, but 


none without proper affidavits. Soon after, viz, in 
Trinity term 1758, they made all theſe rules abſolute 
in the firft inſtance ; ſome upon affidavit, others as of 
courſe ; ſince which time they are become motions of 
courſe, without affidavit, - a counſel's mere ſignature 
being ſufficieut, 


The 


PPP V „ 


Of granting a View. 
The form of them is as follows: 


- 0 «Is 

* * . 
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If the trial is to be by a ſpecial jury, the rule runs 
thus: | 


« It is ordered, That there iſſue a writ of diffringas Form of rule, 

« ;uratores, & c. &c. taking thereof,” (in the words of . in — 
the firſt clauſe of the above-recited rule between Pierce] et 
and Lord Faulconberg and others.) 'The additional 
cauſe is expreſſed in theſe terms: The plaintiff (or 
the defendant, viz. the party who prays the view) 
« conſenting, that in caſe no view ſhall be had, or if 
« a view ſhall be had by any of the ſaid jurors, whe- 
« ther they ſhall happen to be any of the twelve jurors 
« who ſhall be firſt named in the ſaid writ or not, yet 
« the ſaid trial ſhall proceed, and no objection thall be 
made on either fide on account thereof, or for want 
« of a proper return to the ſaid writ.” 
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The rule for a view, where the cauſe is to be tried Form of rule, 
by a common jury, could not continue the ſame ſince de. in commou 
the balloting at, (Ie: 2. c. 25.) as it was before, nor Ju cautes. 
could it be exactly like that for views by ſpecial juries 

y reaſon of the particular directions given by the 14th 

jon of the balloting act); but it uſed to run much 
like it, only mutatis mutandit. The preſent form (ſince 
that act) is this: It is ordered, That there iſſue a writ 
« of diftringas juratoret, to be directed to the ſheriff of 
« the county of Y. in which ſhall be contained a 
« clauſe, commanding the ſaid ſheriff to have fix, or 
„ ſome greater number of the jurors to be impannelled 
* and returned, to try the iſe between the parties, 
ho ſhall be mutually conſented to by the ſaid parties, 
* or their agents, at the place in queſtion, before the 
time of the trial of the ſaid iſſue, to wit, upon, &c. 
* and that R. R. on the part of the plaintiff, and T. W. 
* on the part of the defendant, ſhall attend on the 
* ſame day, and ſhew the matters in queſtion to the 
© ſaid fix, or ſome greater number of the ſaid jurors, 
* who ſhall be mutually conſented to as aforeſaid z 
* and that the expences of taking the ſaid view ſhall be 
* equally borne by both parties; and no evidence 
7 Y P « ſhall 
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viewers on the 
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Of granting a View. 
ce ſhall be given on either fide at the time of taking 
cc thereof.“ 


The additional clauſe, now added to this rule, is in 
theſe words: „ The plaintiff, or the defendant,” (the 
party at whoſe inſtance the rule is prayed,) © conſent- 
« ing, that in caſe no view ſhall be had, or if a view 
« ſhall be had by any of the jurors, whether they ſhall 
« happen to be fix or any particular number of the 

4 jurors, who ſhall be ſo mutually conſented to as 
tc aforeſaid, yet the trial ſhall proceed, and no objec- 
4 tion ſhall be made on either fide on account thereof, 
« or for want of a proper return to the ſaid writ,” 
1 Burr. 253, to 258. 


HER - In the Common Pleas the method is the ſame, except 
Same practice, that, inſtead of the difiringas juratores for a view, their 


— — proceſs is the habeas corpora juratorum. 
inſtead of di- i 
ſtringas. As to the mode of cbtaining the rule, give brief to ceunſel with 


Mode of obtain= 10 8. 6 d. bis fegnature is enough. Apply to the attorney on the 
_— "ether fide for the name and place of - 68 Sc. of his ſhexver, 
Carry _ with ſufficient inflrufions as to time and place of 
meeting, Cc. to clerk of rules, who will prepare rule Serve 
copy on the attorney of the other fide. Carry the original rule to 
ſheriff *s office; and, if it be a ſpecial jury, leave the names of jury 
at the ſame time; if a common jury, there is no occafion, as he 
knows _— by the pannel: He awill ſummen the jury agreeable 
to the rule. 


In vacation. In vacation this is done by a judge's order, counſel having 
figned brief, as before, 


2 — — After the merits of the cauſe had been — 
at the aſſizes by a ſpecial jury, after a trial of twenty 
— hours, defendant 5 8 2 aſide the verdict, upon 
view. affidavit that plaintiff's ſne wer, at a view purſuant to a 
rule of court previous to the trial had miſbehaved him- 

ſelf, by telling the viewers, This place is called Abra- 

hall's Yat, and this Conygree-hill, (which were not the 

laces in queſtion ;) and ſaying, Theſe cottages pay 

Mr. Symons 54. or 6d. a- year rent; defendant infiſt- 


ing, that nothing more than the place in queſtion, 


| which was one ſingle cottage, ſhould have been ſhewn 
. 8 a to 


FROM ISSUE TO TRIAI. 


Mc. VIII.] 


Of granting a View. 

4the viewers. Upon hearing counſel on both. ſides, 
x court diſcharged the rule; being of opinion, that 
view the ſhewers may ſhew marks, boundaries, &c. 
petilighten the viewers z and may ſay to them, Theſe 
me the places which on the trial we ſhall adapt our 
dence to. The jury could have no light from look- 
pe at the cottage only, The queſtion to be tried was, 
Whether it ſtood within Mr. Symons' manor, or not. 
Had an ancient man been produced to the viewers, and 
e had acquainted them that he had known the place 
zany years, and given an account of the boundary, &c. 
his would have been improper, becauſe it is giving 
idence before the trial, Goodtitle on Demiſe of Symons 
1, Clark, Bar. 457: 


SrcTtion VIII. 


Of examining Witneſſes on Interrogetories. 


lt is ſometimes neceſſary to apply to the court for when necefary 
tue to examine witneſſes on interrogatories ; as if they to examinewit- 
we about to leave the kingdom before the trial, and not — 8 
kiely to return in time, or the like; in which caſe, 
my would be deprived of the benefit of their teſti- 


wn, . 


4 
1 


This application to the court is founded upon an ground of ap- 
hd4vit, that ſuch perſon is a material witneſs, with- plication. 
mt whoſe teſtimony you carinot proceed to trial, and 
tat he is on ſuch a day going to the Eaſt Indies (or 
de like); it is a rule to ſhew cauſe, which afterwards no leave ov. 
cult be made abſolute, in the uſual way. rained in term; 


If in vacation, it is done by judge's order. in vacation. 
As this is riot ſtrictly conſiſtent with the rules of Other Gde muſt 
egal evidence, it is a matter ex gratid, and can only be conſent; 


lone with the conſent of the other party. 
Hh If, 


OF THE PROCEEDINGS (cu... 


Of examining Witneſſes on Interro gatories. 
if not, how If, however, the requeſt is reaſonable and equit 
court will re- ind juſtice is nt likely to be adminiſtered — N 
though the courts of law cannot immediately compel 


the other ſide to conſent, yet they will prevent them T 
from gaining any advantage by fach obſtinacy, and vitu 
aſſiſt the party applying, by putting off the trial from 
time to time, until ſuch conſent be gained, or the ma- liter 
terial witneſs returns, or a bill in equity may be filed th 
or the like, Fairly v. Newnham, Do. 420. ; unt 
2 
This mode of Upon the ſame principle, if witneſſes live out of the * 
— reach of the proceſs of the courts, and cannot be com- of 
witneſſes live pelled to attend, upon application of the court to have 
out of the reach them examined before commiſſioners, ſpecially appointed King 
of proceſs; and approved of by the oppoſite party, and that ſuch ra 
depoſitions ſhould be read at the trial, if the other fide 
will not conſent, court will put off the trial for ever. * 
Moftyn v. Fabrigas, Cow. 174. = 
by writ of In ſuch examinations, a writ of dedimus poteſtatum 
— iſſues, which is annexed to the interrogatories, and the 8 
commiſſioners certify the anſwers under their ſeals. ofa 
But if the at- But if the party can procure the attendance of ſuch, 1 


tendance of witneſs at the trial, his depoſitions muſt not be read. 
be procured, How V. Acdoni, 12 Mod. 493. 


depoſitions As if a witneſs going to ſea be-examined by interro- terr 
_ ee tories before a judge, and the trial comes on before 

e is gone, his depoſition ſhall not be read, but he muſt Int 

appear; for the rule, in ſuch caſe, is made on a ſup- n 

poſal of his abſence. Sal. 691. Anon. } 

How to pro- When the rule is made abſclute, a copy thereof muſt be ferned = 
ceed when rule on the attorney of the other fide, tegether with a netice of tht 

obtained. time and place ſuch witneſs is to be examined, and aifo a copy of | 

the interrogatories to be adminiſtered to him. The other fide may 

then alſo drag up inierrogatories, by way of croſs examination of the 
fuch witneſs, and ſend them to the judge's chambers, The <wit- 

neſs, at the time appointed, is taken to the judge's chambers, and 

is examined by the judue's clerk, and ſevorn upon the interroga- ans 


tories on both fidet, after which the clerk makes out copies of tht 


depoſitions, The interrogatories mt be ſigned by hy + 
I . 0 
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Of examining Witneſſes on Interrogatories. 


11,18. and engrofſed on a twelve penny flamp parchment. The 
hjofitions are afterwards produced, and read at the trial. 


The form of interrogatories for the examination of a 
vitne ſs. 
nerrogatories 4 Interrogatories to be adminiſtered to E. F. Form of inter- 


the plaintiff. a Witneſs to be produced, ſworn, and exa- "9atcries tor 

mined 7 7 and behalf of A. B. — in à certain plaintiff; 
* cauſe, now depending in the court of our lord the King, before 
the king himſelf, againſt C. D. defendant therein, before. Sir 
Francis Buller barenet, one of his Majeſty's juſtices of the court 
of King's Bench, purſuant to a rule 7. the ſaid court made, on 
next, after in the 34th year of the reign of 
King George the Third: (Or, if an order, ſay, purſuant to an 
ner of the ſaid Francis Buller, made the day of 7 


Imprimis, Do you know the parties, plaintiff and defendant, 
in the title of theſe interrogatories named, or either of them, and 
which of them, and how long have you known them, either, or 
which of them ? Declare. 


Secondly, Do you, fc. (and ſo on, putting the queſiions ne- 
ofary for his evidence.) 


Laflly, Do you know of any other matter or thing, or can you 
ſa; any thing touching the matler in queſtion in this cauſe, that 
may tend to the benefit and advantage of the complainant in this 
cauſe, beſides chat you have been interrogated thereto ® Declare 


the ſame fully and at large, as if you had been particularly in- 
terrogated thereto. ; 


Interrogatories fer / Interregatories to be adminiſtered, Oc. for defendant ; 
the deſendant. J (as before.) 


Great nicety is required in drawing interrogatories z 
and particular care mutt be taken, that the queſtions are 
uot too leading. 


Form of interrogatories for the croſs examination of 
the ſame witneſs. 


* to be adininiſtered to and examined on the part for croſs exa- 
be 


I 
and of A. B. plaintiff, in a certain cauſe now depending mination of 
in, Ec. ** againſt C. D. defendant therein, by way of . 
t examination to 9 to be adminiftered 
3 to 


460 


witneſſcs. 


By ſubpoena. 


Form of ſub- 
pena for 
aſſizes. 

Four witneſſcs 
may be put in 
one ſubpcena. 
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Of examining Witneſſes on Interrogatories. 


to the jaid E. F. on behalf of the ſaid plainii#, | ; 
Francis Buller, &c. as before, purſuant to a certain — we 
as before, 


SECT1loN IX. 


Of compelling Witneſſes to appear at the Trial. 


A. Of the Proceſs for that Purpoſe, and its 
Incidents. 


B. Of the Expences of Witneſſes, and how 


| paid, 


C. Of the Remedy againſt them in caſe of 
Diſobedience. | 


As it is incumbent upon the parties in the ſuit to 
prove by evidence the matter in iſſue between them, 
and as the witneſſes, who alone can prove the material 
facts, may be either inimical, or at leaſt indifferent to 
the cauſe, or unwilling to attend, it is obviouſly neceſ- 
ſary for the adminiſtration of juſtice, and the inveſtiga- 
tion of truth, that there ſhould be ſome compulſory 
proceſs to bring in ſuch unwilling witneſſes under the 
terrors of puniſhment, in caſe of diſobedience. 


This proceſs, in both courts, is by writ of /ubpzna 
ad teſiificandum ; the form whereof being ſomewhat dit- 
ferent in the two courts, is as follows: | 


In B. R. Ir. C. B. 
George the Third, Cc. to George the Third, by the 
A. B. C. D. E. F. and G. H. grace of Ged, of Great Britain, 


greeting: We command yo, France, and Ireland, King, 


that, all and ſiagular buſineſſes Defender of the Faith, Ec. to 
and excuſes being laid aſide, A. B. C. D E. F. and C. H. 
you, and every of you, be and greetings We cumand and 
appear in your proper perſons firmly enjoin you, and each of 
before our juſtices aſſigned to you, that, laying all other mat- 
hold the affizes in and for the ters aſide, and notwithſtanding 


" county of Surrey, according to any excuſe, you be in your fro- 


the form of the ſtatute, Sc. on per perſons before our 4 
IW. he 


fas 


* 


r 


; 
i 
| 
| 
: 


e. IX.] 


Vreneſday, the fifth day of 
July next, (the day of the af- 
4 by nine of the clock of 
tet —_ of that day, at 
Guildford in the ſaid county, 
then and there to teig all and 
ingular thoſe things which you 
nd either of you know, in a 
retain action now in our court 
kfore us depending, between 
7. J. plaintiff, and T. J. de- 
ſadaut, (if by original, add 
his addition, ) of a plea of tre/- 
/ on the caſe, (or whatever 
the action is, ) on the part of 
the plaintiff (or defendant, if 
bis avitneſjes, at the aforeſaid 
day, to be tried by a jury of the 
canty ; and this you, nor any 
of you, are in nowiſe to emit, 
uder the penalty of each of 
yu of 1o0l. Witneſs, Ec. 

Mansfield & Way. 


If at the fittings in Meſimin- 
fer, ſay, before our right tru 
ard wwell- beloved Lloyd Lord 
Kenyon, our chief juſtice, af- 
red to held pleas in our court 
before us, on Monday, the 24 
of Tune next, ( the day 4 the 
fitting, ) by nine of the clock in 
the forenoon FA that day, at 
Wiiminſter Hall, in the county 
of Middle/ex, (or if in London, 
ſay, at the Guildhall of the city 
if London.) lan crit may 
te beug ht at the flatiener”s. 


You pay for ſigning the ſab- 
fena 15. 8d. ſealing 74. and 
then you take out a ſubpana- 
ticket fer each witneſs to the 
fillrwing purport, and ferve 
each witneſs with à copy; pay 


lim 1 8. 


To 
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/ 
Of compelling Witneſſes to appear at the Trial, 


the affizes, to be held at 
in the county e on the 
fort day of Auguſt (the frſt day 
of the aſſizes ) next enſuing, to 
certify and ſpeak the truth in a 
certain matter of controverſy 
pending undetermined in our 
court, before our juſtices at 
W:/lminſter, between J. B. 
Plaintiff, and T. I. late of E. 
in the ſaid county of 
gentleman, defendant, in a flea 
of treſpaji, (as the action is,) 
and this you are not to omit, 
nor is one of you to omit, 
under the penalty of each of you 
7 1ool. Wiineſs, Sir James Teſte it the laſt 
Yyre knight, at Weſtminſter, the day of term. 
day of 
in the 34th year of our reign. 
Prethanatary. 


IF the trial be to be had in For trial at 
Londen, you ſay, before Sir Weſtminſter 
James Eyre, our chief juſtice of nd London, 
the court of King's Bench, at 
Guildhall, London, on 
(the day of the fatings,) to 
0. & 


If in Middleſex, thus : Be- 
fore Sir James Eyre knight, 
our chief juſtice of the Bench at 
Meli minſier, in the great hall 
of pleas there, called Weſtmin- 
ter Hall, to teſtify, &c. 


- When the ſubpana is filled How ſubpœna 
up, the duly awhereof is 25. filled up, &c. 
carry it to the proper prothone- 
tary to le ſigned, for which you 
pay 1s. and to ihe ſeal office to 
be ſealed, fer which you pay 
7d. and then you make cut tick - Subpeœpa- tie k- 
ets for each of the witneſſes, in Py how to be 
the following form Serve each __ 
witns/# with a copy, 

Hh 3 Mr, 


Co 
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Of compelling Witneſſes to appear at the Trial. 


Form of ticket. To .. 


Zy virtue of a æurit of ſub- 
pena to you directed, and here - 
with ſhewn unto you, you are 
commanded perſonally to be and 
— before 

enyon, chief juſtice of bis Ma · 
Jefly's court of King's Bench, 
on Monday the fifteenth day 1. 


July inflant, 


Lloyd Lord 


by eight of t 


clock of the forenvon of the ſame 
day, at Weſtminſter Hall in the 
county of Middleſex, to teſtify 
the truth, according to your 
knowledge, in a certain cauſe 
now depending, and there to be 
tried, between J. B. NV. 
Plaintiff, and T. I. defendant, 


part of t 
and hereef you are not to fail, 
upon pain of ont hundred pounds. 

ated the 10th of Fuly in the 


thirty-fourt 


þ year 


in a = of tree} on the caſe 


deftndant ; 


of the reign 0 
£ 


our ſovereign lerd George 
Third, king of Great Britain, 


Ef. in 
1794- 


er 


year of our Lord 


By the Ceurt. 
7. S. attorney for defendant. 


Mr. 

By virtue of a writ of ſub- 
pena to you directed, and here. 
with ſhewn unto you, you are 
commanded perſonally to be and 
appear before hi: Majety's juf 
tices of affize (or the chief 7415 
tice, as before directed, accord. 
ing as the caſe * on 
the aa of y of the 
clock in the forendon of the ſame 
day, to tefttfy the truth, accord. 
ing to your knowledge, in a 
certain <p now depending, and 
there to be tried, between A, 
B. plaintiff and C. D. late of 

in the county of 
gentleman, defendant, in a plea 
of treſpaſi (as the ation it) on 
the part of the yay 4 (er 
the defendant, / at bit in- 
lance ſubpænacd; ) and hereof 
you are not to fail, upon pain i 
one hundred pounds, Dated the 
| day of in the year 
of our Lord 1794, and in the 
year of the reign of our 


ſovereign lord George the Third, 


king of Great Britain, Ec. 
* J. R. Attorney. 


Of ſubpeera du- If any perſon has in his poſſeſſion any writings, deeds, 

ces tecum. Hooks of accounts, or other things which it may be ne- 
ceſſary to produce on the trial of the cauſe, or on the 
execution of the inquiry, he ſhould be ſerved with a 
ſubpcena duces tecum, commanding him to bring with 
him, and produce the ſame at the trial of the cauſe, or 
execution of the inquiry: which ſubpcena is like the for- 
mer, only you inſert a clauſe, after mentioning the place 
of trial or inquiry, to the ſollowing effect : 


Form thereof. % And alſo that you bring with you and produce at the time 
and place aforeſaid, a certain deed or inſtrument in writing) bear- 


ing date, c. (deſcribe the 


thing to be produced, then and there 


t teſtify and ſhew all and ſingular thyſe things which you or either 
of you know, or the ſaid died or inſtrument doth import» of and 


concerning 


- 2 = =. 
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acerning a certain ation now in our court, before us depending, 
Ge. his ſigned and ſealed as before. 4 pending 


But an attorney is not obliged to obey a ſubpœna How far obliga- 
with a duces tecum of papers belonging to his client, toy. 

ſerved upon him to found a proſecution by indictment 

qainſt his client for forging them, Rex v. Dixon, 


Burr, 1637. 


But if the requiſite papers, letters, &c. are in poſ- When a notice 
{ſon of the plaintiff or defendant, or the reſpective at- _ — 
tornies in the cauſe, a common written notice to pro- do, 


duce them will be ſufficient. 


If the witneſs be in cuſtody, he muſt be brought up How witnefs in 
by habeas corpus ad teſlificandum, _—_ > — 


Make an aſſidavit, 


That A, B. now a priſoner for debt, in e 0 „ Affidavit to ob- 
i, and will be, a —— — for this pad 4 the trial of tain habeas cor- 
this cauſe. And this deponent further faith, that be is adviſed, Pas. 

and werily believes, that he cannot ſafely | ran to the trial there- 

of, without the teſtimony of the ſaid A. B. 


Seuear affidavit before a judge, who will grant his fiat for 
habeas corpus. Jngroſs writ of habeas corpus on 5 8. amp 
farchment, get judge's name indorſed thereon : It muſt be ſigned 
and fedted as id, ena ; then leave it at marſhals or gaoler 1, in 
whoſe cuſtody witneſs is ; and, at ſame time, tender his reaſonable 
charges for bringing bim up, otherwiſe he is not bound ſo to do. 


The habeas corpus cannot be obtained either by mo- Neceflity there- 
tion in court, or before a judge, without an affidavit * 

made by the party applying, that the witneſs is a mate- 

nal one. The King v. Layer, Fort. 396. Rex v. Bur- 

lage, Burr. 1440. 


And it muſt be ſigned by a judge, or it is nugatory. Habeas corpus 
Rex v. Roddam, Cow. 672. ; how ſigned. 


The court will not grant a habeas corpus ad teſtifican- — * 
dum to bring up a priſoner of war, it muſt be done by — by 
an order from the ſecretary of ſtate; or he may be habeas corpus; 


4 examined 
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priſoners ofwar; examined on interrogatories. Furly v. Newnham, 


ſailors ; 


. 


Reaſonable time 
muſt be allowed 
witneſſes for 
their atten1- 
ances 


But if in court. 


he may be then 
ſerved with 
ſubpcena. 


Even though 
de ſendant's at- 


n 


to the commander of the ſhip to 


Do. 420. 


Sailors on board a ſhip cannqt be brought up by Ju. 
deaf corpus againſt their conſent as priſaners ; but on af. 
fidavit that they have been ſerved with ſubpœnas, and 
are willing to attend, judge will = an habeas corpu; 

ring them up. ex 
v. Roddam, Cow. 672. 


It was formerly held, that a priſoner in execution 
could not be brought up to give eyidence by habeas cor- 
pus, as it would operate as an eſcape in the warden 
or marſhal. Comb. 17. 48. Burdus v. Shorter, 
Par, 222. 


But in the King v. Burbage, Burr. 1440. bn ſuch a 
motion it is ſaid -that lord Mansfield agreed, that in 
general a habeas corpus ad teftificandum will lie to remove 
a perſon in execution to be a witneſs ; but refuſed hat 
application, thinking it, under the circumſtances of the 
caſe, a mere contrivance. | | 


" Witneſſes ought to have a reaſonable time to put 


their own affairs in ſuch order, that their attendance 
upon the court 'may be of as little prejudice to them- 
ſelves as poſſible : and the court of B. R. held, that no- 
tice at two in the afternoon in the city to attend the ſit- 
tings that evening at Weſtminſter, was too ſhort a time, 
Hammond v. Stewart, Str. 510. 


But if the witneſs happens to be in court at the trial, 
a ſubpoena ticket then ſerved upon him is ſufficient. 
Cow. 845. 3 | 


And this, although he is defendant's attorney, and 
his evidence is againſt his client, 


If the defendant's attorney, who is a ſubſcribing wit- 
neſs to an agreement upon which the plaintiff brings his 
ejectment, refuſe to give evidence of his atteſtation, 
&c. upon ſervice of a ſubpœna upon him in court for 


that purpoſe, the court, out of which the record ſues, 
Spam ab hey whe 5 
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vill grant an attachment againſt him. Doe on dem. 
Jupp v. Andrews, Cow. V5. 


Service of a ſubpœna ſhould be perſonal ſervice, other- Subpena muſt 
wiſe the court will not grant —_— though — perſonally 


gerhaps an action might lie. Smalt v. Whitmill, Str. 
1654+ 


B. Of the Expences of Witneſſes, and how paid, B. 


No witneſs is obliged to attend, unleſs his reaſonable Expences muſt 
expences are tendered him by the party wanting his dete 
teſtimony. 


The quantum of theſe expences muſt be governed by — 
the circumſt ances of the caſe. = 


. 
as. * — * 3 * 
* 3 1 * 
iy £# * 
—— ez p4 — 
4 24 * a o 
* 


— — — 

ee 
F- - > ow "4; 
4s — L 


4p 


Two guineas for a witneſs to come from Cheſter to 
Guildhall held not ſufficient. Chapman v. Pointon, 
Str. 1150. 


2 


1 
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There ſhould be enough tendered to cover the whole muſt be ſuffi. 


expences of the journey, and of the neceflary ſtay at 
the place of trial. Fuller v. Prentice, 1 C. B. T. R. 49. 


The tender of expences muſt be made when the ſub- When tender 
pena is ſerved, . | muſt be made. 


For even if without ſuch tender being made, the wit- conſequence of 
rels attends at the trial, and his expences are there ten- neglecling it. 
(ered, it is not good; but he may refuſe to give teſti- 
mony. Bowles v. Fohnſon, Blac. 36. 


—— —— — 


2 * 


82 
— 1248 


For a perſon not properly ſubpœnaed, is to be looked 
upon only as a ſtander-by; and it is no contempt of 
the ny for a ſtander-by to be refuſed to be examined. 


When a ſubpcena is ſerved on a witneſs in London, 
ON is uſually given ; but if he is at any diſtance, 
aid mult reaſonably incur expence to attend the trial, 
it ſhould be tendered him. | 

| For 
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For in no caſe is a witnc's obliged to truſt to th 
court allowing him more when he comes to be 3 
2 the party may not call him, and then it — 

difficult for him to get home again. Str, 11 50, 


mg = 


Contingent Any contingent loſſes which witneſſes may ſuffer by 


boſſes not al. obeying the ſubpcena, cannot be allowed on th 
lowed in colts. tion of coſts. 7. belluſſon v. Staples, Do. 438. ces 


w = 


C. C, Of the Remedy againſt Witneſſes in caſe of 
| Diſobedience. 


2 3 


Two modes, by If the witneſs be properly ſerved with the ſubpcena, 
attachment and and his expences tendered, and he refuſes to appear and 
by action give evidence on the trial, there are two remedies at 
the election of the party; the one a criminal proceed- 

ing by attachment, the 'other a civil proceeding by 

ion. 


ty attachment; The remedy by attachment is a modern proceeding, 
the C. J. in 22 G. 2. ſaid he remembered the firſt mo- 
tion for them: and it was a long time after the court 
of King's Bench had adopted this mode, that the court 
of Common Pleas would accede to it. Hife v. Toule, 
Bar. 33. Chapman v. Pointon, Str. 1150. 


Bat in 25 G. 2. Friend v. Hope, Bar. 36. a rule to 
ſhew cauſe why an attachment ſhould not iſſue, was 
granted in C. B. and would have been made abſolute had 
not the ſubpcena been irregularly ſerved ; and now both 
courts give this remedy by attachment, but proceed 
therein with great caution, expecting to be well ſatis- 
fied of the ſubpœna having been PRO ſerved, and 
expences tendered, and the like. Fuller v. Prentice, 
1 C. B. T. R. 49. Bowles v. Fohnſon, B. R. Blac. 36. 


An attachment was granted againſt a bailiff for re- 
fuſing to make an aſſidavit of the ſervice of a ſubpoena 
upon a witneſs ; which affidavit was neceſſary in order 


to found a motion for an attachment againſt him for his 
non- 
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wa- appearance; for a bailiff is in a very different ſitu- 
tion from another man, being an officer of the court. 
lie King v. Rudge, Blac. 432. 


As to the civil proceeding by action, it may either be by aQon. 

n action upon the caſe for damages, or the party may 
reſort to his remedy under the ſtat. 5 Eliz. c.g. ſ. 12. 
which gives a penalty of 10/.; and alſo ſu h further 
recompence to the party grieyed, as the judge of the 
court out of which the proceſs iſſued ſhall award. 
This further recompence, therefore, mult be aſſeſſed by 
the court; and upon that aſſeſſment an action of debt 
may be brought. So an action of debt may be brought 
for the 10/. penalty. Prarſen v. les, Do. 556. 
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CHAP. X. 
Of Trial and its Incidents, 


Ste. 1. Of Trials at Bar. 
| SEC. 2. Of preparing Briefs, and attending 


Trials. 


SEC. 3. Of challenging the Jury and of 7. aleſmen. 


SEC. 4. Of nonſuiting at the Trial, 

SEC. 5. Of References at the Trial, 

SEC. 6. Of Demurrers to Evidence, and of Bills 
of Exception. | 

SEC. 7. Of Lerdicts and Caſes reſerved. 

SEC. 8. Of Judge's Certificates for Coſts. 


SECTION I. 


Of Trials at Bar. 


FORMERLY all trials were had at he bar of the 

court in aCtions which were firſt commenced there; 
but this ſeldom happened, except in matters of conſe- 
quence, as trifling ſuits were brought and determined 


in the court baron, hundred, or county court. 


But when it became the uſage to bring actions of any 
trivial nature in the courts of Weſtminſter, it was found 
to be an intolerable burthen to compel the parties wit- 
neſſes and jurors to come from the diſtant parts of the 
kingdom to try ſuch ſuirs. A practice, therefore, very 
early obtained of continuing the cauſe from term to term 
in. the court above, provided the juſtices in eyre did 
not previouſly come into the county where the cauſe of 
action aroſe; and if it happened that they arrived 
there within that interval, then the cauſe was removed 
from the juriſdiction of the juſtices at Weſtminſter to 


| — eyre that of the juſtices in eyre; aſterwards the juſtices in 


uperſeded by 


juſtices of aſſize. 


eyre were ſuperſeded by the juſtices of aſſize, to W * 
3 


6 @ 4 a” 


— 
uw 
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iy ſtatute of 13 Edw. 1. a power was given to try all 
common cauſes; and now, by virtue of the commiſſion 
of niſi prius, as it is called, all common cauſes are tried 
i the aſſizes in the country, and at the ſittings at Lon- 
Jon and Weſtminſter, For an explanation of which, 


ke Appendix O. Appendix O. 


Thus trials at bar fell into diſuſe, except in caſes of Trials at bar on- 
dificulty and importance, and the terms were appro- H continued in 
rated to legal arguments, and the multiplicity of buſi- 1 — 
es brought forward in the courts by motion. 


A trial at bar (which is a trial in term time before all nal at bar 

the judges of the court) can only now be obtained by what, and how 
notion in court, and affidavit of the nature and intri- tained. 

acy of the cauſe : if obtained, it mult be by ſpecial jury. 

The day of trial is appointed by the court ; the cauſe is 

et down with the clerk of the papers in B. R. or ſecond- 

xy in C. B. and the record delivered to them. 


The granting of a trial at bar is entirely in the diicre- In diſcretion os 
ton of the court; and ſuch a trial ought not to be court to grant 
mnted without good reaſon, becauſe it is very expen- 

re to the parties, and the buſineſs of the other ſuitors 

thereby delayed, Neither the length of a cauſe nor what fuffctent 
the value of the matter in queſtion is a ſufficient ground ground for it; 
for granting a trial at bar; and in order to obtain one 

upon the account of difficulty, it is not ſuſlicient to ſay „hen moved f 
generally in an afhdavit, that the cauſe is expected to by atfdavit; 

te difficult; but the particular difficulty which is ex- 

pected to ariſe ought to be pointed out, that the court 

mzy judge whether it be ſufficient for the granting of a 

trial at bar. Rex v. Burgeſſes of Carmarthen, Say. 79. 


All queſtions concerning trials at bar muſt depend on 
their own circumitances; and the general rule to go by 
is the judgment Which the court ſhall form on the na- 
ture of the iſſues and their dependencies. The King v. 
Anery, 1 D. & E. 366. | 


But if a judge of the court or maſter in chancery be „hen no ,&4.. 
2 party to the ſuit, there ſhall be a trial at bar upon vit neceſſary ; | 
motion, 
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motion without any affidavit. Morton v. 
I Sid. 40). f 3 


terms impoſed As a trial at bar is a matter of favour, the court ma 

on Branting it; impoſe what terms they pleaſe on the party applying ; 
as that he ſhall receive only niſ prius coſts and pay bar 
colts, or the like. Holmes v. Browne, Do. 426. 


whetherallowed A trial at bar is not allowed by the court to be in an 
— ifuable jſſuable term, unleſs the crown is actually concerned in 
: the intereſt. And. 271. 237. N. on R. Mic. 4 Ann, 
Corporation of London v. Lynn, 1 C. B. T. R. 206. 

Dunn v. Lord Cadogan & Others, Burr, 273. 


or if venue bein A cauſe cannot be tried at bar where the action 
London; is laid in London, by reaſon of their charter, 2 Sal. 644.; 
becauſe the granting a trial at bar when the venue is laid 
in London, would be contrary to a charter by which the 
citizens are exempted from ſerving as jurors out of this 


city. Str. 356. 


Unleſs the citizens waive their privilege, and conſent 
to be ſworn as jurymen; in which caſe ſuch trial may 
be had. Locker v. E. I. Company, 2 Wil. 136. 


or if in county Q. Whether an action depending in a court of a 

* county palatine can be tried at bar; and whether the court 
of B. R. can compel the inhabitants of the county pala- 
tine to attend as jurors on ſuch trial? Gally v. 2 
Say. 4. The King v. Amery, 1 D. & E. 366, 


——_— te Nor will it be granted the ſame term it is moved for. 

term it is , 

moved for; Cooke's Rep. 66. It mult be moved one term to be 
tried the next. 


tri; 

nor till fue The court will not grant a trial at bar till ĩſſue is joined; 'Y 
_ becauſe it would be infra dignitatem to grant it till = 

| knew whether the iſſue joined would be a matter of dit- ( 


ficulty or not. Caſe of the Borough of Chriſt Church, 
Str. 696. | 


except incjet- But an ejectment cauſe is an exception to this rule; 


| in which, as iſſue is ſeldom joined till the term is * 
1 


ar 


* 
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+ would, in general, be too late to apply for ſuch trial 
ther it is joined. Anon. Say. 155. 


Trial at bar muſt be moved for in court, and the day Trial at bar 
is always appointed by the court; but yet the plaintiff is — erenngg 
1 liberty to countermand the notice of trial, and to pre- ; 
rent the cauſe being tried on that day; which if he Of counter 
does, it cannot be again brought to trial, unleſs ſome ——— 


day be appointed by the court. 


A ſecond rule cannot be made for a trial at bar be- a obtaining a 
tween the ſame parties in the ſame term; nor can it be 8 
in an iſſuable term. Cantillon v. Lord Montgomery, Vitz= 


pid. 267. 


A trial at bar was put off becauſe the jury were not How manydays 
ſummoned in proper time. Six days notice, per Foſter, n. — — 


ought, at leaſt, to be given. Rex v. Owen, Say. 30. 


The plaintiff's attorney muſt, before the eſſoin day How to be en- 
of the term in which the cauſe is appointed to be tried, red for trial. 
give notice to the chief prothonotary, or his ſecondary, 
of the day on which the cauſe is to be tried, that the 
ſame may be put down in the court book; and in caſe 
of neglect, and without motion and ſpecial direction of 
the court, ſuch cauſe ſhall not be tried that term. Hil. 

6 Ann, in C. B. 


On trials at bar, the lord chief juſtice, and other Of dclivering 
judges, are to have copies of the iſſues in ſuch cauſes copies of ius 
delivered to them four days before the time appointed b 
for trial, Mich. 3 Geo. 2. 


Of late years, new trials have been granted after New trial aber 
tals at bar as well as after trials at me prius, Bright trial at bar. 
. non, Burr. 395. 


On a day appointed for a trial at bar, only nine of the tow if the jury 
jury appeared; plaintiff prayed for a decem tales: by the do not attend at 
courſe of the court, the trial could not have come on Wera. 


gan until Michaclmas term; this being Eaſter term, 1 


aud the next an iſſuable term, wherein no trials at bar 


ve allowed. As this would have been a great expence 
13 and 
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and delay to the parties, the court ordered a den 217. 
and although this was on the Saturday, 2 
to be returnable on the Monday following, (though 
there had never been before an inſtance of it.) — 
Cadagon, Burr. 273. | ; 


N. B. At common law, where a ſufficient number of 
jurymen did not appear, a writ df decem tales, otro tale; 
and the like, was iſſued to the ſheriff, which was for 4 
ſupply of ſuch men as were wanting; and this muſt till 
be done at a trial at bar, if the jurors make default. 
But at the aſſizes, or nf privs, by ſtat. 35 Hen. 8. c. 6, 
and other ſubſequent ſtatutes, the judge is impowered; 
at the prayer of either party, to award a tales de * 
cumſtantibus of perſons preſent in court. _ 3 Blac, 
Com. 364. 


SECTION II. 
Of preparing Briefs, and attending at Trial, 


Having taken every preparatory ſtep for the bringing 
of the cauſe to trial, nothing remains but to deliver 
briefs to counſel, and attend at the time appointed. 


Of the brief. The brief ſhould contain an abſttact of the pleadings, 
a clear ſtatement of the client's caſe, and a proper 
arrangement of the proofs, with the names of the wit- 
neſſes. | 


The grand rule to be obſerved in the drawing of 
briefs is coneiſeneſs with perſpicuity. 


Of the attend. When the cauſe is in the paper for trial it is the duty 

ance of the par- of the plaintiff and defendant's attorney to attend the 

Ns court, to ſee how the cauſes go off; to take care that 
their counſel and witneſſes have early notice when the 
cauſe is coming on, that they may be ready to perform 
their reſpective duties. | 


If 
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If the plaintiff's attorney is abſent when cauſe is How, if at- 
alled on, the cauſe may be ſtruck out of the paper, by torney abſent. 
«der of the court, and he; or his client, be ſubjected 

to pay the coſts of the day, for not trying cauſe accord- 

wg to notice; or he may be nonſuited. 


If defendant's attorney is abſent, his client will loſe 
he benefit of his caſe in defence, and be ſubject to 
colts, 


The court will ſcarcely admit an excuſe for the abſence No excuſe for 
o plaintiff's or defendant's attorney, when their duty ac. 
requires them to be prefent. They are allowed in their 
ill for their attendance while cauſe is in the paper, 
ud till tried, and it is expected and imagined by court 
that they do attend. 


SEcT1ioN III. 
Of challenging the Fury, and of Tales Men. 


When the cauſe is called on in court, the record Of challenging 
s then handed to the judge to peruſe, and obſerve the *. 
feadings, and what iſſues the parties are to maintain 

nd prove, while the juty is called on and ſworn ; at 

lis tiwe; therefore, it is neceſſary to attend to the 

names of the jury as they are called over, and before 

bey are ſworn, or to object to the former jury being 

horn, which is generally done in common caules, 1 

bere be any perſon upon the jury that is exception- 


Fer either party has a right, upon good cauſe ſhewn, Either party 
b challenge the jury, as it A called. ou nt 
Now challenges are of two ſorts, either to the array Two forts of 


Challenges to the artay are, when an exception is Challenge to 

ue to the whole pannel in which the jury are arrayed m array, what. 

i {et in order, by the ſheriff in his return to the jury 
Ii proceſs, 


4 


Grounds there= 
of. 


Alſo, though there be no perſonal objection againſt the 


Challenge to the + Challenges to the polls (in capita ) are exceptions to 


, What. 
— 


of. 
ſt, Propter 


array ſeldom happen; becauſe, 1ſt, The ſame reaſons, 


may challenge himſelf. 2d, Propter deſectum: As if a 


not a ſufficient eſtate ® to qualify him to be a juror. 
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proceſs, and they may be made upon account of par- 
oy, or ſome default in the ſheriff or under-ſheriff: 
As if the under-ſheriff is attorney in the cauſe, and ay 
turns the jury, it is good cauſe of challenge to the ar- 
ray. Baylis v. Lucas, Cow. 112. Or if the ſheriff be 
party to the ſuit, or intereſted therein, or the like. 


ſheriff, yet if he arrays the pannel at the nomination, 
or under the direction of either party, this is good 
cauſe of challenge to the array, But 1 to the 


generally ſpeaking, that are ſufficient to quaſh the ar- 
ray, would be good grounds at the time of awarding 
the venire to direct it to the coroners or eliſors, as be- 
fore- mentioned, page 433. upon a proper ſuggeſtion 
being made on the record, as in Appendix, N. 
And 2dly, Becaufe ſuch reaſons as would quaſh the 
array, would alſo be good grounds for a motion for a 
new trial. Cow. 112. | 


rticular jurors. - 'The grounds of ſuch challenges are 
reduced, by Lord Coke, to four. iſt, Propter honoris 
reſpectum: As if a lord of parliament be impannelled 
on a jury, he may be challenged by either party, or 


juryman be an alien born, or a ſlave, or bondman, 
or a minor, or, which is the principal deficiency, has 


zd, Propter delictum: As if he has been guilty of any 
crime or miſdemeanor that affects his credit and ren- 
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* By 4 and 5 W. and M. c. 24 f. 15. all jurors (except ſtrangers 


trials per med etatem linguæ) who are to be returned for trials of / 

iſfues in any of the ſuperior courts, or general quarter ſeſſions, mult have | 
in their own name, or in truſt for them within the fame county, 100. ver; 
by the year at leaſt, above re- prizes of freehold or copyhold lands or te- 8 2 
nements, or of ancient demeine, or in rents, or in all or any of them, * 
in fee · ſimple, ſee · tall, vr for the life of themſelves or ſome other perſon; 8 
and in Wales 6. ; dilg 
But tales men only $1. Sec. 18. | allo 
By 3 Geo, 2. Cc. 16. qualification extended to perſons having eſtates 5 
in poſſeſtion, in land in their own tight, of the yearly value of 20 l. and * 
vpwards, above the reſerved rent, the ſame being held by leaſe for five | 
; dite Years, or for ninety-nine years, determinable on lives. 10 al 


fs ders 
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ders him infamous; as for a conviction of treaſon, 
felony, perjury, or conſpiracy or if he hath received þ 
judgment of pillory, or been branded or whipped ; or +7180 
if he be outlawed or excommunicated. 4th, Propter 4th, Propter we 
Bum; which, as it is the moſt general cauſe of Hectum. 

allenge, I mention it laſt. This may be either a : 
principal challenge, or to the favour. A principal chal- w_ 
lenge is ſuch, where the cauſe aſſigned carries with it 141 
grima facie, evident marks of ſuſpicion, either of bl 

| 

| 

l 


malice or favour: As that a juror is of kin to Principalchal- 
either party; that he has been arbitrator on either lege. 
fide; that he has an intereſt in the cauſe; that 

there is an action depending between him and the 

party; that he has taken money for his verdict that 

he has formerly been a juror in the ſame cauſe; that 

he is the party's maſter, ſervant, counſellor, ſteward, 

or attorney, or of the ſame ſociety or corporation with 

him: All cheſe are principal cauſes of challenge, which, 

if true, cannot be over- ruled; for jurors muſt be omni 

exceptione majores, Challenges to the favour, are where Challenge to 
the party hath no principal challenge, but objects only e favour. 
ſome probable circumſtances of ſuſpicion, as acquaint» 

ace, and the like, the validity of which muſt be left 

to the determination of triors, whoſe office it is to de- 

cide whether the juror be favourable or unfavourable. 

The triors, in caſe the firſt man called be challenged, 

we two indifferent perſons named by the court; and, 

if they. try one man and find him indifferent, he ſhall 

te worn, and then he and the two others ſhall try the 

next; and when another is found indifferent and ſworn, 

the two triors ſhall be ſuperſeded, and the two firſt 
lworn on the jury ſhall try the reſt. 


A juror may himſelf be examined on oath of voir dire Of examining 
writatem dicere, with regard to ſuch cauſes of challenge 3 challenged 
8 are not to his diſhonour or diſcredit ; but not with dar dire. 
tegard to any crime, or any thing which tends to his 
lilgrace or diſadvantage. 3 Blac. Com. 363, 364. See 
allo Burr. 1856. | 


But this practice, of aſſigning particular reaſons for How this prac- 
challenges, and of the ſame being canvaſſed by triors, =" _ 
i above-mentioned; is become in a great meaſure ob- | 

: | Iiz ſolete, 


476 


fince 4 G. 2. 
6. 25. 


Of the tales de 
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ſolete, ſince the ſtat. 3 Geo. 2. e. 25. which directs 
the mode of returning jurors in all common cauſes; for 
As, by the proviſion of ghat ſtatute, there are generally 
a ſufficient number of jurymen attending, the clerk at 
nife prius or aſſociate will, upon an intimation from 
either party, refrain from calling any perſon objected 
to without any reaſon being aſſigned. 


If, however, by means of challenges or excuſes, or 
non-attendance of the jurors, a ſufficient number ſhould 
not appear at the trial, either party may pray a ales 
which is a ſupply of /uch men as are ſummoned upon 
the firſt pannel, in order to make up the deficiency, 
This was formerly done by a writ of decem tales, ofo 
tales, and the like, directed to the ſheriff, returnable at 
an early day, when the cauſe was again called on. But 
by ſtat 35 H. 8. c. 6. and other ſubſequent ſtatutes, 
the judge is impowered to award a zales de circumfan- 
tibus. This, however, is in a great meaſure rendered 
uſeleſs, by the ſtat. of 3 G. 2. c. 25.; for as there are 
always a ſufficient number of common jurymen re- 
turned, a tales de circumſlantibus is not wanted in com- 
mon cauſes. And if a ales is prayed in ſpecial jury 
cauſes, which is generally done, for it js very rare that 
twelve ſpecial jurymen attend, they are taken from 
among thofe who attend on the common jury. In fuch 
caſes, however, they are deemed tales de circumſluntibus, 
(and not improperly, though perhaps not ſtrictly ſo, 
according to the original conſtruction of the term, ) and 


are afterwards ſo recorded in the po/ea, 


As we have already ſhewn how a ſpecial jury is 
ſtruck and returned, I ſhall juſt briefly point out the 
mode of returning common juries, which will render 
what has been ſaid more clear and comprehenſible. 


A common jury is one returned by the ſheriff, ac- 
cording to the directions of the ſtat. 3 Geo. 2. c. 25. 
which appoints, that the ſheriff or officer ſhall not re- 
turn a ſeparate pannel for every ſeparate cauſe, as fer- 
merly, but one and the ſame pannel for every cauſe to 
be tried at the ſame aſſizes, containing not leſs than 
forty-eight, nor more than ſeventy-two, jurors; — 
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that their names, being written on tickets, ſhall be put 

into a box or glaſs, and when each cauſe is called, 

welve of theſe perſons, whoſe names ſhall be firſt 

daun out of the box, ſhall be ſworn upon the jury, 

unleſs abſent, challenged, or excuſed, or unleſs a pre- How, if there 
ious view of the meſſuages, lands, or place in queſ- bas been a view. 
ton ſhall have been thought neceſſary. by the court 

in which caſe, fix or more of the jurors returned, to be 

agreed on by the parties, or named by a judge, or other 

proper officer of the court, ſhall be appointed by ſpe- 

cial writ of habeas corpora or di/tringas, to have the mat- 

ters in queſtion ſhewn to them by two pei ſons named 

in the writ ; and then ſuch of the jury as have had the 

new, or ſo many of them as appear, ſhall be ſworn on 

the inqueſt, previous to any other jurors. Theſe acts 

ne well calculated to reſtrain any ſuſpicion of partiality 

in the ſheriff, or any tampering with the jurors, when 

returned, 3 Blac. Com. 358. 


All the names of the jurors muſt be drawn out of the it one juryman 
box; and if another perſon, whoſe name is not in the 1 
box, anſwers to a name called, and by perſonating ano- il be llt acide. 
ther jury man is ſworn, the verdict will be ſet aſide, as 
being a verdict only of eleven; for it is not a matter 
of challenge, nor is the deſect cyred by (tat. 32 Hen. 8, 


Norman v. Beaumont, Bar. 453. Ruſſell v. Ball, ib. 455. 


Such. is the mode of obtaining a proper unexception- 
able jury for the trial of the cauſe; and whenever 
twelve of the perſons impannelled and not objected to, 
appear, or the number be made up by tales men, they 
ue then ſworn well and truly to try the iſſue joined 
between the parties, and a true verdict to give ac- 
cording to the evidence. Hence they are called a 
jury, jurata, and jurors, juraiores. See 3 Blac. Com. 
6-23, | 
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SERcrion IV, 


| Of nonſuiting at the Trial. 


Of s notfuit at When the jury are ſworn, it becomes the duty of th 
the trial, what. plaintiff's counſel to enter upon his caſe ; — is = 


Advantages in 


tertain caſes of 


a nonſuit; 


cumbent upon him not only to prove by evidence 
fact that is neceſſary to ſupport it, but the facts, when 
proved, muſt be ſuch as in point of law are ſufficient to 
maintain an action: for if he fails in either of theſe re. 
ſpects, he will, under the direction of the judge, be non- 
ſuited ; nor will the defendant have occaſion to go into 
the merits of his defence ; whereupon the crier is or- 
dered to call the plaintiff; and if neither he, nor any 
one for him, appears, he is then ſaid to be nonſuited; 
the jurors are diſcharged ; the action is at an end; and 
the defendant recovers his coſts. 


For by the old law no verdict could be given in the 
abſence of the parties; and, therefore, when the jury 
returned to the bar to deliver their verdict, the plain- 
tiff was bound to appear in court in order to anſwer the 
amercement, to which he was formerly liable if he failed 
in his ſuit. And though this amercement is diſuſed, 
yet the form in the pleadings ſtill continues the ſame, 
and his appearance in court in perſon, or by attorney, 
is as neceſſary now as formerly, before the jury can de+ 
liver their verdict. 


But the plaintiff, if he pleaſes, may ſuffer a nonſuit 
at any time before the verdict be given, though after 
the full diſcuſſion of the cauſe, and the ſumming up 
of the judge in defendant's favour. 


When therefore a plaintiff, or his counſel, imagines 
that ſufficient evidence has not been given to maintain 
the ifſue on his part, and apprehending the verdict likely 
to go againſt him, it is uſual for him to be voluntarily 
nonſuited by withdrawing himſelf ; and he has his ad- 
vantage in this rather than ſuffer a verdict to be given 
againſt him upon the merits for after a judgment of 
nonſuit, he may bring another action upon the 2 

. 9 
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{if fame ground of complaint; which he cannot do af- 
ter a verdict againſt him upon the merits. 


X. 


But if once he ſuffers 8 to pronounce their ver- muſt be before 


$&, he cannot prevent its being recorded and elect to YE Pio 
he nonſuited. | 


In an iſſue out of Chancery, on a motion for a new 
trial becauſe the defendant had produced- evidence by 
ſurpriſe, which the plaintiff, if prepared, could have 
anſwered ; one main reaſon for denying the motion was, 
that the plaintiff ſuffered a verdict to be given when he 
might have been nonſuited ; which I mention as a cau- 
tion in caſes of the like kind. Bull. Ni. Pri. 326, Ri- 
thards v. Symt. 


At nift print the cauſe was called and jury ſworn; No nonſuit if 
but no counſel, attornies, parties, or witneſſes a — 22 
peared on either fide. Per Pratt. C. J. the only way is, 

to diſcharge the jury; for no body has a right to de- 

mand the plaintiff but the defendant ; and, therefore, 

defendant not demanding him, I cannot order him to 

be called. Arnold v. Fohnſon, Str. 267. 


After a jury is ſworn and charged with the evidence, Caufe cannot be 
they cannot be adjourned ; nor can the cauſe, even — 
upon the petition and conſent of both parties, be ad- 

N by the judge at nj prius for difficulty into 

k. Dawſon v. Howard, Ld. Raym. 129. 


If plaintiff, upon defendant's moving to change the in whatcaſes 
venue, undertakes to give material evidence in the — od prey 

county of A. in order to retain his venue where he lays : 

it, and afterwards at the trial gives no material evidence MORE 
in that county, but fails therein, he muſt be nonfuited ; if on undertak- 
and if the jury ſhould give a verdi& for him, the ſame ue —_—_ 


vill be ſet afide, and a nonſuit entered. Santler v. not give mate. 
greeable thereto. 


Where there is judgment by default againſt one de- No nonſuit in 
fendant in a joint action, the other cannot nonſart joint action, 
Plaintiff at the trial on iſſue joined by him; nor if the — 2 
plaintiff neglect to proceed to trial, can he obtain judg - judgment go by 
114 ment, 4faultz 
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ment, as in caſe of a nonſuit, Welle v. G, 
Burr. 358. T e 


plaintiff need In treſpaſs againſt ſeveral, if any ſuffer judem 

wo mm ea by default, the” plaintif need onl Sm. 2 

thereſt. affect the reſt ; and it is matter for the jury whether the 
treſpaſs proved be the ſame as that confeſſed ; but the 
rm cannot be nonſuited. Harris v. Batter , 


Cow. 483, 
Of the nonfuit In all cauſes where both parties are actors, as prohi. 
— al bition, replevin, &c. if defendant carries down ee. 
dy provi by proviſo, and the plaintiff does not appear, on whom 


the proof of the iſſue lies, the cauſe cannot be tried on 
defendant's record and a verdict entered, but plaintiff 
ſhould be called and nonſuited. It a verdict be ob- 
tained, it will afterwards be ſet aſide; and it will then 

be too late to enter a nonſuit, for it cannot be recorded 
in bank; but muſt be done by the judge at nf prius, 
Gardner v. Davis, B. R. 1 Wil. 300. Hicks v. Young, 
C. B. Bar. 453. 


After nonſuit, After a nonſuit, the court will ſtay proceedings in a 
— before fe. ſecond action between the ſame parties for the ſame . 
cond action pro- Cauſe, until the coſts of the nonſuit are paid, notwith- 
ein. ſtanding plaintiff be a priſoner at the time of bringing 
the ſecond action, and le in forma pauperit. Weſtin v. 
Withers, 2 D. & E. 511, Meulton, qui tam. v. Bing- 

bam, B. N. Baldwin v. Richards. 1b. N. 


Formerly nen- Formerly it was held, that a nonſyit could not be ſet 
fuircovid not aſide though occaſioned by the miſtake of the judge. 


8 Harti v. Atkinſon, Bar. 317. Love v. Day, Bar. 311. 
Settled pradiee But in the cafe af Sadler v. Evanc, Burr. 1986. the 
now 


iſe. court were unanimous both upon principles and au- 
thorities, that where a judge at ie, nonſuits the 
plaintiff and is miſtaken, the court, upon motion, may 


ſet aſide the nonſuit. 
And this is now the ſettled practice in both courts. 


x. 
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The court will not ſet aſide a nonſuit voluntarily ſuf. In what cafe 
fered by plaintiff, and give him leave to reply de novo, ſo — — 


25 to put the iſſue on another footing than he before hag 
done. Hutchinſon v. Brice, Burr. 2092. ; 


SECTION V. 


_—_ „ SY Ga 


Of References at Nift Prius. 


It often happens at the time of trial, that cauſes are How reference 
referred by conſent to arbitration ;z for which purpoſe an 1 and _ 
order of m6 prius is drawn up, by the aſſociate if at the quence thereof. 


alzes, and by clerk of u, prius if at the fittings. 


The reſpective attornies ſhould ſet down the names Witneſſes to be 
of the witneſſes propoſed to be examined on the refer. ſworn 
ence, and deliver the ſame to the crier, who will ſwear 
them at the bar of the court; for which he is paid 28. 
each witneſs. If the witneſſes are not ſworn in court, 
they mult attend a judge to be ſworn. 


When plaintiff's attorney wiſhes to proceed on the How plaintiff*s 
reſerence, let him procure the order of ni privs from t © pt 
the proper officer, as above, and get the arbitrator to 
point a time and place for the parties to meet, (which 
ſhould be in writing,) then annex a true copy thereof to 
acopy of the order of ni prius, and ſerve both on the 
defendant's attorney (as it may be afterwards — 
to make afhdayit of ſuch ſervice) ; the attornies on bo 
tides ſhould deliver to the arbitrator ſhort briefs of their 
client's caſe, with the names of the witneſſes ſworn to be 
examined, and all neceſſary papers, &c. 


The arbitrator may adjourn from time to time, ſo 
1 his award within the time limited in the 


If he does not make his award in the time, the time How to enlarge 
May be enlarged by conſent, but not without; and in time by conſent. 
yrder to obtain ſuch an enlargement, it is firſt neceſſa = 
| make 
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make the order of ni prius a rule of court, which is 2 
motion of courſe ; after which, briefs muſt be given to 
counſel, the one to move, and the other to conſent to 
ſuch enlargement; clerk of rules will then draw u 

rule, for which pay 6s. plaintiff's attorney muſt ſerye 
copy thereof on defendant's attorney, a new appoint. 
ment fixed by the arbitrator, and a ſervice thereof made 


as above. 


When the award is made, the arbitrator's attorney 
ſhould give notice to the attorney on each fide, that the 
award is ready for delivery, and that the reſpectiye par- 
ties may have their part on paying for the ſame. 


If the party in whoſe favour the award is made, ac- 
cept his part thereof, and the other againſt whom it is 
given, refuſes to accept his, a tender thercof ſhould be 
made; and upon afhdavit of ſuch tender and refuſal, a 
rule may be obtained to make the order of nifi prius 2 
rule of court, and a copy thereof ſerved on the refrac- 
tory party. If this rule be diſobeyed, upon affidavit of 
perſonal ſervice of a copy thereof and diſobedience 


thereto, an attachment will be granted. 


If the party does accept the award, but refuſes to 
obey it, make the order of nf privs a rule of court; 
make a copy of ſuch rule and of the award, ſerve them 
on the other party, and at the ſame time demand the 
money awarded; which, if refuſed, make affidavit of 


the facts, and move for an attachment. 


In whoſe favour the award is made, coſts are of courſe 

ven as to the ſuit; therefore get an appointment 
Fo m the maſter on the rule, which ſerve on the other 
attorney, and get ſame taxed accordingly ; annex a copy 
of the maſter's allocatur to the copy of the rule and the 
award, ſerve the copies perſonally on the other party, 
and at the ſame time ſhew the original order and award; 
if not complied with, move as above for attachment or 
affidavit of the ſervice of the rule and allocatur for coſts 
and the demand of the money; and alſo an affidavit of 
the due execution of the award made by one of the wit- 


neſſes. 
The 
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* The rule for the attachment is carried to the crown 
office in the Temple, and the attachment there beſpoke z 
when obtained, a warrant .thereon is got from the of- 
foe of the ſheriff of the count wherein the party to be 
attached reſides, and executed accordingly, | 
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| If bail has been given in the cauſe propoſed to be re- Of references at 
ferred, it is the ſafeſt way for plaintiff to take a verdict nib pris, 
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for any certain ſum, ſubject to the reference; for other- len vermuet in 


-wiſe the bail will be . This, therefore, is city. 
frequently done; and the ' plaintiff, after the awar 

is made in his favour, has the election to proceed 
either to execution upon the verdict, or by attachment 
upon the award. But as in the latter caſe he cannot ſue 

out an attachment, ſo in the former he cannot enter up 
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= judgment without leave of the court; the neceſſar 
. he therefore, to ground ſuch application are, in bo 
72 ales, nearly the ſame. 


After the award is made, let the coſts be taxed and 
the rule and award copied, a ſervice of copy thereof 
and a perſonal demand of the ſum awarded, with the 
coſts made; and upon affidavit of ſuch ſervice with the 
maſter's a/locatur a copy of the award, and demand of 
the money, the court may be moved, 


If plaintiff means to proceed on the verdict, he ſhould 
give a rule for judgment in the uſual way; he may then 
move the court, that the poſiea may be delivered to 
plaintiff, and that he may be at liberty to ſign judgment 
and take out execution far the money awarded and 
coſts z and that the maſter may tax the coſts of that ap- 
plication. A rule nf is granted, and if no cauſe 


> 
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q 
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Wy ſhewn, made abſolute upon affidavit of ſervice in the | 
the uſual way, | | 
ty, | : 
rd; Upon this rule the marſhal or affociate will deliver | 
0 the potea 3 which ſtamped; then fign 2 | 

with the maſter, who will tax the coſts, and proceed | 
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to execution for the ſum awarded, and colts, but no 
more. | | 


If 
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If the award be for a leſs ſum than the verdict, the 


laintiff may levy the equitable coſts out of the 
1 B. R. 5. Ed. 653. 128888 


At the eleftion If a rule be made at niñ prive to refer a matter to the 
of plaintiff, to three foremen of the jury, and that the plaintiff ſhall 
proceed on "7 have a verdict for his Reg after the award made, 
the plaintiff may either enter up judgment on the ver. 
dict, or have an attachment for not — the rule ot 
court, it be ng in his election which way he will exe. 
cute the award; and this was affirmed to be the con. 
ſtant practice. Tourton and Gould (in the abſence of 
the chief juſtice) doubted of it, becauſe the verdict ſtood 
ſtill on record. To which it was anſwered, there could 
not be a judgment entered on ſuch verdict without 
leave of the court, and the attachment was granted, 


Hall v. Mifter, Salk. 84. 


If he proceeds Verdict for plaintiff for ſecority. Reference by rule 
on verdit, to three of the jurors. Award in plaintiff's favour, 
| — rule obtained to ſhew cauſe why the poſfea ſhould not be 
due execution delivered to plaintiff, to take out execution for the mo- 
of award, and ney awarded. ObjeCtion by defendant, that no afh- 
— davit was produced of the due execution of the award, 
or of a demand of the money; which the court held to 
be as neceſſary as if the motion had been for an attach- 
ment; and the rule was diſcharged, Read v. Garnett, 


Bar. 58, 


g& ro Wm. z. Theg and 10 W. 3. c. 15. ſ. 2. which limits the time 
does not extend of oomplaining againſt awards to the laſt day of the next 
— term after the award made, extends not to ſuch as are 
ences at ni made in purſuance of a rule of ni priut, but only where 
Prius. the ſubmiſſion is by obligation; and nothing is a ground 
within that ſtatute for the court to ſet aſide an award, 
but manifeſt corruption in the arbitrators : We will not 
unravel the matter, and examine into the juſtice and 
reaſonableneſs of what is awarded, Per Cur, in An- 
derſen v. Coxeter, Str. 301. So Lucas and Wilſon, 


Burr. 701. 


Attzchnent It has been ſettled of late years, that an attachment 


only a civil for non- performance of an award is only in the _ 


\ 
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of a civil execution, and therefore the party cannot be Party not to be 


en on Sun- 


hended thereon! on a Sunday, though there is a = 
in 1 Atk. 58. to the contrary. | 


80 perſon in cuſtody upon ſuch an attachment, is Party may be 
entitled to be diſcharged under the Lord's act. The urg get on 
King v. Myers, 1 D & E. 266, Cow. 136. MY 


SECTION VI, 
Of Bills of Exception, and Demurrers to Evigence. 


Nothing can be more important to the ends of juſ- Uſe and mean- 
tice than that certain rules ſhould be eſtabliſhed and ing thereot. 
adhered to, with reſpect to the admiſſibility or in- 
aumiſſibility of evidence upon the trial of a cauſe ; but 
maſmuch as, from the nice and complicated nature of 
ſuch rules, the beſt of judpes may be ſometimes liable 
to err, by rejeQting, or allowing improperly, any par- 
ticular ſpecies of teſtimony ; the law has provided for 
the benefit of the ſubject a remedy in this reſpect, b 
enabling the injured party to bring the queſtion in diſ- 
pute before the ſame court, or ſome other tribunal, for 
their decifion on the propriety or impropriety of the 
judge's admitting or rejecting ſuch evidence; and 
this may be done according to the circumſtances of 
the caſe, either by bill of exceptions, or by demurrer 
to evidence. 


If the judge at ni prius either in his directions or 
decifions miſtates the law by ignorance, inadvertence, 
or deſign, the counſel on either fide may require him 
publicly to ſeal a bill of exceptions, ſtating the point Bill of excep- 
wherein he is ſuppoſed to err: And this he is obliged tions, whas- 
to ſeal, by ſtatute Weſtm. 2. 13 Edw. 1. c. 31. or if 
be refuſes ſo to do, the party may have a compulſory 
writ againſt him, commanding him to ſeal it, if the 
fact alleged be truly ſtated : And if he returns that the 
act is untruly ſtated, when the caſe is otherwiſe, an 
ation will lie againſt him for making a falſe _ 


2 — 


N 
* 
| 
4 


. bd 
3. 
3. 
77 * 
CY 
* 
oy 

- 

* 

my "1 

1 * 
"on 

90 15 
1 

: — 

- 74 n 
3 | 
4 8 

-» 1 


! * Tn - 5 
- » = wo 1 — . _ = 
ro = 4 * — — 
= . 


. 2 
— 
7 


rus cnn 


P 
— Nees Led f - 


4s OF TRIAL AND ITS INCIDENTS. 0h. x. 


Of Bills of Exception, and Demurrer to E vidence. 


This bill of exceptions is in the nature of an appeal; 
examinable, not in the court out of which the record 
iſſues for the trial at vi prive, but in the next imme. 
diate ſuperior court, upon a writ of error, after judg- 
Demmer to ment given in the court below. But a demurrer i» cui. 
evidence, what. dence be determined by the court out of which the 
record is ſent. This happens, where a record or other 
matter is produced in evidence, concerning the legal 
conſequences of which, there ariſes a doubt in law 
in which caſe, the adverſe party may, if he pleaſes, de- 
mur to the whole evidence; which admits the truth of 
fact that has been alleged, but denies the ſuf. 
ficiency of them all in point of law, to maintain or 
overthrow the iſſue, which draws the queſtion of law 
from the cognizance of the jury, to be decided (as it 
ought) by the court. 3 Blac. Com. 372. | 


How fell into + Such, indeed, formerly were the uſual modes of re- 

diſuſe. dreſs ; but of late years, fince the extenſion of the diſ- 
cretionary power of the court in granting new trials, 
queſtions of miſdirections of judges at nit prius, and 
the like, have been brought before the court, and can- 
vaſſed in the ſhape of motions for new trials; and bills 
of exceptions and demurrers to evidence are now very 
rarely reſorted to. 


For which reaſon, I ſhall here content myſelf with 
referring my reader, as well for further information on 
the ſubſect, as alſo for the reſpective forms of a bill 
of exceptions and demurrer to evidence, to Buller's 
Nik Prius, 313 to 320, and the following caſes: Money 
and others v. Leach, Bur. 1692. Symers and another v. 

| Regem, Cowp. 500. Davies v: Pierce, 2 D & E. 53. 
and Gibſon and Fohnſon v. Hunter, 2 C. B. T. R. 198. 
where there is a modern precedent of a demurrer to 


evidence and joinder. 
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SECTION VII. 
Of Verdifs and Caſes reſerved, 


d. Of General Verdicts. 
B. Of Special Verdicts. 
C. Of Caſes reſerved. 


The cauſe having been gone through, and the judge 
having ſummed up the evidence to the jury, whoſe 
determination the plaintiff is willing to await, and not 
to ſuffer a nonſuit, the jury, after having ſufficiently 
deliberated, and ſatisfied themſelves of the truth of the 
matter in iſſue, proceed to giye their verdict, 


A verdict, therefore, { vere dium, quaſi dictum veri- A verdict, 
11, Co. Lit. 226.) is the anſwer of a jury given to the t: 
court concerning the matter of fact, in any cauſe com- 
mitted by the court to their trial and examination. 


In ancient times, if the jury (in civil cauſes) were Formerly given * 


not unanimous in their opinion, the majority might give — * 
a verdict, and judgment was given ex dicto majorit partis 
ſuratorum; nay, jurors might even bring in a verdict 


upon their belief only. Reeve's Hiſt. 2. 268. 


But, in the reign of Edward 3d, this practice was afterwards 
exploded z certainty and unanimity became requiſite. oro ea 
It was held by the court, that a verdi& from eleven mous. 
jurors was no verdict at all; and, though a particular 
precedent of a former judge was urged, 'Thorpe, one 
of the juſtices, ſaid, that it was no example for them 
to follow, for that judge had been greatly cenſured for 
it. And it was ſaid b the Bench, that the juſtices 
ought to have carried the jurors about with them in 
carts till they were agreed. From this period, there- 
fore, it has ever been eld, that jurors muſt be unani- 
mous in their verdict. Reeve's Hiſt. 3. 100. 


There are two kinds of verdicts, general and ſpecial, Two kinds of 
or, as it is ſometimes called, a verdict ar /arge. verdicts. 


A general 
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Of Verdicts and Caſes reſerved. 


General verdia;, A general verdict is when the jury find generally 


what. 2 


for the plaintiff or defendant, without alleging any ſpe: 
cial matter, but merely aihrming or negativing the iſſues 
joined between the patties. 


As in an action upon promiſes, wherein defendant 
pleaded the general iſſue non afſumpſit ; the jury, by a 
232 verdict, if they find for plaintiff, ſay, That de- 
endant did undertake and promiſe, & c. if for defend. 
ant, That he did not undertake and promiſe, and the 
like ; always following the words of the ſeveral iſſues. 

Sometimes a general verdict is given for plaintiff 
upon ſome of 2 iflues, and for defendant upon the 
other ifſues 3 in which caſe, the foreman of the jury 
mentions the ifſues, which they find for each reſpec. 
tively, and the verdict is ſtill recorded in the words of 
the iſſues, afirmirig or negativing them as t' have 
been reſpectively found: 


A verdi&t may alſo be either public or privy. Public; 
if given in open court; privy, if given out of court be- 
fore any of the judges; in which caſe, it muſt aſter- 
wards be confirmed in open court, and a jury may, if 
they think fit, vary from it, ſo that it is tantamount to 
no verdict. In criminal caſes, a privy verdict cannot 
be given. 3 Blac. Com. 377. 


N. B. When the judge adjourns to his own lodgings, 
and there receives the verdict, this is a public, not a 
privy verdict. 


The verdict, when found, is to be indorſed on the 
record, which ſorms what is called the pgfea ; of which 
hereafter. If the trial be at the ſittings in London or 
Middleſex, the p2fea is immediately delivered to the 
party obtaining the verdict, who makes the proper in- 
dorſement; but, if tried at the aſſizes, the aſſociate 
keeps the record, and indorſes the pgfiea, and after- 
wards delivers it to the party. 


Much might be here ſaid upon the effect and opera- 
altered 


tion of general veidiCts, in what caſes they may be 
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altered or amended ; when they ſhall be deemed bad 
from the miſbehaviour of the jurors, or of the parties; 
when inefficient in point of law, by being found on im- 
material iſſues, or by not finding all that was in ifſus, 
or the like: But as the firſt of theſe points come more 
immediately into conſideration under the head of poftea, 
and the other two under the heads of motions for new 
trials, and in arreſt of judgment, I muſt refer the 
reader to thoſe ſections in the next chapter. 


B. Of Special Verdicts. 


If there ariſe in the caſe any difficult matter of law, 
the jury, for the ſake of better information, and to avoid 
the danger of having their verdicts attainted, will find a 
ſpecial verdict, which is grounded on the ſtat. Weſt. 2. 
13 Edw. 1. c. 30. ſ. 2.; and herein they ſtate the naked 
fatts as they find them to be proved, and pray the ad- 
vice of the court thereon ; concluding conditionally, 
that if upon the whole matter the court ſhall be of opi- 
nion, that the plaintiff had cauſe of action, they then 
find for the plaintiff; if otherwiſe, then for the defend- 
int. This is entered at length on the record, and af- 
terwards argued and determined. in the court at Weſt- 
minſter, from whence the iſſue came to be tried; if 
neither party be diſſatisfied with the judgment of the 
court, they _ carry it up to the dernier reſort, the 
houſe of lords, by writ of error. 


A ſpecial verdict ſhould be drawn with as much con- 
cſencſs as the nature of the caſe will admit. 


In finding ſpecial verdicts where the points are ſingle 
ind not complicated, and no ſpecial conclufion, the 
counſel (if required) do ſubſcribe the points in queſtion, 
and agree to amend the omiſſion of miltakes in the meſne 
conveyance according to the truth, to bring the point 
in queſtion to judgment. 


The unneceſſary finding of deeds in hc verba, where 
the queſtion reſts not upon them, but are only deriva- 
tion of title, ſhould be ſpared, and found ſhortly: ac- 

SS: cording 


Special verdict 


Ho to proceed 


20 get ſpecial 
verdict argued. 
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cording to the ſubſtance they bear in reference to the 


deed, as feoffment, leafe, 
l. „ eee e 


I B. R. 
When a ſpecial veraict is 


found, it is drawn and ſettled” 


by the cour:fel on each fide from 
the notes taken at the trial, who 
reſpectively ſign the ſame ; plain- 


tuff 's attorney having firſt got 


bis counſel to peruſe and /igr. it, 
and then given it to defendant's 
attorney for the like purpeſe 2 of 


is then left with clerk cf niſi 


prius, er afſociate, wvho makes 


out copies for each party; the 
rell is then completed by the ver- 
dict being entered thereon, and 
docketed, and filed; à conci- 
lium is moved for, @ rule got 
thereen from clerk of yules, and 
carried to the clerk of papers, 
abo enters the-caufe for argu- 
ment, and à copy. of rule is 


. ferved.on defendant's aitor.: y. 


| The cauſe muſt be ſet down 
within the firſt four days of the 
term, or leave of the court ſpe- 
cially obtained for that purpoſe, 
and books muſt be delivered to 
the judges; containing the whole 
record and ſpecial werdi, two 
days before argument : Plain- 
tiff*s attorney delivers twa to 
1 


C. and ſenior judge, and 


endant”s attorney, two to the 
other two judges. The procetd- 
ings as to getting the ſpecial 
verdidt argued, being the - ſame 
as on demarrtr. - 


- Be the verdict in wheſe ſa- 
Vour it, may, the rule of court 


is drawn up and cofts taxed im- 


mediaicly, without a rate being 


given . 


* 


grant, &c. R. M. 1654, 


In C. B. 

When a ſpecial werdia i; 
Hound, it is ſettled and fegned by 
two ſerjeants, and left with the 
afſeciate,who makes out eopie; for 
each party ; flaintiff*s aiternes 
then carries it 10 prothenatary's; 
the clerk avill make cut fix co- 
pres of the proceedings, with th: 
fdecial verdid, four for the 
Judges and two for the ſerjcauts; 
three of theje copies are fur de- 
fendant 's attorney, who muſt pay 
* for fame ; if be refuſes, plain- 
tiff *'s attorney may deliver the 
four to the judges, and defend. 
ant's counjel will not be heard 
on argument. Let it then be 
entered en the roll; move for 
concilium; carry roll to ſecend- 
ry's,. and let it be in court; 
fecandary will mark rell, and 
draw up rule for concilium ; 
and will alſo ſet the cauſe dean 
for argument; copy of rule muſt 
be Jerved on the attorney of the 

- other fide. | 


When judgment given. draw 
up rule for juggment, and lax 
coſts as in other caſes. 


. The books muſt be delivered 
to judges ont autel at loft be- 
fore the day of argument, two 
by plaintiſ s attorney to the tors 

ſenior — th and two 'by de- 
fendant's attorney to the uther 
two judges. ' 


But if eis ber attorney vgl, 
to deliver books on his part, Ile 
; VT $ e n 
a her may deltrurr Len era 
8 1 dan: 


vb 
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ven for judgment, and exe- days before argument, and ſhall 
— 3 thereon, But be paid for ſame by the oppohite 
the other party may have a rule attorney on demand, or all 
v be preſent at the taxing of be allowed theſe in his coſts 3 or 


fir, as in other caſes, Inp. no coſts taxed, he may compel 
J. R. 352+ 3d Edit. . payment by attachment. Rule 


Eaſt. 27 Car. 2. 


This rule formerly extended 
to demurrers alſo ; but a ſubhſe- 
quent rule of 6 G. 2. Reg. 3. 
has ultered the time of delivers 
ing the demurrer books to two 
days 55. argument; but this 
old rule of Car. 2. flill hold: 
good as to ſpecial werditts ; 
awhich makes a difference in the 
pradtice of the two courts in 
this reſpect᷑. 


C. Of Caſes reſerved. 


Formerly when any ſerious legal doubts aroſe at the 
trial, ſpecial verdicts were the only mode in which the 
point could be formally brought before the court for 
their determination; but in later times a more eaſy and 
expeditious method is adopted; inſtead of the jury find- 
ing a-ſpecial verdict, and the matter at large being ſet 
forth upon the record, they give a verdict generally for 
the plaintiff, ſubject, nevertheleſs, to the opinion of the 
court above, on a ſpecial caſe ſtated under the direction 
of the judge and the advocates on both ſides. 


rerdict, On the other hand, it has this diſadvantage, 
that as nothing appears on the record but the general 
rerdict, it cannot like the latter be removed by writ of 
error, ſo as finally to await the determination of the 
lords in parliament. If, therefore, the matter in queſ- 
tion be of ſuch moment and nicety as to induce either 
party to think that it may be adviſeable to carry it to 
the dernier reſort, in caſe the judgment of the court 
lould be unfavourable to * 2 mult not conſent to 

7-5 take 


Caſes reſerved 
introduced in- 


This does not conſtitute a part of the record, and is Special cat: ne 
attended with Jeſs expence than the finding of a ſpecial oy the re- 
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take a caſe reverſed, but muſt bring it on in the ſhape 
of a ſpecial verdict. 


By whom pof- The polen, when a cafe is reſerved, remains in the 
dea kept till h . . . f 

* 2 ands of the clerk of %% prive, or aſſociate, till the mat- 
mined. ter is determined, and a verdict is then entered accord- 


ingly. N 


How to proceed e attornies get the ſpecial caſe ſettled and /agned by the counje! 

_ caſe ar- or ſerjeants, it is then carried to the aſſociate, who makes out ca- 

8 pies for the parties ; a concilium is moved for ; the rule ferved 
on the attorney of the other fide, and proceed to ſet caſe down, 10 
deli ver books, and to go on to argument in ſame way as in ſpecial 
Der dic is. 


Before the cantilium is moved for, the cafe ought to 
be accurately ſettled as to dates and every other parti- 
cular, ſo as not to trouble the court with any further 
application after it is ſet down in the paper. Formerly, 
indeed, the court themſelves uſed to order demurrers or 
caſes to be ſet down for argument according as upon 
inſpection they found them deſerving ; but of late years 
they have truſted this to the diſcretion of counſel, upon 
whoſe ſignature only conciliums are granted of courſe. 


In a caſe for the opinion of the court, the facts proved 
at the trial ought to be ſtated, and not the evidence of 
facts only. Palmer v. Fohrfon, 2 Wil. 163. 


When a fait is reſerved at ai prius for the opinion of 
the court, which is a practice introduced in lieu of 3 
ſpecial verdict, the verdict ought always to be for the 
plaintiff; and the rule of i,, privs ought to be to the 

following effect: That if the court ſhould be of opinion 
for the defendant, that then judgment of nonſuit ſhould 
be entered, otherwiſe the defendant could have 10 
remedy in caſe of the plaintiff's death. Moyſe v. Cot 


ſedge, Bar. 460. | 
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Of Fudge's Certificates for Cefts. 


Of the ſeveral ſtatutes reſpecting colts, there are 
ſome of which the party can only take advantage by get- 
ting the judge to certify at the back of the record at the 
time of trial. It is, therefore, highly neceſſary to know 
in what caſes this application ſhould be made, and to be 
cautious not to loſe the opportunity, which only offers 
itſelf at this ſtage of the ſuit. 


And firſt, in the common cafe of ſpecial juries, the 
charges thereof will not be allowed, unleſs the judge 
certifics at the trial; for by 24 G. 2. the party moving 
for ſpecial jury ſhall pay the whole expence, and not be 
al owed it, unleſs the judge before whom the cauſe is 
tried, Hall, immediately after trial, certify in open court, 
under his hand, upon the back of the record, that the 
fame was a cauſe proper to be tried by a ſpecial jury. 


So in all caſes of aſſaults and battery, where the da- 
mages are under 40 f. the plaintiff, in order to get his 
full colts, muſt at the trial get the judge to certify, that 
an aſſault and battery was proved, or that the freehold or 


« perſonal actions wherein the judge at the trial of the 


« was ſufficiently proved, or that the freehold or title of 
« the land mentioned in the plaintiff's declaration was 
« chiefly in queſtion ; the plaintiff, in caſe the jury 
« ſhall find damages under the value of forty ſhillings, 
« ſhall not recover more | coſts than the damages ſo 
found ſhall amount unto.” 


c. 11. that the treſpaſs was wilful and malicious, in order 


KK 2 Again, 
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Some certifi- 
cate muſt be 
obtained at the 
trial. 


Thus for the 
coſts of ſpecial 
Jury. 


So in all caſes of 
aſſault and tat · 
tery, where 
coits under 408. 
certificate that 
ttery was 


title to the land was chiefly in queſtion ; for the words proved, or free- 
af the ſtatute 22 & 23 Car. 2. c. 9. are,“ That in all hold came into 

actions of treſpaſs, aſſault, and battery, and other . 

s cauſe ſhall not find and certify under his hand upon Stat. 22 & 23 

« the back of the record, that an aſſault and battery Cr. 2+ 


i ing to the ſtat. 8 & 9 W. 3. So certificates 
90 a certificate according to 9 * my 
was wiltuL 
to give plaintiff his full coſts where damages are found g & gw, 3. 


under 404., mult be made in court, or it is void, C. 11. 
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Of Judges Certificates for Coſts. 

So for double Again, in all actions brought againft juſtices 
coſts "= — een pariſh — — mg 
2 here ver. if a verdict pafs for them, or plaintiff be nonſuited. 
diet is for them. double coſts are given, by the ſtatutes 7 Jac. 1. c. 5. & 
21 Jac. 1. c. 12.5 in ſuch caſe, the judge ſhould cer- 
tify at the trial that they were aCting in the execution 
of their office, or make an allowance of double coſts 


o 


upon the record. 


Sp where ver- In like manner, in actions againſt juſtices, where, 
| — is againſt by ſtatute 24 G. 2. c. 44. plaintiff is entitled to double 
". -- "coſts, if a verdict paſs for him, and the judges certiſy, 
| that the injury was wilfully and maliciouſly committed, 
the judge ſhould certify to that effect at the trial in 

open court, on the back of the record. 
Where notne- But where there is a ſpecial verdict, and it appears 
ceſſary. by the facts found, that defendant was acting as juſtice, 
&c. no certificate is neceſſary. Rann v. Pickins, Do. 


308. 


What certifi- But there are ſome ſtatutes reſpecting coſts, where a 
cates for colts certificate is neceſſary, but need not be obtained till 


need pot be till A 
—— trial: after the trial of the cauſe. 


Thoſe under Such is the caſe with reſpect to the certiſicate upon 

43 Eliz. e. 6. the 43 Eliz. c. 6. which enacts, That if upon any action 
perſonal, not being for any title or intereſt of lands, 
nor concerning the freehold or inheritance of any lands, 
nor for any battery, it ſhall appear to the judge, that 
the debt or damages to be recovered be under 40 5. and 
ſo ſignified and ſet down by him, the plaintiff ſhall have 
no more coſts than damages. 


It has been held, that this certificate may be obtained 
after the trial. Holland v. Gore, Say. on Colts, 18. 


To hat actions This ſtatute extends to all perſonal actions not par- 

that ſtatuts ticularly excepted ; even to an action of treſpaſs vi et 

* armit for beating plaintiff's dog. Dand v. Sexton, 3 D. 
and E. 37. N 


80 
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ors 80 a certificate, according to the 4.and 5 Anne, c. 16. So certificates 
— 16. may be granted after the trial, the words being, Anme, 4 pre. 
a « That if a verditt ſhall be found upon any iſſue in the bable cauſe, 39 
k & « ſaid cauſe, for plaimiff or demandant, (meaning plead certain 
"er. « where there are double pleas,) coſts ſhall be given in 
ion « like manner, unleſs the judge certify, the 3 
oſts «.or tenant, or plaintiff in replevin, had probable cauſe 
| « to plead ſuch matter, which upon the ſaid iflue ſhall 

be found againſt him,” &c. | | 
— In all the above cafes, therefore, where the judge conſequence ol 


ſhould certify at the trial, it is of importance to obtain Se cing to 
ſuch certificate, as it will afterwards be too late, and it get —— 
cannot be cured by any motion in court, grounded on ſtatute requires 
ny affidavit, praying leave to enter a ſuggeſtion on the * 


record, Grindley v. Holloway, Do. 307. 
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OF PROCEEDINGS FROM {Ch. x1, 


CHAPTER X. 


0 Proceedings from Trial to Execution. 


If ſpecial ver- 
dict, how to 
eed has 
ſhewn 
ante, ſect. 7. 
eh. 10. 


How to pro- 
ceed to judg- 
ment on a ge- 
neral verdict. 


As to the 
poſtea. 
I at fittings. 


If at aſſizes. 


Asto the rule 
for judgment. 


' ewhoſe client has obtained the 


ingorſe the poſtea properly. 


Sxc. 1. Of the Poſtea and Rule for Judgment, 
Src. 2. Of new Trials. 
SEC. 3. Of arreſting the Judgment. 


SEC. 4. Of taxing Coſts, and ſigning final 
Judgment. 


SEC. 5. Of docketing Entries and Judgments. 


IF the verdict of the jury be a ſpecial verdict, or if 

there be a caſe reſerved at the trial for the opinion 
of the court, we have already ſhewiu how to proceed, 
in the ſeventh ſection of the laſt chapter; but if it be 
a general verdict, whether a ſpecial jury cauſe or not, 
the proceedings are as follow ; 


In B. R. 

Fit be a trial at the fittings, 
the affeciate, immeaiale!y after 
the werdift is given, makes a 
minute thereof , and d:livers the 
poſtea, with diſtringas and 


pannel annexed, to the attorney 


16. 

In this court, the aſſeciate 
keeps the record, and indorjes 
poltea thereon, whether it be 
tried at aſſizes or at the fittings, 


If the cauſe is tried in term, 
he will deliver ſame about the 
fifth day after term ; if in va- 
cation, it may be had in the 
firſt week of the ſubſequent 


_ term. 


There is no rule given for 


judgment in this court, but you 


verdict, and be takes cart to 


But if it be à trial at the 
aſſixes, the —— keeps the 
record till the next term, and 
in the interim, indorſes the 


poſtea, fer awhich a fee is paid 


maſt avait the ſame time, feur 


at the trial. 155 


The next thing to be done, is 
to take out à rule for judgment 
ou tbe poſtea. 


This 


days excliſſ de, as in K. B. 
ewhich is ailowed the other fide 
to move for a new trial, or in 
arreſt of judgment. When the 
time js expired, the poſtea 
baving been got from the aſo- 


caalty 


: 
: 
| 
; 
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This may be given upon the ciate, get it tamped at lamps 
reurn-day of the diſtringas, | with @ double half crown 
if proceedings be by original, flamp; then carry it to the pro- 
lei ſuch return-day be a Sun- thonotary, with papers in the 
day. cauſe, ue - will fign final 


Judgment, and tax coſts. 


= . 1 * 


3 


l 
= gu. _— yy 


# _—_ on” — — ad ea „% „5 


— 2 


9 
r 
— 
» 
* 


It is written on a ſlip 0 
paper thus : A. . B. rule for When judgment is figned, or 
udgment On poſtea, or on in- cofls taxed on poſtea or inquiry, 
quiry (if it be after writ of the record or inquiſition muſt be 
inquiry). Dated, delivered to the clerk of the 
T. S. plaintiff” s attorney, judgments for him to keep, nor 
can it be taken out of the office 
This is a four-day rule, ex- afterwards, without leave of 
clave of the day it is given, court en motion. R. Tria. 13 
If Sunday or a dies non in- C. 2. 
tervenes, it i no day, for four 
whole court-days are allowed, 


1 Fo v—ꝛ IAC AS” 27 ior Dew 
- =» £294 _—_— 1 - + 


„ 
_. A» wid 
ww Ci 


BOD! 


ER 
5 


Pending this rule, the other 
fide may move for a nexw trial, 
ar in arreſt e 1 If no 
ſuch ſtep is likely to be taken, 
let the attorney, who hath ob- 
tained the poſtea in the mean - 
time, get it flamped with a 
deuble half-crown ſtamp at the 
flamp-office. Then carry ſame 
to clerk of common bail;, at the 
King's Bench office, who will 
mark the ſame deliberatur, as 
it is called, thus: Delivered of 
record, ſuch a day and year, 
and /igns his name; pay 6d. 
for entering. | 


o © > N *. de 
A — —zT TR 4 n OS 44 * 
1 3 i %* av 


— ry 2 — 
ST 44 2 7 — 


N. B. If it be writ of inquiry, there is no poflea or 
any thing ſtamped ; but the double half-crown ſtamp is 
for the maſter to ſign final judgment on. 


ac — Gs - : 
rr 


When rule on poſtea or inquiry is out, carry ſame, wwith papers How to ſign 
in cauſe, to the Maſter in B. R. and protbonotary in C. B. who final judgment. 
2 ſign final judgment and tax cee; for which fee poſt, 

4 8 


The rule for judgment ought not to be entered before Rule for 2 
the day in bank, and is not neceſſary, if the _ — 
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Of the Poſtea and Rule for Judgment. 


be nonſuited ; for, in that caſe, judgment may be en. 
12 immediately. after the day in bank. N. on R. E, 
5 C. 2. SC 0 1h e Gait £; 


Poſtea, its pur- The, poſtea is as a return of the judge before whom 
— why the cauſe is tried, after a verdict of what was done 
therein; it is indorſed on the back of the niſ prius re- 
cord, and is a continuation of the proceedings from the 
diftringas ; it has its name from the word poſtea, arte. 
WARDS, being the firſt word of the ſubject- matter in- 


dorſed. 
Form of The form of a peſtea, in a ſpecial jury cauſe where a 
Valea | Fales was prayed, and which, by leaving out the tale; 


part, may be converted into a pęſtea on a common jury 
cauſe, is as follows: 


4 erwards, (that is te ſay,) on the day, and at the place 


within mentioned, before the right honourable Llogd Lord Ken- 
you, the chief juſtice within written, Roger Kenym E/q. being 
aſſociated unto him, according to the form of the ſlatule in that 
caſe made and provided, came the within-named A. B. by his 
alt within contained, and the wwithm-named C. D. although 
— required, came not, but made default ; therefore, les the 
i Jury, whereof mention is within made, be * of againſt 
| him by his default ; and the jurors of that jury being ſummoned, 
; ſome of them, (that is to ſay, ) [here name only the jurors that 
** cared on the pannel ], and becauſe the refidue of the jurors of 
tze ſame jury do not appear, therefore other perſons, of theje 
Panding by the tourt by the ſheriff of the county aforeſaid, 
at the requeſt of the ſaid A. and by the command of the ſaid oy 4 
Juſtice, (if in London or Middleſex, if at the afſizes, then 
the command of the faid juſtices, ) are now newly ſet drwn, whije 
names are affiled in the within-avritten pannel, according to the 
form of the ſtatute in that caſe made and provided, which ſaid 
Jrrori, fo newly fet down, (that is 10 ſay, ) K. L. of, c. ba- 
berdaſber, (naming the reft of the tales men, ) being required, 
came, ⁊ubo, together with the ſaid other jurors, before impan- 
nella and fworn to declare the truth of the within contents, being 
elected, tried, and feworn upon their eath, ſay, That the ſaid 
C. D. did undertake and promiſe, in ſuch manner and form as 
the ſaid A. hath within complained againſt him; and they aſſeſs 
the damages of the ſaid A. B. by reaſon of the not performing 
the promiſes and undertakings within written, beſides his ex- 
pencer and cofts laid out by him in this behalf, to 121, and for 
thoje coftt and charges to. 40 8. therefore, Cc. Imp. B. R. w_ 


» mn A Go 


. 


0 0 Þ - WE 20 


* 


eee 


by ov» 


3 
* 


| 
: 
4 
0 
| 
| 


V 


gie. 1.) TRIAL TO EXECUTION, | NE 


7 
Of the Paſtea and Rule for Judgment. 


In caſe the judge of aſſize die after verdict, and be- How if judge 
fore the day in bank, the clerk of aſſize returns the poſ- aug ater: — 
u with a ſpecial entry. Sal. 671, 


Of altering and amending the Poſes. 


If the aſſociate makes a miſtake by marking wrong Poſtea amended 
damages on the poſtea, and the notes of the judge before by judge'anotesy 
whom the cauſe was tried are otherwiſe, the poffea, on in what caſes. 
motion, may be amended by the judge's notes. News- 


amb v. Green, 1 Wil. 33. 


So if there be a verdiQ for plaintiff generally, and he If verdict gene- 
omits to enter up the verdict on all the iſſues, court, on _ — — 
motion, will amend the pyftea; and as it is a mere lip, iſſues. 
ſuch amendment may be after error brought. Petrie 


1. Hannay, 3 D. & E. 659. 


Again, if a general verdi and entire damages be en- If vereic en- 
tered when one of the counts is bad in law, and no evi- — 
dence was given at the trial on ſuch bad count, the is bad, 
plea may, on motion, be amended by the judge's notes. — no 
Eddewes v. Haplins, Do. 376. po _ — 

I ſay where no evidence was given at the trial on but not if evi- 

ſuch bad count; for this diſtinction was taken per Bul- dence was given 
ler, Juſt. in ſame caſe. If there was only evidence at te 
trial upon ſuch of the counts as are good and conſiſtent, 
a general verdict might be altered from the judge's 
notes, and entered on thoſe counts ; but if there was any 
evidence which applied to the other bad or inconſiſtent 
counts, (as for initance, in an aCtion for words, where 
ſome actionable words are laid, and ſome not action- 
able, and evidence given of both ſets of words, and a 
general verdict,) there the pgſtea cannot be amended, 
becauſe it is impoſſible for the judge to ſay on which of 
the counts the jury have found the damages, or how 
they had apportioned them. In ſuch caſe, therefore, 
the only remedy is, by awarding a venire de nouo. 


In the caſe of Grant v. 4ftle, Do. 730. Lord Mans- This diti»Qion 


held ſaid, he exceedingly lamented that ever ſo incon- 1 of 


yenient field. 
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Of the Paſtea and Rule for Judement, 


venient and ill-founded a rule ſhould have been eſt. 
bliſned, as that where there are ſeveral counts and entire 
damages, and one count is bad and the others not, this 
ſhould be fatal, upon the fictitious reaſoning that the 
jury had aſſeſſed damages on all, though, in truth, they 
never thought of the different counts, but the verdict 
was ſo taken from the inadvertence of counſel in the 
hurry of miſe prive. And what makes this rule appear 
more abſurd is, that it does not hold in the caſe of cri. 
minal proſecutions ; for when there is a general verdict 
of guilty on an indictment conſiſting of ſeveral counts, 
if any one of them is good, that is held ſufficient : but 
in civil caſes the rule is now ſettled, and the court have 
gone as far as they can in allowing verdicts in ſuch caſes 


to be amended. 


Poſtea pot But the court will not amend the pen by increaſing 
— the damages given by the jury, although all the jury- 
men join in an affidavit, ſtating their intention to have 
been to give the plaintiff ſuch increaſed ſum, and that 
they conceived the verdict was calculated to give him 
ſuch. Such things ſhould be explained at the trial, 


Fackſen v. Williamſom, 2 D. & E. 281. 


nor verdit al-. Nor will the court alter a verdict, unleſs it clearly 

tered contrary appears on the face of it, that the alteration would be 

to apparent in- . ; - 

tention of jury. agreeable to the intention of the jury. Where, therefore, 
a jury bring in a verdict contrary to the notes or direc- 
tion of a judge, the proper remedy is, to move for a 
new trial. Spencer v. Geter, 1 C. B. T. R. 78. 


If verdit be for Where a verdict was given for a greater ſum than 
5 the amount of the damages laid in the deelaration, court 
tion, remittitur will ſuffer amendment to be made by plaintiff, entering 
may be entered. a remittitur of the extra ſum; and this even after error 

is brought, on payment of coſts, (notwithſtanding the 


caſe of Sandiford v. Bean, Hil. 13 Geo. 3.) 1 C. B. 
T. R. 643. ; | 


At what time An amendment of the pſea muſt be moved for before 
fuch amend- judgment; it cannot be amended afterwards on error 


— = ing brought; though the court may even then award 
a venire ar novo. Grant v. Alle, Do. 730. 5 


re 


; 
| 
n 
J 
f 
| 
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As long as the record remains in court, amendments eee, 2 is 
may be made; and though error is brought in the houſe OY 
of lords, the record ſtill remains in H. R. only a tran- 
ſcript thereof being ſent to the houſe of lords, 


; . 7 + br ht Poſtca loſt, and 
1 0 Was rOou 
On a motion for a new trial, the ps; _— OT 


into court, and after a new trial had been denied, the ,,.. 
plea could not be found; and the court, on debate, 
ordered a new one to be made out from the record above 
ind the aſſociates notes. Dayrell v. Bridge, Str. 1264. 


Scrion IL 


Of new Trials. 


A. Their Nature, Origin, and Utility. 

B. When and how to be moved for. 

C. In what Actions and Caſes granted. | 

D. Of the Coſts in caſe of new Trial. 

E. How to proceed if new Trial granted. 


F. Of the Motion for a venire facias de novo, 
and the Difference between them and Motions 
for new Trial. 


It has been obſerved, that four days from the return 2. 
of the diſlringas, are allowed to move the court for a The nature, 
new trial, or in arreſt of judgment. — 
No one, therefore, can have final judgment obtained 
againſt him by ſurpriſe, 


We ſhall firſt treat of new trials, becauſe a motion in 
arreſt of judgment may be made after a new trial has 
been moved for and refuſed, but not vice ver/a. 


Cauſes of ſuſpending the judgment by granting a new Difercnce be- 
trial, are at preſent wholly extrin/ic, ariſing from mat- age — 
ter ſoreign to or daburs the record: whereas arreſts of fal and in ar. 

Judgments alt of judg- 
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Utility of new 
trials. 


OF PROCEEDINGS FROM (Ch. vt, 


| Of new Trials. 


judgments ariſe upon #ntrinfic cauſes appearing upon the 
face of the record. | 8 


Trials by jury in civil cauſes, ſaid Lord Mansfield 
could not ſubſiſt now without a power ſomewhere — 
grant new trials. Wo | | 


If an erroneous judgment be given in point of law, 
there are many ways to review and ſet it right. 


Where a court judges of fact upon depoſitions in 
writing, their ſentence or decree may many ways be re- 
viewed and ſet right. 


But a general verdict can only be ſet right by a new 
trial; which is no more than having the cauſe more de- 
liberately conſidered by another jury, when there is a 
reaſonable doubt, or perhaps a certainty that juſtice has 
not becn done, 


Writ of attaint The writ of attaint is now a mere ſound in every caſe; 


_ out of uſe; 


in many it does not pretend to be a remedy. 


if not the ineffi- There are numberleſs cauſes of falſe verdicts without 


cacy thereof. 


Dec er or bad intention of the jurors; they may 


have heard too much of the matter before the trial, and 
imbibed prejudices without Pn . the cauſe may 
be intricate ; the examination may be fo long as to diſ- 
tract and confound their attention. | 


Moſt. general verdicts include legal conſequences as 
well as propoſitions of fact: in drawing theſe conſe- 
quences the jury may miſtake, and infer directly con- 
trary to law. | . 


The parties may be ſurpriſed by a caſe falſely made 
at the trial, which they had no reaſon to expect; and 
therefore could not come prepared to anſwer. | 


If unjuſt verdicts obtained under theſe and 2 
thouſand like circumſtances were to be concluſive for 
ever, the determination of civil property in this method 
of trial, would be very precarious and — 


was 
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Of new Trials, 


| is abſolutely neceſſary to juſtice, that there ſhould, New trials ne- 
won many occaſions, be opportunities of re- conſidering g e Jul 
the cauſe by a new trial; and it is done in a way very 
fyourable to the parties for whom the wrong verdict is 

given 3 it 1 upon payment of coſts. Whereas, in other How coſts paid 
caſes where a wrong judgment is reverſed, coſts are in fuck caſes. 


paid as if the right judgment had been given in the firſt 
inſtance. g 


It is not true, That no new trials were granted be- r * 
5 trial fr 
e fore 1655,” as has been ſaid from Style 466. — 
The reaſon why this matter cannot be traced further 
back is, That the old report books do not give any 
« accounts of determinations made by the court upon 
© motions.” 


Indeed for a good while after this time, the granting Court formerly 

of new trials was holden to a degree of ſtrictneſs fo into. fic therein ; 
lerable, that it drove the parties into a court of equity, 
to have, in effect, a new trial at law of a mere legal 
queſtion 3 becauſe the verdict in juſtice under all the 
circumſtances, ought not to conclude z and many bills 
have been retained upon this ground, and the queſtion 
tried over again at law under the direction of a court of 
equity; and, therefore, of late years the courts of law gradual'y more 
have gone more liberally into the granting of new trials, **=*<<+ 
according to the circumſtances of the reſpective caſes ; 
and the rule laid down by Lord Parker in the caſe of the 
Aeen againft the Corporation of Helſlon, H. 12 Ann. 
B. R. (ſee Lucas's Reports 202,) ſeems to be the beſt ge- 
neral rule that can be laid down en this ſubje&, viz. 
„Doing juſtice to the party ;” or, in other words, 
* attaining the juſtice of the caſe.” “. 


FG EI EIFS . Bier” 


LIE 


The reaſons for granting a new trial muſt be collected — for 
from the whole, evidence, and from the nature of the {1 


caſe conſidered, under all ĩts circumſtances. 


This power may be exerciſed at much leſs expence of 
kme and money, therefore more beneficially for the ſub- 
A, by, the court of common law where the cauſe has 


been tried. ; 1 
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Of new Trials, 
B. B. When and how to move for new Trial. 
= | 
At _ If the party againſt whom a verdict is obtained on 
—_ — trial, or judgment on inquiry of damages, wiſhes for a 
ne trial of inquiſition, he muſt move ſor the ſame n 
within the four days, and the motion muſt be made in 8 
the court, ſupported by an athdavit of facts. - 
and how. -It is a rule to ſhew cauſe ; and though no notice thereof 
neceſſary. in B. R. it is fair practice to give it, that the „ 
other {rue may be aware on what ground the motion is al 
made. In C. B. notice of motion mult be given. a 
How the ſour In B. R. the ſour days for motions for new trials are 


days reckoned: incluſive; if the firſt day of term be the twenty-firſt, 
| the 24th is the laſt day of moving. Burt v. Barlo, 
Do. 171. Bar. 445- . 


not aſter the So in C. B. a motion for a new trial cannot be made 
four days in after the four days expired, though before judgment 
81 entered, unleſs the foundation of the motion be ſome 
matter diſcovered after that time. Willis v. Bennett, 

Bar. 443. c 8 y 


What done on On motion for a new trial, the uſual way is, to grant 
_— che mo- a rule to ſhew cauſe 3 and then the puiſne judge of the 
court ſpeaks to the judge who tried the cauſe, (if of ano- 
ther court,) and obtains a report from him of the trial, 
and alſo a ſignification of his ſentiments on it; if the 
judge declarcs himſelf ſatisfied with the verdict, it hath 
been uſual not to grant a new trial on account of its be- 
ing a verdict againſt evidence; on the other hand, if he 
declares himſelf diſſatisſied with the verdict, it is pretty 
much of courſe to grant it. 


S HARB DB & 


In B. R- in very The court, under very particular circumſtances, will 
Fer cut moves Permit a new trial to be moved for after the four days 
for aſter the are expired. Hirt. v. Barlow, Do. 171. 


tour days. 
So in criminal caſes. The King v. Gough, Do. 797- 
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If on motion for z new trial the court are divided in How, if court 
opinion, no rule is made; the party who obtained the 
jerdiCt is at liberty to ſign final judgment. Cartledge v. 
Fyler baronet, Bar. 442. 


A new trial may be granted a ſecond time, if the New trial 
reaſons for granting it are ſufficient. Per. Cur. in Good- — 
win v. Gibbons, one, &c. Burr. 2108. It muſt depend *' 
upon the circumſtances of the caſe. | 


But where there are two contrary verdicts, and the except where | 
utter is ſatisfaCtory to the court, the loſing party is not rn 
entitled 3 on7 rule of practice to a third trial. Parker 


. Anſel, Blac. 963. | 


But if on a ſecond trial the jury find the ſame ver- Thire wist 
dit as the former jury did, and the court are of opi- mee 
non the verdict is againſt law, they will grant a third Snted. 
tral. Tindal v. Brown, 1 D. and E. 167. 


So, if they think the verdict clearly againſt evidence, 
z third trial will be granted. Wilſon v. Brough, Eaſt. 
14G. 3. B. R. 


If a new trial or inquiſition be denied, the party may Aer motion 
afterwards move on a ſimilar affidavit to arreſt the judg- refuſed tor new 
nent; but if a motion in arreſt of judgment be firſt u motion in 
made, and refuſed, you cannot afterwards move for a ment — 4 
new trial. So it is of an inquiry; after motion in made, but not 
arreſt of judgment, defendant cannot move for a new 


writ, Sal. 647. < 


C. In what Actions and Caſes granted. C. 


No new | trial allowed in a writ of right, except Nov tn 
4 verdict be flagrantly wrong. Tyſen v. Clarke, right. 
941. 


In ejectment, the courts will ſeldom grant a new In gedment 

tral where the verdict is for the defendant, becauſe eqn. 

tie plaintiff may bring a new ejectment ; but, where 

t 1s for the plaintiff, a 5) trial is often granted, for 
1 | 


the 


9 or PROCEEDINGS FROM {Ch, xt 
| Of new Trials. 
the conſequence of not granting a new trial is the al. 


teration of the poſſeſſion of the premiſes. Good:; 
Clayton, Burr. 2224. : mY 


Woe | The courts never grant a new trial in penal actions. 

— 1.8 t Fervois v. Hall, 1 Wil. 17. Fonereau v. —_ 3 Wi 

in cafe of miſ- 20, ſe in 2 Keb. 226. held bad | 
59. and the caſe in 2 Keb. 2; eld bad law, except 

_ upon the ground of miſdireCtion by the judge. Wilſon 
v. Raftal, 4 D. and E. 753. 


FLY 


PE 1 _<<MS2 


1 Nor in an action for malicious proſecution, if verdiq 
for malicious for defendant, though againſt evidence and judge's 
proſecution. direction. Norris v. Tyler, Cow. 77. 


How, in cafs A new trial may be granted in an information in na- 
of information; ture of a quo warrants, although denied in the caſe of 
| The King v. Bennet, 1 Str. 101. the court ſaying, that 
of late years a quo warrants information had been con- 
fidered merely in the nature of a civil proceeding, and 
that there were ſeveral inſtances ſince the caſe in 
Strange, in which a new trial had been granted, The 
King v. Francis, 2 D. and E. 484. 


ao © XX -=o WW ax = © 


in a joint If in an action againſt two, one be acquitted and 
aon where the other found guilty, that defendant can have no 
—— new trial. Parker v. Godlin, Str. 814. 

where money No new trial granted in any action where defendan! 
is paid into has paid money into court, that being an acknowledg- 
ment of the action, Bur rough v. Skinner, Burr. 2639. 


where by agree- Where, in ſeveral actions of a ſimilar nature, it is 
ment parties in agreed between the parties that they ſhall be bound by 

— _ a verdict in one of the cauſes, it means ſuch a verdict 
ns ry ver- às the court thinks ought to ſtand as a final determina- 
d in one; tion of the matter, and therefore does not prevent de- 
| fendant from moving for a new trial, after a verdict iu 


one of the cauſes for plaintiff. Hodſon v. Richardſon, 
Burr. 1477. | 


; When there is a bill of exceptions, a new trial ſhall 
where there ep 
a bill of — not be moved for on the point of law contained therein. 
— Fabrigas v. Meſiyn, Blac. 929. 1 

es or 
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For the bill of exceptions is ordained by the legifla- 
ture to be in nature of a writ of error, A would be 
unbecoming, therefore, in the court to ſtop it in tran- 
ſtu, unleſs the party will waive the bill of exceptions, 


Value and importance are not of themſelves ſufficient What grounds 
grounds for granting a new trial, unleſs there be alſo for new trial. 
ſme doubt in the queſtion, though — frequently Value and im- 
weigh in obtaining a rule to ſhew cauſe why there — how 
ſhould not be a new trial. Vernon v. Hanley, 2 D. and 


I. 113. 


Where verdicts have been given contrary to evidence, Of verdits | 
er where there hath been no evidence at all to ſupport convary 70 avis 
ſuch verdicts, the court hath granted new trials; but — —— 
if there hath been a contrariety of evidence on both tory evidence. 
lars, the courts have never granted new trials, not- 
withſtanding the judge (before whom th- cauſe was 
tied) hath been of opinion that the ſtrength and weight 
of evidence was againſt the verdict. 1 Wil. 22. Anon, 


Swain v. Hall, 3 Wil. 47. 


But the court will not look with eagle's eyes to ſee If juſtice be not 
whether the evidence applies exactly or not to the caſe, — 
when they can fee that plaintiff has obtained a verdic̃t : 
for ſuch damages as he is entitled to in conſcience and 
equity, Slater v. Baker, 2 Wil. 362. Wilkinſon v. Payne, 
4D. and E. 468. Aylett v. Lowe, Blac. 1221. 


For, though the ground of a verdict for the plaintiff 
te wrong, yet if no injuſtice be done to the defendant, 
or if the plaintiff can, by another form of action, re- 
cover as much, the court will not grant a new trial; 
but otherwiſe, where injuſtice is done him by it; and 
lit be not clear, the plaintiff may recover as much by 
mother form of action. 4 Burr. 936. 


It does not follow, by neceſſary conſequence, that it juſtice done, 
there muſt always be a new trial granted in all caſes court will try 
whatever, where the verdict is contrary to evidence; 1— * 
brit is poſſible that it may ſtill be on ſide of the 
real juſtice and equity of the caſe, B. 


Ll 2 | The 
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The court will not grant a new trial, even where the 
jury have found for the defendant, againſt evidence, if 
the plaintiff appears to have received no real injury, and 
the damages (it the verdict had been for the plaintiff) 
would have been but a mere trifle, Burton v. Thomſon, 


Burr. 664. | 


For, after a verdict on the honeſt and juſt fide of the 
cauſe, the court will ſupport it, if poſſible, and not grant 
a new trial, Goflin v. Wilcock, CB. 2 Wil 302. 


No new trial Nor will the court ever grant a new trial, when they 
where merits clearly fee the merits have been fairly and fully tried, 
faltly tried, Sampſon v. Appleyard, 3 Wil. 273. 


though the Although the weight of the evidence may be certi- 
3 ou fied by the judge to have been againſt the verdict, yet 
de den. A new trial will be denied, if the nature of the action, 
the value of the matter in diſpute, and other circum- 

ſtances of the caſe, warrant ſuch denial. For a new 

trial _— to be granted to attain real juſtice, but not 

to gratiſy litigious paſſions upon every point of ſummum 


jus, Farewell v. Chaſfey, Burr. 53. 


In which laſt caſe, a variety of- caſes are cited, in 
all of which the verdicts were againſt evidence, and the 
ſtrict rule of law, or obtained through ſurpriſe : But 
the court would not give a ſecond chance of ſucceſs to 
a hard action, or an unconſcionable defence. 


Ko affidavits Nor will the -court admit affidavits to explain evi- 


dence _—_ at a trial, in order to found motions for a 
new thereon. Hanſon v. Parker, 1 Wil. 257. 


No new trial, Where the verdict is neither againſt evidence nor 
merely becauſe law, though it be a hard one, no new trial will be 


— +» p-<og granted, Hankey v. Trotman, Blac, 1. 


In what caſes The court will, under circumſtances, grant new 
on affidavits of trials on the affidavits of jurymen, that the verdict was 
On” taken contrary to their meaning, but they are very 

cautious how they do this, as it may be of dangerous 


tendency. . 
Where, 
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Where, after a general verdi& on both iſſues was 
e giren for defendant, eight of the jurymen ſtated, on 
if aſſidavit, that they meant their verdict to have been for 
d plaintiff on one iſſue, and the court were ſatisfied that 
J would have been right, though they were doubtful 
ly what to do, not liking to ſend the parties to a new 
trial; they at length deſired the — to move why 
the verdict ſhould not be amended and ſet right, ac- 
e cording to the truth of the finding, but no cauſe was 
Ut ſhewn. Cogan v. Ebden, Burr. 385. — * 


New trial granted defendant in a criminal caſe upon Even in eri · 
the reports of the judge, and affidavits of the whole a calc» 
jury, that the verdict was taken contrary to their mean- 
ing, and to the judge's direction in point of law. Rex 
v. Simmons, 1 Wil. 329. 


22 


A juryman's aſſidavit, with regard to his ſentiments 
in point of law at the trial, ought not to be admitted, 
whatever may be the caſe of his atlidavit, tending to 
reAify a miſtake. Rex v. Almon, Burr. 2686. Rex v. 
Thirkell, Burr. 1696. | 


After a full trial by a competent jury; if no freſh in what cafes, 
light can be thrown in, a new trial ſhall not be granted, — to 


w though the verdict might be contrary to the ſenſe and igt — 
N meaning of the parties. Camden v. Cowley, Blac. 418. queſtion, 
to 


There are caſes where the court will grant new trials, or introduce 
notwithſtanding there was evidence on both ſides; as 3 
where all the light hath not been let in at the trial“ a 
which might and ought to have been, as for want of 
all the ſubſcribing witneſſes to a releaſe, ſet up by de- 
fendant, being called and examined. Norris v. Free- 
man, 3 Wil. 38. 


The court will not grant a new trial to let the pa 
into a defence of which he was appriſed at the firl 
trial. Vernon v. Hankey, 2 D. and E. 113. 


f Nor for want of evidence which he might then have 
10 produced. Ceofe v. Berry, 1 Wil. 98. 
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A new trial ſhall not be granted becauſe the counſel 
thought it prudent to omit evidence which they had in 
their briefs, and might have offered in mitigation of da- 
mages; nor becauſe another jury, in a cauſe nearly ſimi. 
lar, gave a different verdict. Spong v. Hog, Blac. 802. 


Not granted to give the defendant an opportunity of 
proving the illegality of a policy which was not illegal 
on the face of it, for he ſhould have ſhe wn it on the trial. 
Gift v. Maſon, 1 T. R. 84. 


But diſcovery of new evidence by the attorney of de- 
fendant executor (then abſent from England), though in 
the actual cuſtody of the attorney himſelf, yet not known 
by him ſo to be, is a ground for a new trial. Broad- 
head v. Marſhall, Blac. 955. 


A new trial will not be granted on account of a miſ- 
take by a witneſs in giving his evidence. Hut v. Keldon, 
Say. 27-3 although by affidavit he confirms it to be a 
miſtake ; and had it not been made, the verdict would 

have been different. 


But where a verdict is manifeſtly againſt equity, and 
obtained againſt defendant from inadvertence in not 
being prepared with evidence, court will grant new 
trial, : 


A verdict upon a trial was for plaintiff ſubject to 
the opinion of the court, upon this queſtion, © Whe- 
ther defendants, being ſheriff's officers, (and who juſ- 
tified under a f. fa.) ought upon the trial to have pro- 
duced and proved a copy of the judgment on which the 
F. fa. iſſued ?? The court were of opinion, that the ac- 
tion being by a ſtranger to the original ſuit, the judg- 
ment ought to have been proved, and a copy produced z 
but aliter if the action had been by the perſon againſt 
whom the f. fa. iſued ; therefore the plaintiſf's verdict 
ſtood. But in this caſe the court gave defendants leave 
to move for a new trial; which was granted, becaule 

laintiff had brought this action under a fraudulent 
Pin of ſale. And Lord Mansfield ſaid, the verdict 


' ariſes from a ſlip and inadvertence, and is againſt = 
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mages are leſſened, the court will ſet aſide the inquiſi- 
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and juſtice z the plaintiff has no merits z the bill of ſale 
was fraudulent z plaintiff's ſon (againſt whom f. fa. 
iſu-d,) remained in poſſeſſion ; the recovery is manifeſt- 
ly contrary to reaſon and juſtice. Martyn v. Podger 
and others, Burr. 2631. ' 


The venire facias was awarded by miſtake returnable or where venire 
on the morrow of the Aſcenſion inſtead of eight days of facias wrong 
the Purification, The defendants, though their wit- — _s 
neſſes attended the aſſizes, made no defence at the trial, , 
but confeſſed leaſe, entry, and offer, and ſuffered plain- 
tiff to take a verdiCt, relying on the miſtake in award- 
ing the venire, returnable at a day ſubſequent to the 
ire; till after which return and default made by the 
jurors, there could be no nift priur. The jury proceſs 
was made returnable at a proper day; and, on motion, 
the court held the variance material on the authority of 
two caſes cited by the plaintiff's counſel. Baſtard v. 
al. againſt Bartlett, Trin. 3 Geo. 2. Dale v. Holmes, 

Mich. 4 G. 2. in B. R. verdict ſet aſide on payment of 
colts. Moden v. Saunders, Bar. 460. 


Want of due notice is a proper ground for 2 mo- or for irregula. 
tion for a new trial; but the defendant is precluded — 


if he appear at the trial and make defence. Sal. 646. trial; 


Though the ifſue delivered varied from the record of — wy 
mf prius, court refuſed a new trial. Mather v. Brinker, and record; 


2 Wil. 243. 


A material witneſs for defendant concealed himſelf or for 28 
in the plaintiff's houſe to avoid being ſerved with a ſub- de haf vn. 
pœna; by which the plaintiff obtained a verdict, but neſſes; : 
the court ſet it aſide without coſts, it being unreaſon- 
able for the plaintiff to carry the cauſe down to trial 
when ſhe knew the defendant could not make a de- 
fence. Meontpeſſon v. Randle, Hil. 20 Geo. 2. Bull. Ni. 

Pri, 328, 

If the ſheriff on the execution of the writ of inquiry, . here heriff 

admits improper evidence to be given whereby the ” — 
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tion, and oro plaintiff ſeave to execute a new writ of 
inquiry. . 448. Tutton v. Andrews. 


or witneſſes af. An objection to: the competency of witneſſes diſco. 
l canes. vered after a trial. is not a ſufficient ground of itſelf for 
tent; granting a new trial, but it may haye ſome weight with 
the court where the party applying appears to have me- 

rits. Turner and anather v. Parte, 1 D. & E. 71). 

e en 902 ee va MITT 8 
or where a ſy, A new trial granted after a very ſtrict ſcrutiny upon 
— the ground, that the whole was a fiction — by 
jury, which defendant could not be prepared to an- 
ſwer ; that fince the trial many circumſtances had been 
diſcovered to dete the iniquity, and to ſhew the 
ſubornation af the witneſſes. Fabrilius v. Cock, Burr, 
1772. . («x 


or any tricks If a party obtain a verdict by any trick or unfair un- 
conſcionable advantage, court will grant a new trial, 
and even ſubject lim to payment of coſts, Anderſon v. 
George, Burt, 3535 6 2 


er pannel re= If the under-ſheriff were attorney in the cauſe, and 
— _ . returned the pannel of jurors, new trial will be granted. 
Boylis v. Lucas, Cow. 1123. | 1 3 


A new trial was granted, becauſe the foreman of the 
ry had declared, that the plaintif ſhould never have 
verdict, Sal 8 5. 8. B. Sir G. Wynn v. Biſhop of 
Zanger, Com. 881. ; r 


A verdict was ſet aſide becauſe one perſon anſwered 
to another's name, and was ſworn a juror. Norman v. 


* N 453: Wrey v, Thorn,” l. 454. 


e ju 


of cy yorer 
_— 


or fworn r A juror on the principal pannel was challenged, and 
— afterwards ſworn on the tales by 8 wrong name; and 
"ry though no fault was found with the verdict, yet the 
court granted a new trial. Parker v. Thornton, Str. 629. 

Raym. _ by Wi! 4. 4. * 10 y 
or juy Where the jury drew lots; verdict was ſet aſide; 
Grow on; though dies the evidence and coſts, abided — 
« cvem. 


. 
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event. Hall v. Cour, Str. 642. Philips v. Fewer, 
Com. 525. 88 N reer eee 


If it could be proved by any other than à Jurythan, Where vertiet 
that a verdict was owing — hams, as by ——— — 1 
ing up and the like, it would be ſet aſide; but not fo if toding up, or 
the jurors voted how it ought to be, and ſeven were on ide ke; 

one fide and five of the other; becauſe, in ſuch caſe, 

nothing was determined by chance, the five jurors might 

ultimately be convinced by the ſeven: but if they unlx 
acquieſced in the finding of the verdict, that is ſuſkeient ; 

and they ſhall not afterwards be ſuffered to deny ſuch ac- 


quieſcence. Lawrence v. Boſwell, Say. 100. 
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Upon a motion to ſet aſide a verdict upon the affi- bow this muſt 
davit of two jurors, who ſwore, that the jury, being di- be (ewe. 
vided in their opinion, toſſed up, and the plaintiff's 

friends won z agreeable to Hall v. Cove, Str. 642. Per 

Lord Mansfield C. J. the court cannot receive ſuch an 

affidavit from any of the jurymen themſelves, in all of 

whom ſuch conduct is a very high miſdemeanor z but 

in every ſuch caſe the court muſt derive their know- 

ledge from ſome other ſource, ſuch as ſomebody hav- 

ing ſeen the tranſaction through a window, or the like, - 
Rule refuſed. Vaſe v. Delaval, 1 D. & E. 11, © 


So a mere ſubſequent confeſſion of a juryman to 
the defendant's attorney, that the jury drew lots 
which fix of them ſhould determine the verdict, 
no ground for a new trial. Aylett v. Jewel, Blac, 
1299, a, ww 4 1*FETY> „% Fi Kone A Wit 


ae. , 1 


The courts will grant . new tris] For miſdiveRion of New trial fot 
the judge who tried the cauſe in point of evidence, — lg 


. v. Strode, 2 Wil. 273. Refa v. Ruler; à Wil. oo +» 
329, LL „ 


ov „re 8 „ 
. V i oa + « * * 


After a. nonſuit by order of the judge at il prive, 
improperly, the court granted a new trialayithour.cutts. 
= il. 146. Buſeall v. Hogg. 1b. 338. Rackham v. Jeſſup, 

* v. Sbute, +1 urx. 2613. i on av. TY 91 
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but how far An application for a new trial is an application to the 


court will ex- 


erciſe their dit. diſeretion of the court, who ought to exerciſe that diſ- 
cretion in this Cretion in ſuch a manner as will beſt anſwer the ends of 


. juſtice. 


Where a new trial therefore is moved for on the 
ome of a miſdirection in point of law, if the court 
ee that juſtice has been done between the parties, they 
will not ſet aſide the verdict, nor enter into a diſcuſſion 
- the queſtion of law. Edmondſon v. Machell, 2 D. & 

4. 


New trial granted, judge refuſing to let defendant 
executrix give evidence generally of payment of debts, 
&c. on a ſpecial plene adminiftravit, ſetting out judg- 
ment debts, and more aſſets than ſufficient for thoſe 
debts. being proved in her hands. Smedley v. Hill, 
Blac. 1105, 


The court will grant a new trial in a penal action, on 
account of a miſtake or miſdireCtion of the judge. i. 


ſon v. Raſtal, 4 T. R. 753. 


New trial for There is no doubt but that the court has the power 
| — of taking the opinion of a ſecond jury in any caſe where 

granted, the damages are exceſſive; but all fuch queſtions depend 
| | on their own circumſtances, on which the court will 
exerciſe their diſcretion, Ducker v. Wed, 1 D. & 


E. 277. 


But they will be very cautious how they overthrow 
verdicts. | 


Inquiſition The court will not ſet aſide any inquiſition on a writ 

_— of inquiry for exceilive damages, unleſs the caſe be 

ace. groſs and the damages enormous, if the action be for a 
tort or treſpaſs. Bruce v. Rawlins, 3 Wil. 63. 


Exceſſive damages were given on a writ of inquiry 
for a militia-man __ his colonel, who had ordered 


him twenty laſhes 3 but the court would not ſet it aſide, 
1 becauſe 


mw, es 


_ —  -w-, yg 
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becauſe the colonel had acted arbitrarily malo animo, and 
was well able to pay them. Benſon v. Sir Thomas Fre- 


derick, Burr. 1846. 


In perſonal fort the court will ſeldom grant a new How in torts. 
trial for exceſſive damages. Gilbert v. Burtenſhaw, 
Cow. 230. Fabrigat v. Mortya, Blac. 929. 


But if the damages be outrageous they will. Sharpe 
v. Brice, Blac. 942. 


They muſt, however, be ſo flagrantly exceſſive as to Damages muſt 
afford an internal evidence of the prejudice and partial- be flagrandy 
ity of the jury; and outrageouſly diſproportionate ej. 1. 
ther to the wrong received, or to the ſituation and cir- 
cumſtances of * the plaintiff or defendant. 


The court will not grant a new trial in an action for 
cim. con. merely becauſe the damages appear exceſſive. 
Duberly v. Gunning, 4 T. R. 651. where the ſubject is 
fully diſcuſſed. 


In an action for maliciouſly indicting plaintiff for 
perjury, 400 J. damages not exceflive. . | 


The plaintiff, a baronet and member of parliament, 
recovered 10,000/7. damiges in an action on the caſe 
for a malicious proſecution, viz. indicting and trying 
him for felony at the Old Bailey. The court, on mo- 
tion for a new trial on account of exceſſive damages, re- 
fuſed to grant it. Sir Alexarider Leith v. Pope, Blac, 


1327. 


If a new trial be granted for exceſſive damages, If fome damages 
and the ſame damages are given again, the court will nd l 
never grant a third trial, Chambers v. Robinſon, Str. 


692, 
New trials refuſed in various actions for aſſaults and 
impriſonments, on the ground of exceſſive damages. 


Leeman v. Allen, 2 Wil. 160, Huckle v. Money, B. 205, 
Beard- 


Of new Trials. 


* Beardmore' v. Carrington, 1b. 244. Ducler v. N. 
1 D. & E. 277. ; n 


So for debauching plaintiff's daughter. Tullidee v. 
Wade, 3 Wil. 18. N * 


No new trial in It is a general rule, that the court will not ſet aſide a 

— ſmall- , verdict in an action for a tort, on account of the ſmail. 

ben neſs of the damages. Mauricet v. Brecknock, Do. 50g. 
Barker v. Sir Walſton Dixie, Str. 105 1. 


except in cer Unleſs it ariſes from a miſtake in point of law of the 
; ſheriff, as in Markham v. Middleton, Str. 1259.3 or of 
the jury, as in Woodford v. Eades, Str, 425. 


General prinei- The principle is this, that the conſtitution has re- 
pie reſpecins ferred the deciſion of the queſtion of damages to the 
the ground of jury; that the court ought not to ſet up their own judg- 
ment againſt that of the jury, eſpecially in caſes where 
the damages depend upon mere ſentiment and opinion, 
and there is no rule by which they can be aſcertained, 
It is different, indeed, where damages depend in any- 
wiſe upon calculation, for the court have then ſome 
medium by which they are enabled to correct any miſ- 


take of the jury. v. Gunning, 4 D. & E. 658, 


=. D. Of the Coſts in caſe of new Trial. 


Of the coſtsin A new trial is ſeldom granted but upon payment of 
_ ol e coſts; but this is in the diſcretion of the court. 


Where a plaintiff refuſes to be nonſuited contrary to 
the opinion of the judge, a new trial (if granted) ſhall 
be without coſts. So where a plaintiff ſubmits to a non- 
ſuit in compliance with the erroneous opinion of a judge, 
the nonſuit ſhall-be ſet aſide without coſts. Pochin v. 
Pauly, Blac. 670. Buſeall v. Hogg, 3 Wil. 146. Rack- 


ham v. Jeſſup, 1b. 338. | 
Where a new trial has been granted, and nothing 
was ſaid in the rule concerning the coſts of the _ a 
' oug 
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though the ſame party ſucceed on the ſecond trial, he 
ball not have the coſts of the firſt. Maſon v. Sturray, 


Po. 438. 


So where a caſe is reſerved, and, from the inſufficient 
ſtatement of it, it is neceſſary to ſend it down to a ſecond 
trial, and nothing is ſaid reſpecting the coſts, the party 
ſucceeding on ſuch ſecond trial is not entitled to the coſts 
of the firſt. Hanley and others v. Smith and others, 
3D. & E. 507. 


e. How to proceed if new Trial granted. e. 


If verdict is ſet aſide, and new trial granted, draw How to proceed 
up rule, ſerve it, and pay coſts immediately, if part of 'f — trial 
the rule 3 if not paid, the other ſide may move to enter 
up judgment and take out execution. : 


In B. R. In C. J. 

Niſi prius record need not be Niſi ow record need not be 
ringreſſed if no poſtea in- ingrofed a-nexw ; but jurata al- 
tarſed ; but if it is, the officer tered as to return. I tried in 
(the figner of «writs ) will not ſame term, record need not be 
faſt the old record again, re-ſealed, nor any fiew- venire 

or habeas corpus; but other- 

Il a new trial be granted, wiſe, if not tried in fame term. 
the return in the jurata muft be Let a new placita be added 1» 
altered the ſame as in caſe of the record of the term in which 
remanents, and the'record muſt the cauſe is to be tried. 
be ain, and a nA | a 
verure and diſtringas /ued 
out and returned, notice of 
trial given, and cauſe again 
ſet daun; but no new entries 


are made or paid for. 


If after a new trial granted, plaintiff does not | pro- How if plaintiff 
ceed to try it again, 00 5 may move for judgment, does not pro- 


: = | e 
as in caſe of a nonſuit. Fabrilius v. Cack, Burr. 1771, 4 2 


i ' 8 EMT. rennt 
There was a verdict, and new trial granted, and Same record, 
— &c. muſt be 


then the record of > prius was made up, with an ap- carried to trial 


pearance and plea of a different term from the _ 
record, and verdict again for the plaintiff, which gn 
motion was ſet aſide, it not being the fame iiſpe that 

was 
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Of new Trials. 
was directed to be tried again; and though a new trial 
was granted, yet it ought to be upon the old plea, 
Harper v. Davy, B. R. Raym. 510. Carth. 498. 


Noamendment Aſter a new trial granted, no amendment will be al. 
buffered. lowed in the record. Parker v. Anſel, Blac. 920. . 


X 2 2 


2 


Becauſe the intent of new trials is to ſubmit the ſame 
queſtions to the conſideration of another jury, but by 
amendments the queſtion would be yaried. 


= mary =D = Dp 2X0 


Defendant, after a verdict againſt him, obtained a 
rule for a new trial, which, after argument, on a ſub- 
ſequent day, was diſcharged. He then pleaded a plea 
pus darrein continuance, entitled of the term generally, 
and the court refuſed to order a ſpecial memorandum 
of the day when it was filed under theſe circumſtances. 
Lovell v. Eaftaff, 3 T. R. 554. 


F. F. Of the Venire Facias de Novo, and the Dif- 
| ference between that and Motion for new 
Traals. | 


Of the differ- Care ſhould be taken not to confound motions for a 
ence berween venire facias de nous with motions for new trials; they 
— — agree, indeed, in ſome things, but they differ in many : 
venire facias de 1 hey agree in this, that in both caſes a venir? facias de 
— novo muſt be awarded, and that the court may or may 
not grant either of them ; but they differ firſt in this, 
that a venire facias de novo is the antient proceeding of 
the common law; a new trial is only a new invention. 
The firſt is as antient as the law, when attaints were 
in uſe; but motions for new trials are of modern date. 
The judgment in attaint being very ſevere, and the 
puniſhment exceſſive hard, to avoid that ſeverity it was 
thought better to proceed in a milder way; motions, 
therefore, for new trials were introduced. They like- 
wiſe differ in this reſpect, that new trials are generally 
granted where a general verdict is found; a venire fa- 
cias de novo upon a ſpecial verdict. But the moſt ma- 


terial difference between them is, that a venire facias de 
* novo 


—. , . ᷣͤ , , m FE &# „ 
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1vs muſt be granted upon matter appearing n the 
record ; but a new trial may be granted upon things 
wt ot it. If the record be never ſo right, if the ver- 
dict appear to be contrary to the evidence given at the 
trial, or if it appear the judge has given wrong direc- 
tions, a new trial will be granted. But it is otherwiſe 
25 to a venire facias de novo, which can only be granted 
in one or other of theſe two caſes: As, iſt, 15 it ap- 
pear upon the face of the verdict, that the verdict is ſo 
imperſect that no judgment can be given upon it; 
zdly, Where it appears that the jury ought to have 


found other facts differently: and it cannot be granted 


in any other caſe. 1 Wil. 55. Witham v. Lewis. 


Again—A new trial is moved for on the part of de- 
fendant, upon the ground that juſtice has not been done 
him; a vemre de novo is moved for on the part of plain- 
tiff, in order to correct any error in the pgftea or verdict, 
when it cannot be done by amending the p2fea from 
the judge's notes, or the like. Such as if a general 
verdiCt be given in an action of ſlander, where ſome of 
the counts in the declaration are bad, and others good; 
there the pęſlea cannot be amended and entered only on 
the good counts, becauſe it would be impoſſible for the 
judge to ſay on which of the counts the jury had found 
the damages, or how they had apportioned them. The 
only remedy, therefore, in ſuch caſe, is by awarding a 
venire de novo, which muſt be by moving the court for 
that purpoſe. Eddewes v. Hopkins, Do. 378. 


So if final judgment has been obtained, after which 
it is too late to amend, in ſuch a caſe, a venire de nouo 
may be moved for, Grant v. Ale, Do. 722. 


The eſſect of a venire de novo is ſending the cauſe 
back to have damages aſſeſſed, only on that count on 
which, in point of law, he is entitled to recover, B. 


do where iſſue is joined on 1 matter of fact, pleaded 
in abatement and found for plaintiff, and jury omit 
aſſeſſing damages, a venire de novo ſhall be awarded; for 
where a-man may have an attaint, there no damages 


ſhall be aſſeſſed by the court, if they be not found — 
e 
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4 Leon, 245- 207. And, as in this 
* | gwen, an attaint 
. Barn V. La 


Maimne, 7 Wil. 368. 


. 1 an action af debt, for a penalty on breach of ar- 

.of agreement,. the. jury ought, agreeable to the 
ſtat. of 8 and g W. 3. to the damages on the 
breach aſkgned, which, if not done, it is a defettive 
verdict, as plaintiff cannot take judgment on the whole 
penalty, a venire facias de mus therefore will be award- 
ed. Drage v. Brand, 2 Wil. 377- 


Thus, in all caſes of deſective verdicls on the part 
ol plaintiff, a venire de novo is moved for. 


$492 80, it a doubt ariſes from an ambiguous and ynuſual 
word in the, verdict, the court will lean, in favour of a 
venire de nus, and this the rather, becauſe in favour 
of a defendant, though the verdict be full, the court 
may grant a new trial. A wenire de nous awarded on 

the verdict, guilty of printing and publiſhing only. 
Rex v. Woodfall, Burr, 266g. _ | 


A court of error may award a venire de now. Grant 
v. Alle, Do. 722. 


1 9 


Of arraſting the Judgmont. 
A. When and how to move in Arreſt of 
Judgment. 8 


B. Of the Nature of an Arreſt af Judgment, 
and to what Courts and Caſes it extends. 


C. Of the Grounds of arreſting the Judgment. 
D. Of awarding a Repleader. 


When and how The deſendant, within the four days, has liberty to 
— move the court in arreſt of judgment. 1 
ment. 


't 


„ 


Of arrefting the Judgment. 


In B. R. fm ee frogmene user, Zou In B. R, 
pade at any tine befoffe N 
. — 5 745. ind even After f 2 

rial has been diſcharged. BE INT 7 


TS8 22S 

But in C. B. motion iq arreſt of jiidgmett muſt be in C. B. 
wee or eee eee 
nr” oy on Yds Minx Fs 

And if it ĩs moved on the laſt day of term. notice of If on la day 
he motion muſt be given, and an affidavit of ſervice of f term 
wtice, or court will not grant the uſual rule to Ray 
ulgment. Camp v. Gale, Bar. 3247. 


But otherwiſe,” in common caſes nb notice is ne What is to be 
efary in either court, nor affidavit, to ground motion done an fuch 
ag but a rule müſt be obtained to bring the fen or 
aquißtion into court, which muſt be marked by clerkk 
of papers in K. B. and ſecondary in C. B. It is a mo- 
ton of courſe, and rule got at clerk of rules office in 
K or ſecondary's in C. 85. 

Or if inquiſition be ſtill in ſheriff's Bands, give him it on inquifi- 
mice to produce it, and make affidavit of ſervice of ů _ 


* 


notice 


5 % ow's 


The paogent of the cules of cant jn, Gak Bi quthpohin of the 
i the final judgment be ſtayed until the court be moved wle. 

m behalf of plaintiff, and ſhall otherwiſe order; notice 

i the rule is to be given to plaintiff, his attorney, or 

gent. Plaintiff afterwards gives notice, in uſual way, 

v defendant's attorney when he means to move the 

wurt to diſcharge the rule. He ſerves copy of notice, 

ud makes affidavit thereof, 


If afterwards the rule is iſcharged, he then draws 
lp the rule, ſerves copy on defendant's attorney, and 
proceeds to tax colts, 12 


Vit if judgment be arreſted, defendant's attorney 
hen draws up rule, and ſerves copy on plaintiff's. at- 
omey, and each party pays his own coſts. Cow. 407. 


M m Defendant 
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urreſting the Judgment. 

Deſendant Had moted in arreſt of judgment, and 

ddtafned' the conmon rule, — is, that the entry of 

judgment be ſtayed till the dourt be moved on behalf 

of the plaintiff, and ſhall otherwiſe order; of which 

motion defendant had notice. Counſel for plaintiff ad- 

"mitted the objettion' in point of law, and prayed th: 

un entry be made on the rollj as the adjudication of the 

court, that judgment be arreſted, which was ordered 

For till this entry be made, the plaintiff can neither 

: bring error, nor maintain a new action, as the rule 

-  - Teaves'the'aQtibh pending pleadable in bar to a ne 

action. Bulling v. Rogers, Bar. 278. 

WT „B. Of che Nature of an Arreſt of Judgment 

rr and to xtiat Courts and Caſes it extends. 


Cauſes of ar- RE Mete ists ot ind 

reſting judg- Pearing Upon 5 
ſt 44 rr eter en 

ment mult bæ er CN. 


dr / 


face of the record; for 'a judgmen 


nr  —_-— > ma ua a 


on the face of can Never be ſed, but far that which appears ups 
3; + theface of the record itſelf. Pacley v. Harriſon, Ray 
232. . | 


0 vx * 
fer if record Ve! "Ping? 


4 an 's Min ian bi oy — 
en debe. 0 2 87 Tat fant bri gs an action y guarqian, an 


| fox him to appear by guardian is entered o 
error mutt 5 for him to appear by g 
brought, 2 _tecorg, uflgrierit will not be arreſted ; but error mu 
diminution e bro "and diminution alleged and certißed, and 

d. - }, ug! 2 © 1 +*eo0 . . 1 *% 41 * t . 
alleged e Jücgment weint be reverſed. = | 


How far power An inferjor court may ſet aſide an interlocutory jud 

Senna felt be 'Taſss; "os „Fot irfegularlty, and to le 
bes, i e af of due wkritz, even though the judgment we 

* e e n ſet aſide a verdict for irtegularity, b 

they Ae not truſted with 'a' power to ſet alide verlict 

upo the merits. Rex v. Peters, Burr. 572. 


4 5e ln . 


Hs 4 Wd 


No arrefting. After judgment on. demurrer, there can be no m 


judgment afcritfIgn f- ment, as the court will not ſuſſe 
"= ona anker tell 0 Hom the judgment they gave, o 


demurrer; ut, vo g L | 
otherwiſe, aſter m ture iberatlon, is Wong. ut otherwiſe, in ca 0 


judgment by of APHICRE BY default; for chat is not given in fo ſc 
95 28e a . IL 
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Of arreſting the Judgrient. 
lemn a manner; or, if the ſault ariſes on the writ of 
inquiry, or verdict, for there the party cannot allege it 
belore. | Edwards and Ne, Str. 42 * 


When a ants 1 is removed by tos, no no- 80 con- 
tice can be made in-arreſt of judgment, unleſs the de- Along. 
ſendant be deen be. De N v. uu 
Blac, . . 


c. Of the Grounds of arreſting the Judgment C. 


It is a — and invariable rule, with regard to Cauſe of arreſt. 
arreſts of judgment upon matter of law, 4 that what. ins nd 
u ever is alleged-in/arreſt of judgment, muſt be ſuch 2 ground » 
« matter as would, upon demurrer, have been ſuffi- murrer, but not 
« cient to overturn the action or —_ Bur this rule © wertes 
will not hold & conver/ſo; vis. That ov” 1 Saud „ee 
may be alleged as cauſe of denutref, will 
arreſt of judgment z becauſe now, many . = n n 
deſects, if not taken advantage of in ins Are hes * 
the ſtatutes of jeofails, or by a v. pas 


Thus, aftor a verdict where defendavt's name wa ny. 
put in the count inſtead of plaintiff's, 1 7 vl not ſec are cured 
de arreſted ; becauſe, by Bae 16 88 Ort. 2. e. 8. * 
judgment ſhall not be ſtayed, oy tes een 


of miſtaking the name of plaintiff or defendant in _ 
ing. Richards V. Si mondt, Blac. 40. 


8o where iſſue was local, and not ee; . 
Maitland v. Tayle?, Ld. Raym. nt eln, ft Ja is 


misjoined, Str. 641. Harvey v. Peake, Burr. 1793- 


But if there be no ifſue at all, as where „ 
wanted, it is bad, Cooper v. Spencer, Str. GG t. 


But record may be amended and fmiliter added. 


The ſtatutes of m_ 8 to caſes after verdicts 
we, 32 Hen. 8. c. 30. c. 14. 21 Jac. t. 
28 and 16 Car. 2. ar 3 which laſt has been called 
the Omnipotent Act from its extenſive and the 
M m 2 Kudent 


was 
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Of arreſting the Judgment. 
ſtudent may there find the various defects and omiſſions 
a verdict cures.” 72 * 15 is & 3 «\ Wi, 13)! . 
_ a ver- So omiſſions are often cured by the verdict itſelf. 
In what cafes | The court are extremely cautious how they arreſt the 
— __ judgment after verdict. They will not intend any 
ment after ver- thing to overturn it: they will over-rule objections, 
dict. which they would have liſtened to on demurrer. Wefton 
v. Mann, Burr. 1725. | 
Every thing ne- They will even ſuppoſe every thing proved at the 
— ro ial owlich — to be Wren * the con- 
trary cotild be made to appear on the record. Bull v. 
| Steward, 1 Wil. 255. ee PLE 
40 be amid  Thesif a declaration or-plea-omits to ate ſome par- 
the records, ticular eirenmſtance, without: proving of which at the 
trial, it I impoſſible to ſupport the action or defence, 
this omiſſton hall be aided by a verdict; as if in au ac- 
tion of treſpaſs the deelaration doth not allege, that the 
treſpaſs was committed; on any certain day; or if the 
defendant juſtifies by preſcribing for a right of common 
for his gattle, and does not plead that his cattle were 
' 0977  *, lerint and couchant- on the land. Though either of 
+ 35-2 thaſe deſects might be good cauſe to demur to the de- 
-, * ,claration gf plea, yet if the adyerſe party omits. to take 
advantage of ſach omiſion in due time, but takes iſſue 
and has a verdict againſt him, theſe exceptions cannot 
after verdi& be moved in arreſt of judgment; for the 
verdict afecrtiiug | thoſe beds which before, from the 
inacuuraey of - the- pleadings, might be dubious; ſince 
the law will not ſuppoſe chat a jury under the inſpection 
of a judge, would find a verdict for the plaintiff or de- 
ſendamt unleſs he had proved: thoſe circumſtances, with- 
out which his general allegation is defective. Blac. 
Com. 394. 
cer Be WW 16 hr romide lg e f hv), 
So in ejectment, though declaration does not ſtate in 
what vill lands lie; but afterwards ſays that defend- 
ant, at B. aforeſaid, ejected him, &c., it ſhall be in- 
: tended aſter yerdict, chat the lands lay at B. Goodrigſi 
. Strather, Blac. 706. * v1} Thus 
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fron Of arreſting the Judgment. 1 9 
5 | N 
| Thus a verdi& will cure a title defeRively ſet forth 3 Thus a title, i bt. | 
but it will not cure a defective title. Eoghſh v. Burnell, 11 | 
2 Wil. 261. . N ö 
17 

ſt the The rule is this, where the plaintiff has ſtated his jr defectively ſet ty 
any title or ground of action defectively or inaccurately, forth, is cured, 4 
ions, ince to entitle him to recover all circumſtances, neceſ- — debec- 13448 
gllon ary in form or ſubſtance to complete the title ſo im- 00 | 
perſectly ſtated, muſt be proved at the trial ; it is a fair 1 
preſumption after a verdict, that they were proved: Wo 1 
the but that where the plaintiff totally omits to ſtate his 46.08 
con- tle or cauſe of action, it need not be proved at the | Hi 


mal; and therefore there is no room for preſumption, 
Ryſbton v. Aſpinale, Do. 683. COS 


<—_— ö ” 
i 
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pat- We find, therefore, that exceptions moved in arreft of Cauſes therefore 
the judgment muſt be much more material and glaring than —— 
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Ke, ſuch as will maintain ademurrer, or, in other words, that cauſes of de- 
ac- many inaccuracies and omiſſions, which would be fatal murer. 

che f early obſerved, are cured: by a ſubſequent, verdict, 

the md not ſuffered in the laſt ſtage of a, cauſe. to unravel 

jon the whole proceedings. 3 Blac. Com, 394- 

ere | 3b bus! ei 205 

* But if the thing omitted be eſſential to the action or But for manitet 


defence, as if the plaintiff does not merely ſtate his title deſects on the 
in a defective — but ſets forth a title: that 18 to- mcg me — 
ally defective in itſelf, Eugliſb v. Burnell, '2 Wil. 288. will be arreſted; 
Sal. 365.3 or if the action be brought by plaintiffs who , if plaintiff be 
from the face bf the record cannot in law maintain it z ſuch as cannot 


i 2 where treſpaſs was —_ by A. and B. for break- — 
6A ing the houſe of A. and taking the goods of A. and B. 
R Maddix and another v. Taylor, Raym. 1382. 3 or where 


plaintiff declared as adminiſtrator of an executor when 
admĩniſtration de bonis non ought to have been taken out, 

Baftnrd . Bar. 444. 3 or if defendants in the or defendant 
action be ſuch againſt whom the action cannot be main» ſuch as cannot 
tained, as where one obligor only was ſued on a joint 

bond, and it appeared ſuch in declaration. Horner v. 

Mor, Burr. 2614. * 990 's ten 


Ia all ſuch caſes judgment muſt be arrefted.. - 
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OF PROCEEDINGS FROM cn. xl. 


Of arreſting the Judgment. 

So ir wehe Tot" taking divers goods, not faying 
whit? 60ds ; After verdict and damages for plaintiff, 
judgment was arteſted. yat v. ng ton, Raym. 

u ol 10. Str. 637. 
dus znucr 5 haz | neat. 
If different” "Arreſt of judgment, if there ſhould be in the declara. 
3 — tion Hfferent ces of action which cannot be joined, 
be joined. or plaintiff ſhould ſue in different capacities himſelf, or 
againſt defendant in different rights. | 
he general rule is, where the ſame plea and the fame 
judgment will ds for all the counts, they may be joined. 
Maſt v. Goodlfen, 3 Wil. 352. Brcwn v. Dixon, 1 D. 
=. 3. 376. - | 
Et22ur7 ö,, IFAD + e 
GW Nv. LL 8 7 | 
1 ene 8 "Where there are two counts, and the ſuppoſed cauſe 
20-03-v. 52" of ation in ont of them not actionable, and entire da- 
mages are giveti, the court cannot pronounce judgment 
on therecord, but on motion it will be arreſted; as in 
flander, if on a general verdict, the words in any one 
count dre not aftionable. - Onſlow v. Horne, 3 Wil. 185. 


. 
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Plaintiff ould © "ft is of e e to plaintiff to take care 

= —.— * what ver A he rakes if there be any count in his de- 

general verdict Claration, Ugubtſul in oint of law, ſince the jury may 

with entire da- aſſeſs entire or dlſtinct damages on all the counts; if 

8 ak. the former, and any one is bad, judgment will be ar- 

why. reſted z bug if the latter, judgment may be given upon 
any god count. Onflow V. Harne, 3 Wil. 185. 


STE. Where" dug tount appears bad, and the verdict is 
TT enteted getierally &n "all the counts, the court mult re- 

| verſe the judgment J toto, ſince they cannot ſee on 
if famages al. which of the counts the damages were given: But not 
— wa go ith damages were aſſeſſed ſevetally; ſo that where 
er. delle plaintiff .o dy ere agnes of A. and B. two bank: 
| 17 55 inter ſeparate” commilhons, 'bionght an action 
Saat defendaftt for, J jeinf den due fromm himh to both 

the bankrupts, and for ſepatite debtt due to each, aud 

„ Haping obtained a verdi not in a groſs ſum, but the 
5 t 6 Red re -Upoit the refpeckire counts; 
the*court Uſttrwards;" ö Mörlen in artet of Judgmem, 
zrreſtect che” juugment on the counts for the 


dic 
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Of arreſting the Judgment. | 

yin lebts due to each bankrupt, but ſuffered plaintiff to en- 

ff et it up on the counts tor the joint debts. Handcock 

yea. ud others, Aſſignees, &c. v. Haywood, 3 D. & E. 434- 


If plaintiff take a verdict on one particular count, and f bas 
that, count afterwards proves a bad one, he cannot re- that 14 
ſort to another, but muſt be bound by his election, and | 


18 will be arreſted. Holloway v. Bennet, 3 D. 
& E. 448. PAR} 55 


So judgment will be arreſted, if it appears that there If cauſe broughe 


— was no writ or proceſs to give the court, juriſdiction, b kat 3 
D. but proceedings have been carried on by conſent. 

The plaintiff's goods diſtrained were not replevied, without procety, 
uſe but, by. conſent of the attornies on both ſides, remained gc. — will 
da- iu the diſtrainor's hands, and without any writ of ee, req judgment. 
ent fa.lo, or appearance in this court, plaintiff declared; de- 
in ſendants ayowed: and after long ſpecial pleàdings, and 
Me after trial of the iſſues at the aſſizet, and a. verdict for 
85. plaintiff, the avowants moved to ſet aſide all the pro- 


ceedings, and the rule for that purpoſe was made 'abſo- 

lute; the court held the agreement to be void; a fraud 

upon the revenue and officers, and an abule of th . 
court and the bar, that they had no juriſdiction, an 
conſequently could not give judgment. Richardſen vx. 
Ned. har, ach... en 


Or if plea in abatement not entered on the roll. 1 


If on a plea in abatement, a reſpondeas oufler is S0 if there was 


awarded, and afterwards defendant pleads in chief, * Plea in abate- 
ment, and it is 


on and there is a verdict for plaintiff; yet if the plea, in not entered. on 
ot abatement does not appear ta have been entered on the record. . 
re mſs prius record, judgment will be arreſted ; for, it be- 
*. ing entered on the plea roll (which was in court) it muſt 
on de mentioned in the n, grivs roll, otherwiſe it does not 
th appear that it was a verdict in the ſame cauſe. Carth, 
5 47. 5 Mod. 399. Rajm. 329 
5 hoc 


it; the-courts will. go to ſupport a yerdict, and the neceſſty are after verdiRt 
te they are under e arreſting * X 
: m 4 It 


(Thus we hare endemourad to hw the length which Th tor a 
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526 OF PROCEEDINGS FROM [Ch. xi. 


Of errefting: the Judgment. 


Of arreſting It may be proper here to obſerve, that this -arrxiety of 
— — — 4 the courts only extends to judgments after vendifs, and 
fault. not to judgments by deſault. Whenever; therefore, a 
— 4 motion is made to ſet aſide an inquiſition, the court 
— . will ngt intend any thing in ſupport thereof. But the 
ſo frict in ar- objection is oonſidered as coming before the court ex- 
— 5 Judg- aGtly as if it were upon demurrer, and not like the caſes 
a of dbjections to judgments after verdict. For per Lord 
Mansfield the true diſtinction as to fupplying ſuch de- 

fects is, whether the objection be made aſter a verdict 


or not. Collins v. Gibbs, Burr. 899. 


though to ſuch With reſpect, however, to all ſuch omiſſions or de- 

_ — fects as are cured by the different ſtatutes of jeofails 

tended. after verdicts, they are alfo equally cured by judg- 
ments of conſe ſſion or default; provided there be an ori- 

_ _ ginal-writ or bill, and warrant of attorney duly filed. 
4-8 5 Amy. oo 6 ſ. a2 9 t -! 


Where defend- 1 — take advantage of any ſatal 
ant means to miſtake in declaration by moving in arreſt of judgment, 
2 ＋½·. * he muſt not, — ſaffersd judgment by default, 
declaration, he attend the execution, of writ-of inquiry, and croſs exa- 
— not at- mine plaintiff's witneſſes, or the like, but he muſt xcly 
3 80 on the miſtake. Freciaud v. Hunt, 2 Wil. 380. 
29 97-27% $610C ghd "= (#7 11. 
How be If he does rely on the miſtake, he may aſterwards 
© move. move, chat interlocutory judgment be forthwith en- 
tered upon record, agrerable to the declaration delivered, 
and the roll be brought into the proper office; and that 
defendant may have four days to move in arreſt of judg- 
ment; after roll is hrought in. 5. 0 
— Treſpaſs againſt two; A. let judgment go by default ; 
indgment go by B- juſtiſied, and on trial had a verdict ; but damages 
delault, and the were aſſeſſed againſt A. at the trial. On motion, in 
gag guſti- arreſt of judgment, it was inſiſted, the rule ought to be 
trial was ac. diſcharged, becauſe a tort differs from à contraci; for 
qu-rted, and ca- in coyenant againſt twa, if one pleads a pled that goes. 
. to the whole, and on iſſue joined it be found for him; 
the defendant andi the other lets interlocutory judgment go by default; 
by default, the plaintiff cannot have final judgment againſt him, 
— according to 1 Lev. 63: But fays that caſe, in 1 
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XI. 
Of arreſting the Judgment. 

of one defendant may be guilty, and the other not: But 
und held, chat if iu a plea perſonal againſt divers, one pleads 
2 in bar to parcel, or which extends only to him that 
urt pleads it; and the other pleads a plea that goes to the 
the whole z the laſt ſhall be tried firſt, becauſe it goes to 
er- the whole, and the other ſhall have the advantage of it 3 
ſes for in perſonal actions, the diſcharge of one is the diſ- 
"rd charge of both; and no judgment can be given againſt 
de- the other defendant, becauſe it appears the 2 had 
ict no cauſe of action. Judgment arreſted. Biggi v. Ben- 

ger, Raym. 1372. ' | BY 
le. In treſpaſs againſt two, there was judgment by de- — 
ils fault 3. and on the inquiry, ſeparate damages were 'af- wr. — 
g- ſeſſed, 20 J. againſt one, and one penny againſt the inquity. 
i- other; and judgment was arreſted, as damages cannot 
d. be ſevered. where the treſpaſs is confeſſed, as by letting 

judgment go by default. Onfloww v. Orchard, Str. 422. 
al 1 IH CILLUVSE b j 4 
, D. Of awarding a Repleader. 
, mw | 


If by any miſtake or inadvertence in the pleadings, A r:pleader, 
the iſſue be joined on-a fact totally immaterial or inſuf- what. 
ficient to determine the right, ſo that the court upon the 
finding cannot know for whom the judgment ought to be 
giren; as if ia an action on the caſe in a t againſt 
at executor as executor, he pleads that he himſelf (in- 
ſtead of the teſtator) made no ſuch promiſe z 2Vent. 196. 
or if in action of debt on bond conditioned to pay mo- 
ney on or before a certain day, the defendant pleads 
payment on the day ; which iſſue, if found for the plaiu- 
tiff, would be inconcluſive, as the money might have 
been paid before; Tryen v. Carter, Str. 994., and the 
like. In theſe caſes the court will, after a verdict, 
award a repleader. Qua videtur curiæ qued placitum 
* prædictum et exitum ſuperinde fuuctum ef minus ſufficiens 
"in legey iden dictum oft partibus quod replacitent. | 


But if it appears from the whole record, that no- 
thing material can poſſibly be pleaded in any ſtiape 
whatever, and that a repleader would be fruitleſs, it will 
not be awarded. Rex v. Philips, Burr. 301 
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530 OF PROCEEDINGS FROM (Ch, xr. 


Of arrefting the Judgment. 

The confe== Whenever a repleader is granted, the pleadings muſt 
quence of 2 7 begin de novo at that ſtage of them, whether it be the 
13. . replication, or rejoinder, wherein there appears to 

ve been the firſt defect or deviation from the regular 
courſe.' 3 Blac. Com. 395. For further information 
on this ſubject, ſec 4 Bac. Abridg. 127. and Comyns 
Abtidg. title Pleader, R. 18. | 


SECTION Iv. 
Of taxing Ceſts and figning mal Judgment. 


Rule for judg- We have already ſhewn, in the firſt ſection of this 
ment havins chapter, how to give rule for judgment on the pen or 
inquifition, and at the expiration thereof, to carry the 
ſame, with the neceſſary papers, to the maſter in B. R. 
how tot and prothonotary in C. B. to. get the coſts taxed, and 
. final judgment ſigned thereon. 08 


ot the attend. If the party, 5 0 whom a verdict is obtained by 
ance ofthe trial or inquiry, has a mind to be preſent on taxing 
FEES coſts, and diſtruſts the attorney on the other ſide, fear- 
ful leſt he ſhould not give notice thereof, which it is 
Of taking ot uſual for fair practitioners to do, let him get rule from 
rule to attend clerk of rules in B. R. or ſecondary in C. B. to be pre- 
ſent at taxing coſts; pay 4s. It muſt be ſerved on the 
attorney of the other ſide, and ſhould be taken out and 
ſerved before time for ſigning judgment is out, or exe- 
When and how cution may ifſue againſt the party. If final judgment 
— * is not ſigned, and party takes out and ſerves rule to be 
prefent, &c. after rule for judgment is out, the attor- 
Of the notice of ney is not obliged to give him more than a few hours 
taxation, 19 * notice of taxing coſts ; but if taken out, and ſerved be- 
— thereof, fore rule for judgment is expired, attorney on the other 
fide muſt give twenty-four hours notice when he in- 
tends to tax coſts. 


Of the affidavit If, upon the taxation of coſts, you would wiſh to be 


— —2 allowed any extra expences, you muſt make an aſſidavit 


penors. cf the ſacts, ſtating the diſtances the witneſſes came, 
ONT | * t 
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Of taxing Cofts and figning final Judgment. 
the charges you were put to, and the particular cir- 
mT ol , „ ara 
In country cauſes, ſuch affidavit is generally made, How made in 
and ſent up to the attorney in London, who muſt carry <ountry cauſes, 
ſame to clerk of rules in B. R. and ſecondary in C. B. 
and file them there, and pay him 8 d. per — for a 
copy to be made out for the maſter. Amongſt fair 
practiſers alſo, a copy is ſent to the oppoſite attorney; 
for which pay 4 d. per ſheet. 


When coſts are taxed, which are called coſts de in- Taxed coſts are 
cremento, final. judgment is then ſaid to be ſigned. upon — CE 
the poſlea or inquiſition, and execution may be ſued Final judgment 
out, is now ſaid to 

# L Bod ade ov - f. eg 


\SECT1oON V. 


07 docteting Entries and Judgments. a 


But it is further neceſſary to enter the judgment and Of docketing 


docket the ſame 3 which is done, by carrying the poſfza the quegment: 
or inquiſition, with the maſter's allacutur thereon;' to 
Weſtminſter to the treaſury, and leaving it there. The How to be 
clerk enters the judgment thereon; pay 25. for pglen ʒ dune. 

15. 6 d. for inquiry. This, however, is upon the ſup- 

poſition that the roll has been already carried in after 

iſſue was joined, and before trial, in manner as ſhewn 

in the firſt ſection of the ninth chapter; for if not, it 

muſt be now carried in and filed; as of the term iſſue 

was jomed, and the judgment entered thereon and 
docketed. 


If plaintiff has obtained judgment otherwiſe than by How original 
verdict, as by default, or confeſſion upon a ſuit by ori- 10 ICY 
ginal, his attorney ought to make out a precipe for an judgment by 
original, returnable on the firſt return of that term detault by ori. 
in which judgment is, (whether it be final or interlo- gina anda 
cutory judgment, in cafe of actions ſounding in da- error, 
mages,) to warrant the judgment, in cafe a writ of 


error ſhould be broughty which pracipe mult be carried 
| to 
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532 OF PROCEEDINGS FROM (ch. x, 


Of docteting Entries and Judgments. 

to the curſitor of the county where the action is laid 
on or before the eſſoin- day of the ſubſequent term; 
otherwiſe, by an order in Chancery, he cannot make 
out an original writ of a return paſt after that time, 
without ſpecial warrant from the Lord Chancellor, Lord 
Keeper, or Maſter of the Rolls. Vide Lord Clarendon's 
Orders in Chancery. | | 


Which original The original writ in ſuch caſe being made out, the 

= — plaintiff's attorney returns it of courſe, and then files 
it with the cuflor brevium ; and he muſt alſo file a war- 
rant of attorney, both for himſelf and for defendant, if 
he appeared by attorney. This is neceſſary to prevent 
writ of error, See 4 and 5 Ann. c. 12. ſ. 2. 


Of the entry- Whenever iſſue is joined between the parties, an en- 
—— doc try of all the pleadings ſhould then regularly be made 
uns lame! upon a roll, which ſhould be carried in and filed of that 


term in which iſſue is ſo joined. 


Often negleted This, however, is for the moſt part now neglected 
till after judg- to be done; and the attorney for the plaintiff proceeds 
_— on to trial,” poſtponing the entry of his pleadings till 
| after he has obtained judgment, and often to a wuch 
later period, when he enters and dockets all the plead- 
ings and judgments in various cauſes, in which he may 

for-ſome time paſt have been concerned. 


unleſs hein lt often happens indeed, as may be ſeen ante, chap. 
— tO g. ſect. 1. that the plaintiff, is obliged to make this 
entry by a rule to enter the iſſue, and if not ſo com- 
pelled, it is always adviſable to carry in the roll, and 

docket the ſame, ſoon after judgment is obtained. 


'The way to proceed is as follows: 


In B. R. V. C. B. 
How to pro- Get roll from the clerk ap- Get a rell from the pretlo. 
ceed in CAITYINS gained ® to deliver out rolls, notary's office, of the term in 


in roll; and 1 4 
docketing en- 00 Mr. Adam: of Lincelni= aubich the (ue is joined — : 


Tries, , 
* No ro!'s to he recelved or allowed for by the clerk of the treaſury, 


url fs m1ked by the perſon —— by the chief juſtice to deliver out 
tolls. Irin. 12 Geo. 2. 1738. | 
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Inn, flationer, who flamps it 
aboat the middle. A little le- 
low this you begin your entry; 
firſt, the term in ewwhich iſſue 


was joined. 


Hitherto of the term of 


34 Geo. 3. 1794. 


Witneſs, Lloyd Lord Kenyon. 
Then enter warrants of attor- 
ney ®, London, C. A. B. puts 
in his place T homas Smith his 
attorney, againſt C N 7 4 

lea of treſpaſs on the caſe (or 
2 or . the caſe may be). 


London, C. The ſaid C. D. 
puts in his place Joſeph Allen 
bir attorney, at the ſuit of the 


ſaid A. B. in the plea afdre- 
aid. 


Then go on With the me- 
norandum and copy of the iſſue, 


thus : 


Londen, H. Be it remembered, 
that ( here enter the whole iſſue 
thereon ), 


Having thus completed the 
emtry of ihe Me, the roll is 
ready to be carried in. 


But, for the better findi 
of the 4 when — * 
decket muſt be made, and lift 
with the clerk of the judgments, 
who enters the ſame in alpha- 
betical order, by the deftndant': 
ſurname, in a book kept by him 
for that purpoſe. A 


out the warrants of attorney of 


the ſame term, on a plain piece 


of parchment, thus: In the 
Common Pleas, Michaelmas 
term, in the 341h year of the 
reign of George the Third. 


Middl:ex, to wit. Richara 
Fenn puts in his place T. S. bis 
attorney, againſt Jobn Denn, 
late of, Cc. yeoman, in a plea 
of treſpaſi on the caſe. 


Middleſex, to wit, The faid 
Jebn Deus puts, in his place 
J. A. his attorney, at the ſuit 
of the ſaid Richard, in the plea 
afor Said. 


Take it to the warrant of 


attorney office and file it, pa 

8 d. in 4. caſe 18. 4d. 9 
take the roll to the prothone- 
tary's, With the entries thereon 


complete, if you bave figned 


final judgment ; if net, as far 


as you have gone in the cauſe i 
Ir * entry 4 the 1, = 
murrer be paid » you 


nothing, if not, 8d. per 
= 2 the clerk will give 
you the docket roll to enter the 
cauſes ; # the action be in tre/+ 
paſt, the prothenetary's clerk 
pay: far bringing in the roll Ad. 
per ſheet. 


The form of the docket it ar 
in 7. 7 


* Warrants of attorney to be entered on the roll at the beginning of 
the cauſe, otherwiſe the roll not to be received or filed. R L. 4. jac 2. 
They are ſuppoſed to be filed at the commencement oi ile ation. 1 Ld. 
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Of dockitnry Entries and Fudyments, 
But before you. make out le 
docket, you muff get a numStr nit oh 4h» 
for your roll ( er if mere rolls * yl e Yor Nu. 
than one, numbers for tach). r e el 
Tir number, if you apply er | 
it of the ſame term in æubleb 
your iſſue is entered, may be h, ð· We 4 
the clerk of the judgmints, i 4 NN 
ing's Bench office; but If 1 n An 
gour iſſue it of 4 prectdi g 
term, then you get it from tbwUUUUWe 
niſi privs oo for aobich you 
"3 


pay 45. f d.; you then make out * 1h a 1 
your docket paper, and car AY www 

the rell ta the clerk of the judggg. 
gents, and be enters it. The 4 a 6528 34 
docket is merely a flip of pater 


en which is awritten a minute 


of the iſſue or judgment, W 4 6 i 
that: E 


Te entry of Thamar Smith 


nd F. D. difendant; Rell 486. 


Or, Lene 7 Gp ar, hh nth en e eng), . 
nil dicit, berwwien A. plain A304 40 | ey 
1. and C. D. defendant, for + AN yS 5 6 
100 l. t, and 63 8. dunag em. 
A rf. 


Varying the 'docket as the * 
caſe is, and if more entriee 
than one to be made, having 
got numbers for the rolls ac- 
cordingly, mate out docket of N 

7 ts ee 


Take docket paper awith the * 
roll to clerk of judgments, _ 
| * 


— 
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will math roll, to whom you 
gay 38. docketing ; then 
carry to the clerk of the 
treaſury, «who will file ſame in 
treaſury. 


If the rell be not carritd in 
and filed ar of the term iſſue is 
joined, then you twill 70 
jay a poſt terminum 43. 8d. 
and 13, more for the docket« 


If thir be done at time 
. — trial, there i gr to 
Pl = judgment, but to carry 
po e inguiſition, with 
nager z allocatur, % the trea- 
fury, and leave it there for 
clerk to enter judgment thereon, 


Atternies Hall Bring in the 
rolls of every Trinity, Michael- 


mas, and Hilary terms, and 


file the ſame before the eſbin- 
day of the ſubſequent term, and 
the rolls of Eafter before the 
firſt day of Trinity term follows 
ing. Mich. 5 Anne. 


But the cuſtos brevium, in 
indulgence of the clerk, attends 
the day but one before rvery term 
to receive and file the rollt. He 
uſed formerly to attend the day 
before Trinity term for that pure 
poſe ; but now he attends the 
day but one before Trinity. 


But clerk will charge you a 
poſt diem one day before the 
term begins, if your roll be not 

in time. | 


The ſeveral and reſpective 
officers of this court ſhall deli- 


ver in all their rolls of Trinity, 


Michazlmas, aud Hilary terms 
to the clerk of the efſſuins, before 
the effoin-day of the ſeveral 
terms following, and their rolls 
after upon or before the firſt 
day of Trinity following ; and 
the officer who ſhall not bring in 
or /end all his rolls of the ſeveral 
terms at theſt times, ſhall 

to the clerk of the effoins — 


for every roll brought in after. 


Plea-ralls are to be braught 
in in three weeks after the end 
of ee br A. 
ter, 12d. to d. ch. 
5 M. SA. es ' 


— — 
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On motion, 4 new toll was ordered to be filed, the New roll ge- 
former being loſt ; for there being a docket of it made 70%, oi one 
before it was loſt, it could be no deeeit on purchaſers. Y 
Evans v. Thomat, Str. 833+ = 
A 
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How tobe in- All iſſues and judgments o to be entered on t 

yes. rolls, in a fair — with a ra ape — — 
leaſt, and a convenient ſpace left at the top (about ten 
inches) for binding up the ſame, and like- ſpace at the 
bottom, that the writing be not rubbed out, ö 


The iſſues may be entered on both ſides the roll, but 
ſhould not come too near che bottom, where the toll 
muſt be numbered, &c. Poa 2 
Jodgment-roll When the judgment roll is made out, the ſame ought 
eafury, to be filed in the treaſury of the court. DIL. 

A neglect of entering judgment, and a loſs of the 

roll, having been ſufficiently ſhewn-ro the court, à rule 

Form of rule for was made, © 'That the clerk of the judgments ftiall fign 
new roll. « anew roll, whereon is entered the judgment ſigned in 
de this cauſe, in Michaelmas term, 1729 ; and that the 

« ſame be numbered as roll 256, and filed amongſt the 

te rolls of that term, a ſpecial entry being firſt made, ex- 

tc preſſing the day of docketing the ſame.” And it is 

further ordered, That this judgment ſhall not be made 

ic uſe of againſt the adminiſtrator of the defendant.” 


Chief clerkre. Note. Lord Mansfield intimated, that it much 
— _— the chief clerk to take care that judgments 
gment bet be actually entered. up u the roll in due time, 
_—_ and DIES ; for oe Pay" he has received his fees 
for ſame. for making ſuch „ he would be liable to an action 
upon the caſe, to be brought by a purchaſer who ſhould 

have become liable to it, and had ſearched the roll with- 

out finding it entered up. And he ſaid, that the attor- 

ney who had undertaken to-do this, and neglected it, 

would be liable indeed to the chief clerk ; but ſtill the 

chief clerk would be liable to the purchaſer who had ſuf- 


fered by this neglect. Douglas v. Yallop, Burr. 72% 


N. B. The preſent courſe is for the attorney for 
the plaintiff to undertake to make this entry upon the 
roll : for doing which the chief clerk (who is entitled to 
8d. per ſheet) allows him gd. per theet : fo that the at- 
torney in this caſe acts as one of the clerks of the chief 


clerk, which would render the chief clerk liable to the 
I party 5 


by 


(I, 


t 


A © WW ww , ww 8 © 
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party's-aftion, though the attorney would be anſwerable 


over-tO, him; (in fact the attornies are very apt to be ne- 
gligent in bringing 8 un 


The ftatute 4 6 G W and at. c. 20. intitaled, « An af for By ſtatute of 


the better diſcopery of judgments in the courts of King's Bench, 2 and 5 W, & 
Common Pleas, and Exchequer at 4 mg,, 


cy the reſpective officers in books for that purpoſe, that the Jame chaſcrs, &c. 
may be ſearched for by any one paying for the ſame ; and upon — 

gle2 if the officers in ſuch cht, 1 the penalty of 1001, 

to the party grieved, and \the to any one Who 4 

for the Jame » &c . 


And by fee. 3. 0 dan ax dickead and entered in the 
broks. as aforeſaid, þ 74 ec any lands or tenements as to Pur - 
chaſers or mortgagees,. or lade any preference againſt heirs, execu- 
tors, and adninifirators in their adminiſtration of their anceſtori, 
"faters, or Intefates q aten. go 


V. B. This only relate n dell land: 


Aud by fe. 4- gives the clerks the judgments beats 22d 
and abo ue thei nua fees, for — trouble. f 

If defendant has a freehold or leaſehold eſtate in Mid- — — 
deſex x York, you may regiſter the judgment, which Aiddleger and 
will affect them from the day of regiſtering. For the York. 


mode of regitering lee * infra, 


A 


Judgment 


A memorial to be regiſtered purſyant to the fiatute, .&c.. . ; Form of memo- 


Of a judgment In his Majeſty's court of King's Bench of Trinity term, * 
in the zach year gf the reign of King George the Third, between John 
= laintiff, an i. * Roll 59 Fenn defendant, in a plea of debt for 1000 l. 


3 certi a? Judgment was ſigned in the above cauſe the 
19th day bf June 7794 ith, : Edward Benton. 


* NM. clerk A n of, &c. T we 7 wes maketh oath, and ſaith, that 

— ee ard Benton Eſquire, ſecondary of the 

— King's Bencty, ſign the certificate of the judgment in the memo - 
tial above mention. 


Ingroſs this memorial and certificate on a piece of parchment with a 
treble 6d ſtamp thereon, carry it to the maſter of the King's Bench of- 
bee, and he will, on ſeeing your poſtea, inquiſition, or Judgment-pa- 
per, ſubſcribe the certificate ; ſwear the affidavit before a maſter in Chan 


«TY, Or a judge of the court where the judgment was obtained ; — 
Nn 1 


M. no judgment 
ovides firſt, not docketed 
in <vhat manner and at what time judgments ſhall be docketed qhall ate pur- 


*£ 
111 
' x 
14 


j! 


— 
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Motiey to ſet Judgment was ſigned in H 1733, but by omi 
r — of plaintiff's agent, the e — 
ment as void by ried in till June 1737. and the true day of docketing 
4 and 5W. & was marked upon the docket by the clerk of the eſloins, 
— M. who pretended to be a purchaſer of defendant's ef. 
22 — that tate for valuable conſideration in January 1736, with- 
the roll was ac- out notice of this judgment, moved and had à rule to 
_ mit. ſhe w caufe why the docket ſhould not be ſct afide as void 
by the ſtat. 4 and 5 W. & M. On ſhewing cauſe it 
appeared, that the judgment was for a bona fide debt; 
that the roll was accidentally loſt, and omitted to be 
carried in; but the true time of docketing appeared to 
be fairly entered without fraud; and an egit upon this 
judgment, appeared to be executed 1735, and that M. 
notice thereof, who ſeemed upon the affidavits to 
be a colourable * paar 65: to aſſiſt defendant. Per Cur. 
the true time of docketing not being concealed, and no 
fraud appearing on part of the plaintiff, we will inter- 
poſe ; M. may bring his ejectment and take what ad- 
vantage he can. It appeared that M. had not made 
fearch for judgments againſt defendant till after his 
purchaſe. Rule diſcharged, Bar. 261. Wait v. Garth. 


Judgment by _ Defendant gave 2 warrant of attorney to confeſs 
confeſſion upon judgment, and died within a year after, in time of va- 
2 — 4 cation, before the effoin day of the ſubſequent term, 
entered in vaca- Which was Eaſter. The attorney, after his death, en- 
tion as of the tered up the judgment as of the precedent term, Hilary, 
—_ 3 but did not bring in the roll before the eſſoin day of 
mt died in va- Eaſter term; and, on motion to ſet it aſide, the court 
cation. held the judgment to be regularly ſigned as of the pre- 

cedent term, as the party died in the vacation, and it 

was a good judgment of ſuch precedent term, though 

it would not affect purchaſers, but from the time of 
But roll ought ſigning; but as the roll was not brought in and doc- 
_ --— keted before the eſſoin day of the ſubſequent term, t 
— er ſubſe. was jirregular. For per Cur. by the courſe and practice 


auent term, of the court, all the rolls of Hilary ought to be brought 


when done, file it with the regiſter in Bell-yard, pay the maſter 15., 
oath 15., and 58. filing. . 


N. B. The clerk. of the dockets may certify in the abſence of the 
maſter, or his deputy. 


in 


/ a , , . 
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in before the eſſoin day of Eaſter term, and made part 
of the bundle of Hilary; and it is for this reaſon that 
what is done in vacation is looked upon as the act of 
the term preceding; and there cannot be a poſt ter- — 
minum roll received without leave upon motion, which — 
the court does not grant, but when it appears that no leaveof court. 
one will be prejudiced: for if this were to be allowed, 
the ſtatute of ** and the ſtatute of King Williarn 
for docketing judgments, would be fruſtrated z and 
therefore they ai owed the filing it. Odes and Woods 
ward, Sal. 87. 


Nu 2 


e 


Execution, 


OF EXECUTION. (Ch, X11, 


CHAPTER VI. 
Of Execution. 


A. The Nature and different Kinds of Fxe- 
cution. | be 
B. When, by whom, and againſt whom to be 
ſued out, and herein of joint and ſeveral Exe- 
cutions. | h 

C. Into what Places Execution may go, and 
herein of the teftatum Writs. 

D. Of the Tzfte and Return of the Writs of 
Execution, and of amending the ſame. 

E. Of the Mode of executing the ſeveral 
Writs of Ca. ſa. Fi. fa. and Elegit. 
F. Of the Lien for Rent on Goods taken in 
Execution. | 
SG. Of iſſuing a ſecond Writ of Execution. 


H. Of the Sheriff's Poundage, Fees, &c. 


J. Of ſuperſeding Execution by Writ of Er 
ror, or otherwiſe. 


K. Of entering Satisfaction on the Roll, 


g. Of the Nature and different Kinds of Exe- 
cution. 


JF the regular judgment of the court after the deciſion 
of the ſuit be not ſuſpended, ſuperſeded, or reverſed, 
the next and laſt ſtep is, the execution of that judgment, 
or putting the ſentence of the law in force. This, in- 
deed, is the grand object of the ſuit. 

Executio eft fructus et finis legis ; 

Profecutio legis eft gravis vexatio ; 

Executio legis coronat opus. Co. Lrr. 289. 
Hence execution is ſometimes emphatically called the 
life of the law. | | 


Execution 
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Execution of a judgment is inforced by the party How inforced. 

who has obtained the judgment ſuing our a certain 
writ, founded upon and ſuitable to the action in which 
the judgment has been given, and directed to the ſhe- 
riff of the. proper county, which writ is ſuppoſed to be 
granted at the requeſt of the party entitled thereto, for 
the purpoſe of affording him ſatisfaction of the judg- 
ment ſo obtained by him. 
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Writs of execution, therefore, differ according to Different writs. 
the nature of the action, namely, whether it be real, 
mixed, or perſonal, But as this volume of Practice has 
been merely confined to the proſecuting of ſuits in per- 
final actions, we ſhall at preſent treat only of the exe- 
cution of judgments obtained in ſuch ſuits, 


- There are three ſorts of execution generally in uſe Three forts of 
for obtaining ſatisfaction of judgments in perfona] Perſecution in 
actions, either of which the party at his election may — — 
adopt, but he cannot purſue two ſorts at one and the 


The higheſt of theſe is a capias ad /atisfaciendum, the 
ſecond an elegit, and the third a Feri facias; the firſt 
being againſt the perſon of the defendant, the ſecond 
2ainſt his goods and lands, the third againſt his goods 
only. 


The capias ad ſatisfaciendum is a writ directed to the Of the capias 
ſheriff, commanding him to apprehend the defendant, 2 ſatisſacien- 
and by virtue thereof he is deprived of his liberty, till hes 
makes the ſatisfaction awarded: For neither the ſheriff, 
nor court, can admit him to bail z and, therefore, when 
he is once in cuſtody upon this writ, no other ſort of 
execution can be ſued by the plaintiff againſt his pro- 
perty ; for the maxim of law is, corpus humanum nm 
recipit eflimationem. But if he ſhould happen to die, 
vhile charged in execution upon this writ, the plaintiff 
may, by the 21 Jac. 1. c, 24. after his death ſue out 
other execution againſt his lands, goods, or chattels, 
at his election. | 


A capias ad ſatisfaciendum, by the common law, lay 
only in treſpaſſes vi et armis, being a direct and wilful 
wrong, and wherein the capiat ad reſpondendum was the 


N n 3 immce 
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Of the eletit. 


Of the fieri 


8. gave the cegit, the levari facias fell into diſuſe, and 


- thereupon ſent farth a ſequeſtration of the — 
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immediate proceſs upon the original writ. But ſeveral 
ſtatutes having given the proceſs of capias ad reſponden- 
dum, as the meine proceſs upon the original writ in 


other perſonal actions, than thoſe committed vi ef ay. 


wis, 2 45 ad fatisfaciendum has become an execy. 
tory proceſs in them alſo, it being held as a rule, that 
where a capias lies in proceſs before judgment, it will 
lie in execution upon the judgment itfelf. 80 in all 
actions by bill in B. R. a captas ad ſatisfaciepdum lies in 
execution by the courſe of the court; for the bill, and 
its ſubſequent proceſs, the /azitat and capiat, are, in 
their nature and conſequence, of the force, validity, 
and effect of a captas ad reſpondendum. | 


The elegit, ſo called becauſe it is in the election of 
the plaintiff to ſue it out or not, was given as proceſs 
of execution by the ſtatute Weſtminſter the ſecond, e. 18. 
By this writ the ſheriff is commanded to take and de- 
liver to the plaintiff the defendant's goods and chattels 
upon reaſonable appraiſement and price (excepr his oxen 
and beaſts of the plough) ; and if his goods and chattels 
are not ſufficient to ſatisfy the debt or damages award- 


ed, then the moiety of bis lands and tenements, which 


he had at the time of the judgment given, is alſo to be 
delivered, until out of the rents, iſſues, and profits 


thereof, the debts and damages are levied, or till the 
_ defendant's, term therein be expired, as if he be only 


tenant ſor life, or in tail. 


I The Feri ſacias, which is an old common law proceſs 


of execution, is alſo a writ directed to the ſheriff, com- 
manding him, that he cauſe to be made of the goods and 
chatte/s of the defendant, the debt or damages recovered, 


. and give the amount thereof to the plaintiff. This writ, 


and another writ called a. levari facias, which com- 
manded the ſheriff to kvy or make of the lands (i. e. 7 
the iſſues, rents, and profits thereof) and chattels of the 
defendant, the fum recovered, were the only common 
law proceſs of execution. But when the ſtat. Weſtm. 


was ſeldom ſued out, unleſs againſt eccleſiaſtics, after 
return made by the ſheriff, that the defendant was 
ler ieus bengſtriatur, nallum habens laicum feodum ; and 
then it was direQed- to the ordinary or biſhop, who 
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the clerk's benefice, directed to the church-wardens, &c. 
to gather 1 the ſame, and pay them over to him that 
had the judgment till the debt was paid. But the ge- 
neral mode now is to ſue out a Feri faciat, or bonis ec- 
cefaflicis, which is ſent to the regiſter of the dioceſe, 
who will make out a ſequeſtration, the plaintiff firſt 
giving ſecurity by bond to the biſhop, | 


All the above writs may alſo be ſued out as proceſs Theſe writs hy 
of execution for colts obtained by the defendant againſt iv _ _— 
the plaintiff, if he is nonſuited, nonproſſed, &c. OR 


Theſe writs ſpecify the nature of the action, and the 
judgment recovered ; and differ in the return of them, 
2s the action may be, by 5% u or criginal. For all of 
which forms, ſee the Books of Entrics. The forms of 
them are printed with blanks, and ca. /a.'s and . fa.” 
may be had at the ſtationers, neither of which need be 
igned, but they muſt be ſcaled. 


S. When, by whom, and againſt whom Exe- 

cution ought to ifſue ; and herein of joint and 

ſeveral Executions. 2 

Execution ought to be ſued out within a year and a When execu- 
day after the judgment, to be computed from the time gur * 
of ſigning the judgment. Sympſon v. Fray, Bar, 197. : 


The year to be reckoned by calendar months, and How the time 
not by the terms. Winter v. Lighthound, Str. 34oV.” © be reckoned, 
Formerly no delay was allowed, though execution Exceptions to 
was ſtayed by injunction out of Chancery. . Or by we: 

any written agreement between the parties, Thomfan v. 

Briſtou, Bar. 205, ; 


But it has fince been decided, that where the whole When delayed 
delay has ariſen from the part of the defendant by bills 1 
in Chancery for injun&ions, and by obtaining time for 

payment, &c. execution may ifſue after the year with- 

out any /cire facias, for that the ſcire facias was only in- 

tended to prevent ſurpriſe. Michell v. Cue, Burr, 66c, 
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or by writ of So if the delay be occaſioned by writ of error, though 
error: for many years, yet execution may iſſue immediately 
upon affirmance of the judgment without a ſcire facias, 

| Winter, v. Lightbaund, Str. 301. 


Otherwiſe ſcire If, however, without any ſuch cauſes, execution be 

facias neceflary. not ſued out within the year and day, the judgment 
muſt be revived by- /cire facias, and judgment obtained 
thereon, before execution can iſſue. 


If writ ſued But the writ need not be actually executed within that 
— — period. For if the A. fa. ca. ſa. or elegit be but ſued 
though not exe- Out and returned within the year, continuances may 
cuted, it is ſuf- be entered upon the roll from term to term, to the 
— time of the execution, which may be at any time after 
the year, and as good as if the judgment had been re- 
vived by ſcire faciar. Aires v. Hardreſ, Str. 100. 


The writ, in ſuch caſe, muſt be returned and filed, 
for the mere ſuing out and continuing it on the roll 
will not be ſufficient. Player v. Baldwin, 2 Wil, 82. 
Bar, 213. 
One fortof One ſort of writ, ſo ſued out and returned, will ſup- 
* — rm port the awarding of a different kind of writ aſter- 
ee ren ” wards. Thus a ca. ſa. may iſſue after the year, upon 
afterwards ſued a fi. fa. having been properly ſued out, returned, and 
. continued. 5. En 


Againſt whom The writ of capiasr ad ſatisfaciendum does not lie 
the writs le. againſt peers. of the realm or their wives, or peers of Scat- 
land, or ' mambers of parliament (except upon a ſtatute 
merchant, purſuant to the ſtatute of 11 Edw. 1. or 
ſtatute ſtaple; according to the 27 Ed. 3, or on a recog- 
nizance in nature of a ſtatute ſtaple, upon the 23 Hen. 8. 

c. 6). | | | 


Nor againſt - executors: or adminiſtrators, for the debt 

of the teſtator or inteſtate, except a devaſtavit is re- 

turned, and then a ca. ſa. lies againſt their perſons, or 
a ff. fa. againſt their goods. | 


| An elegit lies againſt the peers of the realm, ag well 
as others; and alſo againſt executors and adminiſtra- 
tors, upon a deyaſtavit returned. 8 

2 | | f 


C 
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So does a fieri facias. 


till /cire facias ſued out by his repreſentative, and judg- 
ment thereon ; after which, ſuch repreſentative will be 
entitled to the money. Cro, Eliz. 4 . 


So, if defendant die before execution, ſeire facias 
muſt iſſue againſt his repreſentative; and after judg- 
ment thereon, execution may go againſt the goods of 
the deceaſed in his hands. | 


But if A. recovers judgment againſt B. and B. dies 
in the vacation within the year, A. may ſue a fieri fa- 
cias as of the precedent term, and levy the goods of B. 
in the hands of his executors. Odes v. Weoodward, 
Ray. 849- 


If an adminiſtrator, durant minorit”, recover judg- 
ment, and afterwards the executor comes of age, he 
may have a ſcire facias on this recovery. Law of Ex. 7. 


and baron dies, the feme ſhall have execution of da- 
mages. Law of Ex. 8. 

So if baron and feme recover 2 in right of 
the feme, and ſhe dies, baron ſhall have execution. 
Ib. 10. ' ; | [ 


If baron and feme executrix obtain judgment, and 
the feme dies, the baron cannot have execution, but 
adminiſtrator de bonts non. 80, if they obtain judgment 
on a ſcire facias, Cro, Car. 464. Anon. | 


In an action againſt a feme covert only, to which ſhe 
pleads coverture and verdict for defendant, a writ of 
feeri facias for the coſts, direQing the ſheriff to levy and 
pay them to defendant and ber huſband, would be irre- 
gular; it being a maxim, that a perſon not a party 
to the record cannot be benefited nor charged by the 
roceſs without a ſcire facias : But the wife might have 
bad proceſs in her own name, becauſe the plaintiff 
z + & | having 


If the plaintiff die before execution, it cannot iſſue In caſe of death, 
wherethe ation 


Where baron and feme recover land and damages, In caſes of 
baron and ferge. 


— 
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having declared againſt her as ſole, he was conc! 
from denying it. Worthy u. Rayner, Do. 637, 


If baron and feme are taken in execution, the feme 
mall not be diſcharged. Bar. 203. Berriman v. Gil. 
bert and Ux. But if the feme only is taken, ſhe ſhall 
be diſcharged. - Bar. 207. Rownſon and Ux v. William- 
fon, Prat. Reg. 208, But if baron and feme are taken 
in execution, and the baron eſcape, unleſs the plaintiff 
will retake the baron, the feme ſhall be diſcharged. 
1 Vent. 51, Fackſon v. Gabree, _ 


In trover, if there is judgment and execution againſt 
baron and feme, the court will not- diſcharge the feme, 
unleſs there is fraud or colluſion between plaintiff and 
the-buſbaud to keep her in cuſtody. Str. 1167. Pitts 
v. Meller. So in battery by defendant's wife of plain- 
tiff's wife, the court will not diſcharge the wife who is 
only in execution, if it appears there is no defign'to 
ſcreen the huſband. Str. 1237. Finch v. Duddin, Wil. 
149. Though ſaid, in Cro. Car. 513. that if judg- 
ment be recovered againſt baron and feme for the con- 
tract, nay, even for the perſonal miſhehaviour of the 
feme during her overture, a capras ſhall iſſue againſt 
baron only, ALLE 44%, 4 4 


It judgment ĩs recovered againſt baron and ſeme for 
the debt of me dum fola, a capiar may iſſue to take 
both baron and feme in execution. Bar. 203. But if 
an action is brought originally againſt feme dum cla, 
and pending the ſuit the marries,” a capias ſhall be 
awarded againſt her only, and not againſt baron. Cro. . 


Jac. 323. Doyle v. White, 


Action againſt baron and ſeme, for debt contracted 
by her dum ola; after judgment againſt them, the bail 
rendered them both to priſon in diſcharge of bail, and 
on motion ſhe was diſcharged. 3 Wil. 124. But where 
judgment and execution are againſt huſband and wife, 
the ſhall not be diſcharged, but only where the is in 
cuſtody upon . meſne proceſs; and' when huſband and 
wife are rendered in diſcharge” of bail after judgment 
againſt them, they are in the ſame ſituation as if * 

* 4 11 3 Mori ds ; & Mb; 
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had never been put in; and not being charged in exe- 
cution, the wife muſt be diſcharged out of priſon. Did. 


Execution may iflue againſt one partner, in which In eat of part» 
caſe the partnerſhip-goads are taken and ſold, and the *. 


ſheriff muſt pay over to the other partner, or partners, 
a ſhare of the produce proportioned to his or their ſhare 
in tie yartnetlhip-effets. Eddie v. Davidſon, Do. 650. 
Com. 217. Sal. 392. 


In popular actions, there ſhall be but one execution 
for king and party. Law of Ex, 63. 


If the action be againſt two or more, and judgment In joint a. 


recovered again all, execution muſt 8 all, and 


not againſt part only, and the ſame kind of execution 
muſt go againſt all. 


f two be bound jointly and ſeverally to A. and A. ſue 
them jointly, A. may have a capias againſt them both, 
and the death or eſcape of one ſhall not diſcharge the 
other. But A. cannot have a * againſt one, and 
another kind of execution againſt the other z becauſe, 
though they be two ſeveral perſons, yet they make but 
one debtor, when A. ſues them jointly. But if A. ſac 
them ſevera/ly, he may fever them in their kinds of 
execution; though if once a ſatisfaction be had of 
one, or againſt the ſheriff for an. eſcape of one, the 
other may be relieved by an audita gurrela. Hob. 5g. 


Verdict againſt four defendants, judgment by default 
againſt the At, error brought in the name of the. fifth 
only; and on motion, the court gave leave to take out 
execution againſt the other four, Bar. 202: Maſon v. 
Smmondi aud others. e Hae 


Judgment in treſpaſs againſt four, execution muſt be 
againſt all; and if they ring error, and one dies, by 
which the writ of error abates, then plaintiff may fue 
execution againſt the ſurviving three, ſuggeſting the 
death of the fourth on record, but need not ſue à pre- 
vious ſcire facias ; for that is only neceffary when a new 
party to the judgment is to be benefited ar charged by 


ſhe execution, Salk. 319. Howard v. Pitt, Show. 404. 


m 
— 
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How, if be Where there are ſeveral plaintiffs or defendants, and 
intiffor de- one of them dies, execution may be ſued by or againſt 
t dies. the ſurvivors, upon ſuggeſtion of the death made upon 

the roll. Withers v. Harri, Ray. 808. 


C. C. Into what Places Execution may go, and 
+ ©. herein of the Zeffatum Writs. 


Where capias The. writ of capias ad ſatigfaciendum muſt be iſſued in 
fatisfacicadum the county whete the venue is laid; and if the defend. 
mould iſſue, ant cannot be found there, a tefatum capiut ad 47 


and ol the teſta- endum may be iſſued into any other county. Theſe 
um capias ſa- writs may $5.4 iſſue the ſame day, and be ſealed toge- 
tisfaciendum. ther; but it is neceſſary that a cg. %a be ſued out to 
ground the te/ffatum. The court, however, will not in- 
quire ſtrictly into the time when the original ca. fas. iſ- 
Hot - it be but afterwards returned and entered on 

0 5 | | N 


Of the fieri fa- $0 it is alſo with reſpect to the writ of feri facia and 
wm *fatymferifacias. | 
| DD n 1 ' 
What neceffiry They generally both ſued out together, and 
the . Ne with the ſheriff for a return of nulla 
lend. ai en. | 
For if 4 e fer Facias be ſued out without any 
_ original eri 2 3 it will be ſet aſide fol 
irregularity, Brand v. Mears, 3 D. & E. 388. 


* Unleſs fuch onigual IA. far be afterwards produced and 
entered on the roll, 1h, 
And then it will do, though error be brought. I. 


So the court will not ſet afide a tgfatum capiar ad ſa- 
tisfaciendum ſued out without an original capias, though 
a writ of error has been brought, # a capras ad ſatisfa- 
ciendum be afterwards ſued out, returned, and entered 
on the roll. . MiYfead v. Coppard, 5 B. & E. . 


How fieri facias' If a eri | acias be ſued out, (when it ſhould have beep 
be - 4 # © — 9 9 0 ” * 1 - +» 9 a * | 

maybe amended a tgfatum fieri facias,) without any other fiert facias w 

into teſtatum. 8 


-- 
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ing originally iſſued, and the plaintiff aftatwards ſuts 
out an original eri faciar, the court will permit the 
party to amend the former on paying the coſts, though 
error brought. Cowperthwaite v. Owen, 3 D. & E. 657. 


As to the elegit, a man may award on the roll as ma- Where elegit 
ny elegits as he pleaſes, and execute all or any at his ſhould ifue. 
pleaſure ; but it is ſaid, if he awards an eſegit in one 
county, extends the lands upon the writ, and afterwards 
files it, he is barred, and cannot ſue out an elegit into 
another county, but an afual writ muſt be ſued out, 
returned, and filed before an award can be entered on 
the roll. Imp. B. R. 5 Edit. 396. . 


It is not neceſſary to inſert the form of a tgſfatum in How far necei- 
a teflatum ꝛbrit, fo as thar it may appear from the writ — —— 
itſelf to de a felatum. 2 vol. Rules and Orders B. R. ric. 
and C. B. 79. Pract. Reg. 210. 212. But there maſt 
be an award of a feffatum upon the roll, Oates v. Foreft, 


Bar, 197. ; 


Judgment in B. R. a eri facias into London, re- of iduing writs 
turned nulla bona, and a te/tatum into Montgomeryſhire, of execution in 
to which the ſheriff returned, that the writ of our lord Wales, 
the king does not run into Wales, but at che king's ſuit, 
or where he is concerned. Per Cur. On a judgment in, 
this court, execution may be awarded into Wales, or a 
ny palatine. Cro. Jac. 484. Cro. El. 44;.—Lands 
in Wales are pleadable here. Hetley, 18, 20, 21. 

2 Bulſ. 54. 156.—lf the writ did not run there, yet the 

ſheriff, being an officer of the court, ought not to queſ- 

tion it, but to make return of the execution of it. And 

the court accordingly ordered the ſheriff, upon a' pe- 

nalty, to return the writ, as he ſhould ſtand by it: ſay- 

ing, that ſheriffs in Wales ought to execute judi- 

cial writs, for the court has none to write to there, 

as in counties palatine, where they write to the chan- 

cellor or chambertiio] or warden of the cinque ports. 

An elegit may be executed in Wales, and why not a fieri 
facias? If it could not, the party would be without re- 
medy; for he cannot bring an action there upon this 

judgment; and he cannot outlaw the defendant, becauſe 
this is on a bill of debt againſt an executor. Draper v. 
| | Blainey, 


of EXECUTION. ton. xn. 
Blaiary, 1 Lev. 291 Ray. 206. 2 Saund. 193. 2 Keb. 


649. Sg 7a 
been e. Motion to have reſtitution of goods levied | 
ne. | facias out of B. R. in the county palatine of = 


denied. . 2 well iſſue out of this 
court, to the county palatine, on a judgment originall 
given here. 1 Lev. 256. Auen. EY —_— 


D. Ot the 7 5 and Return of the Writs of Ex- 
ecution, and of amending the ſame. 


Of the, tefte, if If the writ of captar ſutigfaciendum or fieri ſacias be if 
n; tſued out of term, let the tg be the laſt day of the term; 
if in term. if iſſued in term, igſe the writ the firſt day of the term 
vr the judgment is not ſigned till four days 

ter), 2 | * 


Though teſte Execution may be good though the writ beat tefle be- 
— fore the judgment ſigned; for the writ of execution, if 
ſued out in vacation, may bear ige of the precedent 
term, even of the firſt day of that term, arid judgment 
perhaps not ſigned till later in term, or in the vacation. 


| Parſons and Gill, Com. 175 


Of the retum, If the proceedings are by bill, execution muſt be made 
if by bill or ori- out returnable on a day certain; if by original, on 2 
— general return-· day. | 


Of the days be. There need not be fifteen days between the 17e and 
— teſte and Feturn of any capias fatisfaciendum or fieri facias z 13 Car: 
2. c. 2. f. 7., except to fix bail, or in outlawry. 


And then, if the proceedings are by original, there 
muſt. Bar. 56. But if proceedings be by bill, there need 
be only eight days between tige and return of capias ſatis- 

i to charge the bail. Sal. 602. Ray. 1177. 


If retunable -» In proceeding by bill capias farigfaciendum returnable 
a general return on a general return-day, and not a day certain, as it 
—— ought to have been, was quaſhed, and defendant or- 
certain, bad. dered to be diſcharged by ſuperſedeas, with coſts, de- 


fendant conſenting to bring no action. Per Cur. De- 
OY - - -fendant 
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ſendant cannot take advantage of this matter by writ of 
error, and if he could it would be unreaſanable to keep 
him in cuſtody till the determination thereof; Walker 


v. Harger, Bar. 413. 


So was 2 fieri facias quaſhed for fame reaſon. Fur- 
tada v. Miller, Bar. 213. . 2212 0 12 


If a writ of execution bear e out of term, it is If teſted — 
void; but the ſheriff is juſtifiable, and yet ſhall not be 
liable to an action for an eſcape. Sal. 700. Shirley v. 
Vrigbt. | 


A capias ſatisfaciendum made returnable at a day which ——— 
falls out of term, would not be void, though liable to be unable out of 
ſet aſide on motion; nor can ſuch a defect in it be term, only vold- 
taken advantage of by bail upon a general demurrer to We. 

a ſcire facias brought againſt them. Campbell v. Cum- 
ming, Dar, 1187. 


In all continued writs, the alias muſt be teſted the — alias writs 
day the former writ was returnable. Touchin's caſe, 


Sal. C99. 


In meſne proceſs, if a term be omitted, the writ is Writ of execu- 
void in all actions perſonal, and the ſheriff ſhall not be 522 wenne n 
charged, for the cauſe is diſcontinued and out of court the teſte is well, 
by the intermiſſien; and by not having a day in court not ſo in meſue 
by the return of the writ as he ought, the party may be 2 
at great prejudice by reaſon of the impriſonment in the 
mean time. But in executions, a capias ſattsfaciendum 
omitting a term is not yoid, for the party is not to have 
a day in court, lus cauſe is at an end, and he muſt be - 
in priſon whether the writ be returned or not; nor is it 
neceſſary it ſhould be returned. Shirley v. Wright, Sal. 

700. Ld. Ray. 775. 


If a capias fatisfacienduws is returnable pending a writ Ca. fa. to f 
of error, it is no regular foundation forproceeding againſt ones = 
the. bail. Deriſley v. Deland, Bar. 83. pending error. 


A writ of execution executed may be amended by the Hos writs of 
record of the judgment; as where after a capias fatisfa- execution may 
ciendum executed, it was moved to amend the writ by be amended, 
the record of the judgment, making the defendant's u Þy what. 


name 
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name Edmund inſtead of Kdvard, and rule afterwards 
made abſolute. Brown v. Hammond, Bar. 10. 

So a capias ſatisfaciendum may be amended in the re. 
turn after it has been executed, by making it returnable 
before ont jnuftires inſtead of before us. Hunt v. Kendrick, 
2 Blac. Rep. 836. The way to amend it is by motion 
to amend it by the award of the writ upon the roll: 


A writ of capiar ſatisfacienduni was amended after de- 
ſendant taken in execution by altering the ſum in the 
writ, and ſtriking out part to which he was not liable: 


Tarouche v. Waſbrough, 2D. & E. 737; 


enen be Motion to qualh capias /atisfaciendim and diſcharge 


fomething to defendants, becauſe judgment 18 upon a record in Wilts, 


amend by. 


Capias fatisfaci- 
endum, the 
higheſt writ of 
execution. 


and capias ſatisfaciendum directed to London, and no 
teftatum. It was acknowledged, that a ou was the 
uſual courſe, but that there was no occaſion to inſert it 
in the writ, though it muſt appear in the record, aud 
when that is made up, proceedings will be regular: but 
the dourt was of opinion that the writ muſt be quaſhed 
with coſts, no roll being yet made up to amend by, 
and defendant was diſcharged, undertaking to bring 


no tion. Allen v. Allen, Blac. 694. B. R. 


E. E. Of the Mode of executing the ſeveral Writs. 


E. 1. Of Capias ad ſatisfaciendum, 
E. 2. Of Fieri Facias. 
E. 3. Of Zlegit. 


The firſt ſpecies of execution is by writ of capias ad 
ſatisfaciendum, which is a writ of the higheſt nature, in- 
aſmuch as it deprives a man of his liberty, till he makes 
the ſatisfaction awarded; and therefore when a man is 
once taken in execution by the ſheriff on this writ, no 


bother proceſs can be ſucd againſt his lands or goods, 


except by ſtat. 21 Jag. 1. c. 24., in cafe of defend- 
ant's dea a * 


9 
 & 


- . 
mY - 2 
— —_ * -- © B 
* - 7 


E aASS KSK 


n 


ts. 


II. OF EXECUTION... $532 


By this writ the ſheriff is directed to take the body of Operation of 

the defendant and have him at Weſtminſter, on à day Vit: 

therein named, to make the plaintiff a ſatisfaction for 

lisdemand ; and if he does not then make fſatisfaCtion, , 
e muſt remain in cuſtody till he does. . 


On the writ of capias ad ſatisfaciendum the ſheriff can- how ſheriff 
zot take bail, nor can he return that the party ws rei- muſt act there, | 
cued, for he may take the poſſe comitatus ; and there- dies 
ore if he returns that the party was reſcued, an action 
hes againſt him for the eſcape, or a new capias againit 1 * 
departy, for an ineffectual execution is as none. 2. Blac. =o 
ab. 351. | | WETES 


When the defendant is once in cuſtody upon thig and keep de- 

oceſs, he is to be kept in ara &. ſalve cufiodia ; and ud ß. 
be be afterwards ſeen at large, it is an eſcape, and . 
de plaintiff may have an action thereupon for his whole 
&bt, For, though upon arreſts, and what is called 
neſne proceſs, being ſuch as intervenes between the 
ommencement and end of a ſuit, the ſheriff, till the. 
utute 8 and 9 W. 3. c. 27. might have indulged. the 
kfendant as he pleaſed, ſo as he produced him in court. 
v anſwer the plaintiff at the return of the writ; yet, 
pon 2 _ in execution, he could never giye any 
adulgence, for in that caſe, confinement is the whole 
i the debtor's puniſhment, and of the ſatisfaction 
tade to the creditor. 


If 3 capias /atisfaciendum be againſt two or more. the 1 , if caplas: + 
teriff may take the bodies of all in execution. 1 - 
6. 11 Rep. Godfrey's Caſe. ie — 


On this writ, the ſheriff may not break open any Sheriff muſt 
tan's houſe to arreſt him, but in all caſes when the nt 2 My 
bor is open he may enter to make execution of the open to taks 
dy. But yet, in favour of executions, which are the tim, 
le of the law, and eſpecially in caſes of great neceſ- 
ity, or where the ſafety of the king and commonwealth 


: * 
- 


* concerned, the general caſc is * : When the 


Vit is at the ſuit of the king, then the ſherif, or his the 
« king, „ bis Reg gr 


acer, after requeſt to have the door opened and re- 
ual, may break open the houſe to take the body. 
0. 91. 2 Show. 57. pl. 78. But he ought firlt.to 
qify the cauſe of Wor and requeſt the owners 
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to the door. Co. 91. Cro. Elis. ob. Leon. 
2 Cro. Aus. gog. 1b. 714. pl. * 


but be may _ But » man's houſe — — 
another man's, fore the ſheriff break it open to him. Fol, 
-—— 828 g 


there. | 

Sheriff muſt In debt on a judgment, the defendant pleaded that 
not receive tt® he was taken in execution by capiar ſatigfaciendum on 
Se bur that judgment, and had paid the money to the ſheriff; 
* and it was held to be no plea, becauſe, though he does 
pay it to the ſheriff, yet the ſheriff may be inſolvent, 
or may die and leave no aſſets, and. then the party will 
be never the better. Freem. Rep. 842. And ſo it 
was held in Baker's caſe, who pleaded payment to the 
marſhal being in execution, and held to be no plea, 
to Lutw. 587. 12 Mod. 385. And in 12 Mod. 230. the 
Heniff not fſheriff dach no power to receive money of the defend- 
good; ant upon a capias, for his buſineſs is only to execute his 
| writ. And if in ſuch caſe the defendant pays the ſhe- 
riff, and he — mae becomes — 1 and _ not 
the plaintiff, pa t not excuſe the de» 

— Fe Hol, C. 422 


but otherwiſe ut payment to the plaintiff's attorney upon record 
to plaintiff's would —— for that is payment to the plaintiff him- 
m, © felf, Morton's Cafe, 2 Show. 138. 


Sheriff cannot Defendant, arreſted by a capias ſatisfaciendum, paid 
yerara. that the money to the ſheriff's officers before the return. 
IS hm Defendant delivered to the ſheriff a feri facias againlt 
under capiax fhe plaintiff, upon which the ſheriff levied the ſum 
ſatisſaciendum, therein exprefled, out of the money in his hands, by 
— og the capias ſaligfaciendum, and upon being called upon to 
ther execution, return the capias ſatisfaciendum, made the return thereof 
whilſt in his to the above effe, which the court held inſufficient; 
_ aud accordingly ordered him to pay the money paid to 
him upon the capias ſati;faciendum to the plaintiff, de- 
ducting his poundage. Staple v. Bird, Bar. 214. 


k. 2. Of executing the Pieri Facias, 


be next ſpeci of execution is againſt the and 
chattels of the defendant, ant iu eta off 
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facias, from the words in it where the ſheriff is com- 
manded guod fieri faciat de bonit, that be cauſe to be 
made of the goods and chattels of the defendant, the 
ſam or debt recovered. 111 


59 


By a fieri faciar the ſheriff may take all goods and What may or 


chattels of the defendant which he might formerly take 
levari factas. 2 Inſt: 394. 


So he may take and ſell an annuity of 40 l. per ans 
am granted by the king for years, to be paid by the 
receiver of the court, for it is in the nature of a rents 
charge: R. 2 Cro. 79. WIT n 


80 he may extend or ſell a term — 8 Co. 
191. M vu.” 


80 he may cut down and ſell corn growing on the 
land, for the leſſee has an intereſt in it. Poole's Caſe, 


| } nl ami ed; bes 

So utenſils for trade ereQell by the defendant; though 
fixed to the land, as coppers, fats, pavements, &c. 
$al. 368: Poole's Caſe: * 07. 59 


And after fale, the deferidant ſhall not have his term 
igain, though the plaintiff be fatisfied his debt by the 
profits. Mo, 873: PIN 

80 if goods ate taken in execution at the ſuit of B. 
and the ſheriff returns nulla bona, they ſhall be after- 
wards taken at the ſuit of C.; for the pro is not 
reſted in B. nor in the ſheriff. Underwood v. Mordant, 


' 2 Ver. 238. 


But the ſheriff upon a fieri faciat, cannot take things 
fred to the freehold, 4s doors, windows, Kc. Com. 
Dig. tit. Execution. 


Nor furnaces, coppers, &c. fixed, Dub. 1 Rol. 891. 
L go. R. cont. 1 Salk. 368. if erected by the defend- 
ant for the uſe of his trade. Yide ſupra. 


O0 0 2 Nor 


may not be ſeis 


upon the /evar: factas ; for the fiert fucius includes the geri facias. 
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Nor hearths, chimney-pieces, &c. put up by the de- 
fendant for the uſe of the houſe, aud not for his trade. 


So the ſheriff cannot take goods in pledge. Com. Dig. 
Execution, C. 3. | 


Or demiſed to another. Id. 


Nor goods taken and in cuſtody of the ſheriff upon a 
former execution. Bachurft v. Clinkard, Show, Rep. 173. 
' Letchmere v. Thorowgood, 3 Mod. 236. 


Nothing can be taken in execution that cannot be 
| fold, as deeds, writings, &c. Francis v. Naſh, Caſes 
Temp. Hardw. 53. 


Bank notes, &c. cannot be taken in execution. Did. 


It is laid down, in the King v. Deane, 2 Show. 88. 
That if a ſheriff on a fieri facias ſell a leaſe or term of a 
houſe,” he cannot and muſt not put the perſon out of 
— and the vendee in, but the vendee muſt bring 
is ejectment. But this, perhaps, may not be ſo ſet- 
tled a point as to extend to all caſes; for per Mr. Juſtice 
; Buller, in the caſe of Taylor and Cole, 3 D. and E. 298. 
How far ſheriff, ( It ſeems to me, that where there is a tenant in poſ- 
on f-leofa ſeſſion, and the execution is againſt the landlord, 
— order e whoſe term is to be ſold, the tenant cannot bz turned 
poſſeſſion. Aout of poſſeſſion; but that is very different from the 
tc caſe where the debtor himſelf is in poſſeſſion; in 
ct ſuch caſe, I iucline to think that the ſheriff may turn 
« him out of poſſeſſion. However, I give no opinion 
« on that at preſent, becauſe it is not neceſlary to the 

4 deciſion of this caſe.” 


— — , If a plaintiff cannot find ſufficient effects of 7 * 
Fr endant to ſatisfy his judgment, the court will order 
be ſometimes the ſheriff to retain, for the uſe of the plaintiff, money 


retained for which he has levied in another action at the ſuit of the 
paint. deſendant. Armiſtead v. Philpot, Do. 231. 


Shrrf oſt be Ede ſheriff is bound at his, ri r 
— — of the defendant ; for, if he ta s of a 
the goode of the ranger, he is liable to an action in trov:r or wege 


„ 
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Keb. 693- Therefore, if he doubts whether the goods 
ſhewn him are the defendant's, he may ſummon a jury 
&: bene eſſe to ſatisfy himſelf whether the goods belong 
to the defendant or not; this will juſtify him in return- 
ing, that the defendant has no goods within his baili- 
wick, and mitigates damages in an action of treſpaſs if 


the goods ſeized ſhould not happen: to be the defend- 
ant's. Dalt. 146. Do. 40. | 


If on a fieri facias againſt A, a bailifF takes the goods otherwiſe liable 
of B., treſpaſs lies againſt the ſheriff. Achworth v. do an action. 


Kempe, Do. 40. 


Treſpaſs will lie againſt the high ſheriff for the bai- 
lif's taking · the goods of A. inſtead of B. under a fieri 
facias. Sanderſon v. Baker, Blac. 832. S. C. 3 Wil. 30g. 


If the ſheriff have a fieri facias againſt a man's goods, On fieri faciax 


and before execution he pay him the money, in this caſe — 
he cannot do execution after; and if he do, treſpaſs lies: money; 

nor can he deliver them to the plaintiff in GatisfaQion of 

the debt, but he muſt return to the court the execu- 


ton of his writ. Cro. Eliz. 504. Noy. 56. Dalt. 
529. | 


If the defendant tenders the debt, it is a wrong for the or tender it; 
&eriff to ſell the goods. 1 Keb. 655. . 


If the ſheriff levy the money and give ic to the plain 
af, though he never made any return to the court, it 
u good enough, 4 Rep. 64., for the end of the execu- 


bon is anſwered. 


Payment to a ſheriff on a fieri facias is a good plea, and ſuch pay- 
becauſe he hath authority to levy the debt. 2 Lev. 20 © ment is a good 
Taylor v. Bekon. 2 Jon. 97. Skin. 665. 5 Mod. 298. 


Sheriff on a feri facias levied the debt; the defend- Though therif 
ant brought a bill in Chancery, and got an injunction to Rn — 
ſtay the money in the ſheriff's hands; the plaintiff and — — 
bis attorney (both priſoners in the Fleet) moved the the money le- 
court againſt the ſheriff to return the writ ; the ſheriff [je be mu 
prayed the direction of the court; for if he return the giz. a 
writ he myſt pay the money, and then he ſhall be com- 

| Oo 3 mitted 
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mitted by the Chancery for breach of injunction; and 
if not, then the K. B. will amerſe kim. The — 


took no notice, but ordered à return, or they would 
commit him; nor would they any way aſſiſt him. 
8 Mod. 315. Viſſan v. Aldridge. 


Fromwhat time © This writ, at the common law, bound the defend. 
goods bound. ant's goods from the tefte of the writ ; ſo that any ſale 
after that was void, becauſe the goods from the time of 
Form:rly from the ige were attendant to anſwer the execution; for 
teſte of writz the execution at common law being only on the goods, 
if they had not allowed the goods to be bound, as if the 
party had transferred them, they thought every execy- 
tion might be avoided by ſale ; and it was preſumed, 
that the ſheriff ſhould execute ſuch writs immediately, 
and that there would be notice in the neighbourhood, 
not from judg- that they might not be deceived ; but the goods were 
not bound by the judgment, becauſe the judgment was 
in force for a whole year; and it would be hard that 
none againſt whom judgment was pronounced, ſhould 
but this intro- Hyy or ſell within that time : but men abuſed the notion 
duced abuſes af "the retroſpect of the goods being bound by the tefe 
of the writ to make ſales uncertain, for they took out 
writs one under the other without delivering them to 
the ſheriff; by which they bound the goods of their 
_ debtors, and conſequently made their fales and com- 
merce uncertain: To prevent which, the ſtatute of 
frauds and perjuries binds the goods only from the deli- 
wo prevent very of the writs to the ſheriff, enaCting, © That no 
which, by ſtat. * writ of execution ſhall bind the property of the goods 
29 Car. 2. c. 3 & but from the time of its delivery to the ſheriff, under- 
Tom de- © ſheriff, or coroners; who, upon receipt thereof, 
livery of writ to 4 (without fee) thall indorſe on the back thereof the 
ſheriff. „% day of the month and year when they received it;“ 
5 29 Car. 2. c. 3., made perpetual by 1 Jac. c. 17. f. 5. 
which was no more than reſtoring the old law, which 
3 ou. the 1 to be delivered to fa imme- 
fte from the ele. 8 Co. 171. ac. 451. 

| | Cie. E. 274. Sid. 27. 


—.— = only” This muſt be intended as' to ſtrangers who might 
— have à title to the — between the le of the wnt 
and delivery thereof to the ſheriff; but as to the party 

' himſelf,” his executors, and adminiſtrators, the _ 
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fince the ſtatute as before, are bound from the fe. 
1 Vent. 218. Comb. 33. 2 Show. 485. 6 Mod. 225. 


If two writs of feri facias bear fefle the ſame day, the If two writs of 
meriff at common law, and now, ſince the ſtatute, js wes 19" Þ 
hound to execute that which was firſt delivered to him ; is to be execut- 
Salk, 320. Carth. 419.; therefore the time ought to ed ft? 


de marked when the ſheriff receives thoſe writs in 
| | | 


Where two writs of fieri faciat againſt the fame de- 
ſendant are delivered to a ſheriff on different days, and 
no ſale is actually made of the defendant's goods, the 
firſt execution muſt have the priority, even though the 
ſeizure was firſt made under the ſubſequent execution ; 
and if the perſon claiming under the ſecond execution. 
pay the ſheriffthe amount of the debt under the firſt ex- 
ecution for his ſecurity, the court will not compel the 
ſheriff to refund that money on motion. Hutchinſon v. 


Fobnflon, 1 D. & E. 729. 


In an action againſt the ſheriff for a falſe return to a 
feri facias, the plaintiff delivered a writ of execution to 
the ſheriff, under which his officer levied the debt, and 
made a bill of ſale ; then the ſheriff diſcovered a former 
execution in the office, and returned nulla bona : on 
this caſe the defendant obtained a verdict. Rybet v, 
Peckham, 1 D. & E. 731. N. 8 


The pr pertyof the goods is veſted by the delivery of the An extent too 
feri A aha an — afterwards for the ting comes — Ay fa. 
too late, and that on the ſtatute of frauds, Comb. 123. cias. 

for when a judgment is once executed, the goods are in 

ruftodia legir, and neither exchequet-proceſs or aſſign- 

ment from commiſſioners of bankruprs will touch 


them. Letchmere v. Throwgood, 3 Mod. 236. 


If goods be taken in execution on 2 fieri „ e againſt 
the king's debtor, and before they are fold an extent 
come at the king's ſuit, grounded on a bond debt teſted 
after the delivery of the fleri facias to the ſheriff, theſe 
goods cannot be taken upon the extent. Rorke v. Day- 
rell, 4 D. & E. 402, Do. 415. Ray. 307. , 
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An extent can- An extent cannot he antedated, but muſt bear teſt 
pot be ante , the. day it iſſues, though. it be out of term... Rex v. 
Mann, Str. 749. a WE d 10 14 
| a , . „ f 8 ue ein enn e TT 
Of fraudulent + If A. indebted to B. and C., after being ſued to judg- 
. ment and execution by B., go ta C. and voluntarily gire 
ences. and the him a Warrant of attorney to confeſs judgment; on which 
like, and of the judgment is immediately entered, and execution levied 
effeQ thereof. on the ſame day on which B. would have been entitled 
to execution, and had threatened to ſue it out; the pre- 
ference ſo given by A. to C. is not unlawful nor ſrau- 
dulent within the meaning of the ſtat, 13 El. c. 5. Hol- 


5 : A, firſt; eri facias executed fraudulently, a ſecond 
Fi faciat, at the ſuit of another, executed afterwards 

5 ſtand and be preferred; and the matter was pre- 
penly left to a jury. Bradley v. Wyndham, Wil. 44. 


ern bie FORE EPR OO 
Of the power of By this writ the ſheriff is commanded to leyy the 
ſheriff in mak. debt of the goods and chattels of the defendant; and he 
mg ene a. is thereſore indemniſied as far as he acts neceffarily in 
— Fant FAVE 46. the 2 5 of Le eee if he 
#5 to breaking hreahs open a cheſt in which, s are locked up, or a 
II. - q . to 5 which 1 made 
far the conſervation of, goods only, he is indemnified b 
the writ; but he is not by the writ authorized to brea 
the dwelling-houſe, which is built for the protection of 
the man, and his family. Sid. 18g. Keb. 698. 2 Show. 
% 9. 54. If he gets into the houſe, the doors 
being open, there begins the execution; for the reſt of 
the houſe is only for the protection of the goods, and 
therefore he may enter and finiſh the execution of his 
writ... But though the ſheriff be a-treſpaſſer in the ex- 
ecution of the proceſs, yet when the writ is ſerved and 
the money levied, the plaintiff ſhall have the benefit of 
it, and the party is left to his remedy againſt the ſheriff, 
Browne 50. 5 Co. 91. 3 Inſt. 162. Mod. 668. Yelv. 
28. Cro, Eliz. go8. . Dalt. 350. But the protection of 
a man's hcuſe, as before hath been ſaid; extends only 
breaking open to himſelt and family; for if a ſtranger, to elude the 
houſes to get at execution, receives the defendant's goods into his houſe, 
ay the ſheriff's authority ſhall reach them q becauſe à deſigu 
to elude the law ſhall not be protected by the law; the 
* 9 2 ſheriff 
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ſneriff might ſeize him in the ſtranger's houſe,” becauſe 
the defendant's leaving his own houſe has waived the 
benefit of the law. 5 Co. 93. Sid. 186. The protec- only protected 
tion of a man in his own houſe was very agreeable to m man's own 
the ancient law, becauſe in perſonal” coritrats they did 
only ſubje& their chattels and not their perſons” nor 
frreholds; and though afterwards, by ſubſequent laws, 
the freehold and perſon were made liable to execution, 

they have not taken away the privilege a man had 
— law to defend his own houſe, which {till 
continues, unleſs where the execution is by Haber fa- 


cias ſciſinam or psſſeſſionem. ED 


By virtue of this writ, the ſheriff, on the ſeizure of What property 
be goods, hath fuch a property in them, that he can weed in hg 
maintain treſpaſs or trover ; for he has the goods to ſell by the ſeizure, 
that he may have the money in court; and therefore 
when he once ſeizes them, he has the property in them 
for that purpoſe. Sid. 438. pl. 3. Vent. 52, 53. Mod. 

30. pl. 75. 2 Saund. 47. Lev. 282. 2 Vent. 218. 

Salk. 222. Vent. 52. And if the defendant dies after How he may 
the writ delivered to the ſheriff, he may execute the Fxecutewrit if 
fame on the goods in the hands of the executor or admi- ng 
niſtrator of the deceaſed; 3 Wil. 399. Comb. 33. 

2 Ld. Ray. 808. 850. 1073. 12 Mod. 130. 241.; bt 

cauſe the ſheriff was entitled to ſeize them from the 

time of the writ. | A 


TH 


The ſheriff that begun the execution ſhall end it Same ſheriff 
though he is out of office, Salk, 323. er An. 


If plaintiff dies, execution does not abate ; but ſheriff It does not a- 
nal go on to execute his writ. | Salk. 322. 6 Mods A A 
When a ſheriff takes goods in execution, he may cell Of ſheriff's au- 
them at any rate, it defendant refuſes to pay the debt — feds 
Vent. 7.3 and they may be ſold to the plaintiff, though goods, 
not actually delivered to him. Comb. 452. But he is n de be 
to ſell them for ready money, becauſe he is immediately — 
charged to the party for whom the ſale was. 6 Mod. 
b3. Merley v. Staller. Denen ; 


The 
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cannot keep and may return on his fo doing, that they remain in 


= 


If he returns If the ſheriff returns that he has goods to the value 
— of 721. which remain in his hands for want of buyers, 
hands, c. to a it is no eſtoppel, but that he may ſell them for leſs ; for 
certain value, it appearing on the return that they are not ſold, but 
— that they remain in ſpecie in his hands, the value can- 
for le; not be ſo ſet, but that it may be altered between that 
and the ſale; therefore if on the venditioni exponas it ap- 

pears that he has ſold thoſe goods for leſs, the plaintiff 

may have a new execution for his debt. Cro. Eliz. 598. 


Cro. Jac. 515. Godb. 276. 


but he muſt not Yet if the ſheriff values them ſo high as none will buy 
value them too them at that rate, he muſt take them himſelf. 2 Show. 
9 89. The King v. Bird. 


No appraifment On a fieri facias there need no appraiſement, but on 
an Gen 82 elegit there muſt. Beelqy v. Sampſon, 2 Vent. 95. 


If he levies If fieri facias be awarded to the ſheriff to levy 20/. 

— _ debt, and he ſells to the value of 40 J. and returns the feri 

Carphus till de- fatias with 200. in court, he may detain the ſurpluſage 

urpl 

manded. until demand made of it; for he is not bound to ſearch 
out the defendant. Noy. 69. He ought not to take 


more than will ſatisfy. Eid. 


An adio of If the ſheriff levies the money upon a. fieri fociar, 
383 tough he makes no return upon the writ, yet an ac- 
hen tor me- tion of debt, account, or afſumpſit lies againſt him and 
ney levied. his executors, becauſe it is a debt in the ſheriff by the 
ry levying the money; and the defendant, by the ſheriff's 
levying the money upon him, can, on a ſcire factas to 

have execution, plead this in bar, or upon a ſecond 

feri facias, relieve himſelf by an audita querela ; for = 

5 | en 
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lien of the judgment is diſcharged by the ſheriff's exe- 
cuting the writ, and if the plaintiff had not this action 
againſt the ſheriff, he would be remedileſs. Sir W, 
Jones 430. Rol. Abr. 598. 921. 


The ſheriff to this writ may return nulla bona, and What returns 
that the defendant is a beneficed clerk, having no Jay etiff may 


fee, and that he is rector or vicar of the pariſh churc — fieri 
of B. Offic. Brev. 97. Dalt. 219. Sid. 276. nulla bona, &c. 


The ſheriff may return on this writ, that the goods That goods re- 
remained in his hands for want of buyers, and this re- _— 
turn is good, becauſe the ſheriff is directed to levy the oi buyers. 
money from the goods, which implies an authority to 
ſell them ; yet he may not be able to find buyers, and 
therefore, ſuch return is to be allowed. Yelv. 44. Sid. 


438. 2 Saund. 47. Mod. 751. Vent. 52. 
If the ſheriff delays or refuſes to ſell, the legal and Sheriff com- 


proper mode of compelling a ſale is by writ of vendi- — 22 
tioni exponas, upon which he muſt return the money — pen 


into court. Cameron v. Reynolds, Cow. 406. 


The ſheriff is not obliged to execute a bill of ſale at need not make 


- : bill ot ſale 
8 value, though he has even . ſo to appraiſed — 


The ſheriff is bound for the returned coſt or value of Sheriff anſwer- 


the goods, though they are afterwards reſcued. Ld. able for return- 
Ray. 107 4 ol Vane. 


It was formerly held, that if a ſheriff takes goods in How, if ſheriff 
execution by virtue of a fieri ſaciat, and is out of office Se _— 
before they are ſold, that in ſuch caſe he could not ſell — 1 
and deliver the money to the party, becauſe his autho- 
tity determined with his oſſice; but that he ought to 
deliver ſuch money over to the new ſheriff (as he doth 
the priſoners), and return, that thereupon a wenditioni 
exponas may be awarded to the new ſheriff, But ſince 
it hath been held, that though a new ſheriff is made, 
pet the old may ſell the goods ſo by him levied ;; but if 

return the writ, that the goods are in his hands pro 
defectu emptorum, in ſuch caſe a diſtringar ſhall go to him, 
to deliver them over to the new ſheriff, and after that a 
venditiani exponar. 3 Salk, 323. It ſeems that a ſheriff 

may 
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WM EXECUTION, [Ch. XIT. 
may ſell goods after he is out of office, without a ven. 
ditioni exponas. Id. Ray. 1073. as ” 

But where a fieri faciar comes to 2 ſheriff, and be 
goes out of office before it is executed, his ſuccefſor 


may execute it, becauſe ſuch writ is general, and not 


Sheriff may re- 


turn nulla bona, 
if property were 


an annuity not 


properly re- 
tiſtered. 


When court 
wiil ſtay goods 
in eriff's 
hands till diſ. 
pure decided. 


. and beaſts of his plough), and the one-half of the 


directed to any particular ſheriff by name; but it is 
otherwiſe, if directed to a ſheriff by name. 80 note 
the difference between general writs to the ſheriff, and 
ſpecial writs to a ſheriff by name. 3 Salk, 14). 


Where a perſon, againſt whom a writ of feri facias 
is taken out, is in poſſeſſion of goods under a deed 
which was given in conſideration. of an antecedent debt, 
and a ſmall annuity payable from thenceforth, the ſhe- 
riff, is warranted in returning nulla bona, if it appear 
that the memorial of ſuch annuity- was not regiſtered 
according to the directions of the annuity act, 17 G. z. 
c. 26. f. 1. ſor in that caſe the deed is abſolutely void. 


Creſvley v. Arkwright; 2 D. & E. 6 . 


The court will not ſtay goods taken by eri facies 
in the hands of the ſheriff, till a diſpute concerning the 
property of them is decided, unleſs for the protection 
and at the requeſt of the ſheriff. Shaw v. Tunbridge, 


Blac. 1064. 


When the defendant's goods are ſeized on a feri fc- 
cias, the debt is diſcharged. 5. 1 el 


E. 3, Of executing the Elegit. 


At commen law, there was no execution which gave 
poſſeſſion of the lands of a debtor ; the only ſatisfaction 
was either againſt his goods and chattels by fñeri facias, 
or againſt the rent and profits of the land by /evari ſa- 
ciar. But by the 13 Edw. 1. c. 18. it was ordained, 
« That where a debt is recovered or acknowledged in 
« the king's court, or damages awarded, it ſhall be in 
ec the eleftion of him that ſueth to have a fieri facias 
„ unto the ſheriff to levy the debt _ the lands and 
&« chattels of the debtor, or that the ſheriff ſhall deliver 
« to him all the chattels of the debtor (ſaving his oxen 


« land, 
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« land, until the debt be levied upon a reaſonable price 
«. or extent; and if he be put out of the land, he ſhall 
« recover it again by writ of novel ſcien, and after that 
« by writ of re-diſci/in, if need be.“ 

From this election, which the party has, the writ of why ſo called; 
elegit derives its name; and the entry is. Quad legit ſibi 
executionem fieri de omnibus catallis & medietate terre. 


| Upon this writ the ſheriff is to impannel a jury, who how ſheriff to 
are to make inquiry of all the goods and chattels of the hercan; 
debtor, and to appraiſe the ſame ; and alſo to inquire 

as to his lands and tenements: And upon ſuch inquiſi- 

tion; the ſheriff is to deliver all the goods and chattels 

{except the beaſts of the plough), and the mojety of the 

lands to the party, and muſt return his writ, in order 

to record ſuch inquiſition in that court out of which 

the elrgit iſſued. | | 


And this cannot be done by the ſheriff without an muſt take an - 
inqueſt ; for the words of the ſtatute are, Upon a iet. 

« reaſonable price or extent,” which muſt be found ' 
ſuch: by the oaths of twelve men, as is laid down and ages 
admitted by all the books which treat of this ſubject. 

2 Inſt. 394. Co. Lit. 389, Dy. 100. 5 Co. 74. | 


When the jury have found the ſeiſin and value of the How moiety of 
land, the ſheriff, and not the jury, is to ſet and deliver — 2 
a moiety thereof to the plaintiff by metes and bounds, — . 
not an undivided moicty, Sparrow aud Matterſack, Cro. 
Car. 314. 


If, therefore, upon an elegit the ſheriff delivereth a 
moiety of an houſe without metes and bounds, ſuch 
return is ill, and ſhall be quaſhed for uncertainty. Carth. 
453- Pullen v. Birkbeck, E ehe 


But if there be ſeveral cloſes, or manors, or farms, 
or tenements, the ſheriff is not bound to deliver a moiety 
of every particular cloſe, or farm, or manor, or the 
like, but only certain tenements, making in value a 
— of the whole. Den v. The Hari of Abingdon, 

473 NN =: 240 


But 


— 


— — . LA = 
"= — _ — — > — 
— 8 — — — — 
— 
= — — — - — 
— - — — 
— — Wo — > 
— af PR —— - * — — * — 
—— — 8 2 — 
= 4 — = " — — 
— — a. — — - _ = + * A 
— _ — —— — 
— —— ES "” * 7 = — © 
- 2 7 


— — <C<_e_ 


— — ne 


— 3 — — —— = 
_ — — —— . 
= — | _ — 


— 


— — 


— 
— 


— - 2 
1 
— — — — ——— 
— < 


„ 
— — — 


— 
2 


— — 


* 


— 
— — — 
— au—wU ͥ —_———— 
CY * 2 
> — 


. 
— — — 


= _- 
— — 


—— 


OTE * - 
= — — 
— 2 _ — 
2 — 


pu 
— — = 


1 
140 
Il 
* 


— ä — 


2 „1 W 


* 
— — —— — — 
— 2 — 
— — 
15 — 


— + > + *** 
— — — — 
* ” 2g 
— — 


or EXECUTION. foi, 


But the ſheriff ought to deliver a moiety only, for i 
he delivers more, it will be void, and — + 
have a new execution. Ld. Ray. 718. Pullen v. Bir. 
beck. Berry v. Wheeler, 1 Sid. 91. Earl of Stamford 
v. Hobart, 239. 2 Salk. 564. Putten v. Purbeck. 


Inquiftion The inquiſition ought to find the lands with certainty, 
ER and to ſhew the place and age where they lie, and 

where the inquiſition is taken. Dyer 208 And if the 
defendant be joint tenant, or tenant in common, it 
ought to be mentioned in the return. Hut. 16, Brownl, 
38. 


Sheriff cannot The ſheriff cannot give actual poſſeſſion of lands on 
— poſſemon, an elegit, but only deliver ſeiſure, to enable the plaintiff 
— to maintain an ejectment, whereby he may get into 


J 
drought. poſſeſhon. TFefferſon v. Dawſon, 3 Keb. 243. D 
Leſſee of Tayl, v. The Earl of Abingdon, Do. * 2 


If falficiene Hut it is to be obſerved, that although by this ſta- 
goods, lands yyte the lands of a debtor are made liable, as well as 
CE his perſonal eitate, yet if the creditor takes out an legit, 
and it appears to the ſheriff that there are goods and 
chattels ſufficient of the debtor's to ſatisfy the debt, he 

ought not to extend the lands. 2 Inſt. 395. 


Difference be- But an elegit executed upon goods only is not in 

tween clegitand effect as a fieri facias, for the Feri. faciar is executed by 

— * fale by the ſheriff, but an egit by the appraiſement of 
the goods by a jury and delivery to the party. Gʃ 
cock v. Morgan, gd. 184. Lev. 92. Keb. 105. 261. 465. 
Pullen v. Birbeck, Ray. 718. 


and in their If, therefore, a writ of error be aſterwards brought, 

operation. and the judgment reverſed, the goods in ſpecie ſhall be 
reſtored, and not the value; but upon a fieri faciat, 
the value, and not the goods, in ſpecie. Glaſcect v. 
Morgan, Lev. 92. 5 Co. go. Goodyere v. Ince, Cro. 
Jac. 246. 


- Neri muſt The ſheriff cannot deliver a leaſe an legit at 
adide by valua- another valve than what the jury had found it at; and 
Gon of Ju. the fale made by him is as good as if made in market 


When 
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When the inquiſition is taken by the ſheriff, it ſhall Inquiſition mutt 
de returned and filed. Dy. 100. | — and 


# 
And it ſhall not afterwards be avoided upon any ſur- not cafily a- 
miſe of more than a moiety having been extended, or — EA 
that it was extended at an under-value. 2 Inſt, 396. . 


2 Chan. Caſ. 18 f. | 


But, before the filing thereof, court may examine it z but court will 
and if they find fraud, partiality, or the like, may ſtop '4quire into it. 
the filing and award a new e/egit, 2 Inſt. 396. 


Generally ſpeaking, All tenements as well as lands of What may be 
defendant may be extended on an elegit, as a rent or seed on an 
rent-charge, or the like. Wotton v. Shirt, Cro. Eliza. 

742. Moor 32. 


So a term for years, 2 Inſt. 398.; or it may be ſold 
as goods, for it is perſonalty; but if extended, there 
ſhall be no other benefit than as a common extent. 
1 Brownl. 38. Fleetwod's caſe, 8 Co. 171. So lands 
in ancient demeſne, Hob. 47. ; or before in execution 
upon a ſtatute, Fulword's caſe, 4 Co. 65.z or which are 
liable - incumbrances by cefluy que truſts. Stat. 25 C. 2. 
c. 3. ſ. 10. 


But not copyhold lands, 1 Roll. 888. 1. ; nor a term not copyhcld 
for years of copy-hold lands made by the licence of the ld, c. 
lord, B.; nor a bare rent ſeck, Cro. Eliz. 66. Wal/al 
v. Heath; Heydon's caſe, 3 Co. , ; nor the glebe lands 
of a parſon or vicar, Jenk, 207. ; nor a tenement which 
cannot be granted over, as the office of a filazer, being 
an office of truſt. Dy. 7, 6. 


If A. and B. recover ſeveral judgments againſt C., How ſheriff to 
and A. ſues out an elegit, and has a moiety of C.'s — 
lands delivered to him, and then B. ſues out an elegit, out. 8 


the ſheriff can only extend a moiety of the remaining 
lands. Huit v. Cogan, Cro. Eliz. 483. 


But if A. has two judgments againſt C., and in the How, if at ſuit 
ſame term takes out two elegits; on the one he may ot lame plaintiff. 
ve a moiety of the whole, and on the other the other 
moiety, and is not reſtrained on the latter to a m—_—— 
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the moiety ; for in judgment of law the whole term 
ry one day. The Attorney General v. Andrew, 
23 | 


How, if fieri ſa- If a fieri faciat and elqit be delivered at the ſame time 
8 *xrith an extent at a common perſon's ſuit, the fieri facias 
and elegit ſhall take place, becauſe the goods ſhall be at- 
tendant to ſatisfy, in the firſt place, the judgment of 


the ſuperior court. Brok. 97. 1 Brown. 38. Brok. g7. 


F. Of the Lien for Rent upon Goods taken in 
Execution. 


This lien creat= By the 8 Ann. c. 14.“ No goods or chattels what- 
7 “ ſoever, lying or being in and upon any meſſuage, 
« lands, or tenements which ſhall be leaſed for life, 
tc N at will, or otherwiſe, ſhall be liable to be taken 
by virtue of any execution on any pretence whatſo- 
« ever, unleſs the party at whoſe ſuit the execution is 
« ſued, ſhall, before the removal of ſuch goods from 
« off the ſaid premiſes by virtue of execution or extent, 
cc pay to the landlord of the ſaid premiſes, or his bailiff, 
tt all fuch ſum or ſums of money as are or ſhall be due 
tc for rent for the ſaid premiſes at the time of taking 
| cc ſuch goods or chattels by virtue of ſuch execution, 
only for ne (c provided the ſaid arrears of rent do not amount to more 
year's rent. 4 than one year's rent; and in caſe the ſaid arrears ſhall 
« exceed one year's rent, then the ſaid party at whoſe 
« ſuit the ſaid execution is ſued out, paying the ſaid 
te landlord, or his bailiff, one year's rent, may proceed 
ic to execute his judgment as he might have done be- 
« fore the making of this act; and the ſheriff or other 
c officer is hereby empowered and required to levy 
« and pay to the plaintiff, as well the money ſo 
&« paid for rent as the execution-money.” 


Different deci- It has been adjudged, 1ſt, That there muſt be a de- 
bons on ſtatute; mand made, and notice given to the ſheriff by the land- 
35 to notice; lord, before removal of the goods, or an action will not 
to what rent lie for him. Str. 97. Waring v. Dewbery : 2d, That 
entitled ; the landlord is entitled to his whole rent without de- 
not extend to duction of poundage. Str. 643. Gore v. Gofton : zd, 
* That ground landlord, where there is an gy" 
| — 
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\ 

inſt the under-lefſee, is not within the act. Str. 

787. Bennet's Caſe : 4th, That after a landlord has had 

one year's rent paid, and there comes in another exe- 

cution, he ſhall not have another year's rent paid. Str. 

1024. Dodd v. Saxby ; and th, hat an action lies up- That action lies 

on it by an executor or an adminiſtrator of landlord by —— of 

againſt a bailiff or ſheriff for removing the goods off the mY 

premiſes, after notice, before the landlord was paid his 

year's rent. Palgrave v. Wyndham, Str. 212. 


But where goods were taken, and the money le- When too late 

vied before adminiſtration taken out, it was held, that — RED 
as the execution was executed he came too late; Str, 
97. 214. Forteſc. Rep. 460.; this means that the 
goods were actually ſold, But Powis, Juſtice, ſeemed 
to be of opinion to the contrary, who held, that the ad- 
miniſtration ſhould have relation to the death of the 
inteſtate, becauſe by the eccleſiaſtical law it is not to 
be granted within fourteen days of an inteſtate's death ; 
which the other juſtices denied, and ſaid, that relations, 
being fictitious, ought not to hold place againſt the 
right of ſtrangers. Gilb. Eq. Rep. 223, 224. 


If the goods ſeized are not removed or fold by the Landlord not 
ſheriff ſo as to transfer the property therein, but de- tid ide 
fendant pays the debt, though the landlord has given no- ditt, — * 
tice and demanded rent, yet he is not entitled in ſuch not ſeized. 


caſe. 


Upon the equity of this ſtatute it hath been held, upon the equi- 
that under a commiſſion of bankrupt, which is in the ty of the fta- 
nature of a ſtatute execution, the landlord ſhall be al- —— 
lowed his arrears of rent to the ſame amount in prefe- command ot 
rence to other creditors, even though he hath neglected baakrupt. 
to diſtrain while the goods remained on the premiſes, 
which he is otherwiſe entitled to do for his entire rent, 


be the quantum what it may. 1 Atk. 103. 


A bill of ſale held to be a removal of goods taken by So — 


a fieri facias, aud a year's rent muſt be paid the land- 
lord out of the money levied by the ſheriff, Weg v. 
Hedges, Bar, 211. 
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What beſt re- Inſtead of bringing an action againſt the ſheri 
_— — _ when the goods are ſold after on, the — = 
the landlord is to move the court, that he may — 5 
ſtitution to the amount of the goods which the ſheriff 
has ſold, if they amount to leſs than a year's rent; or 
if they amount to more, to have ſo much as will ſatis- 

| fy a year's rent. OS. K | 
How if ſheriff's Motion to have rent paid to the landlord out of tlie 
— al- money levied. On ſhewing cauſe it appeared, that the 
N ſheriff's warrant on the execution, after it was ſealed 
had been altered, and a new bailiff's name inſerted. 
Per Cur. The warrant being altered, no goods ae 
taken in execution thereby. Let the bailiff and attor- 
ney, privy to the alteration, ſhew cauſe why an attach- 
ment ſhould not iſſue againſt them. Hann v. Capt, 
Bar. 199. SD, Wl 


What dectara- In an action againſt the ſheriff for taking goods with. 
tion need {tate out leaving a year's rent, the declaration needs not ſtat 
in an action all the particulars of the demiſe ; but if 1 i 
againſt the ſnhe- P emiſe; but if it does, and 
uff in this caſe. they are not proved as ſtated, there ſhall be 'a nonſuit. 
Briſtow v. Wright, Do. 665. N 


How lar2lore's If an extent comes in, the landlord cannot claim his 
— _” rent, although diſtreſs taken the day before. Bunb. 269. 
pl. 345-3 ſo an extent or an outlawry, although he had 

diſtrained three days previous to the entry and motion 

to be paid, under ſtat. 3 Ann. denied. Bunb. 5. pl. 5. 

er diſtreſs. If a diſtreſs be taken 29th October, and an extent dated 
4th November, and corn, &c. ſeized, the landlord can- 

not have his rent, for no property was diveſted by the 

diſtr-fs, and they were in the landlord's hands by way 

of pledge; Bunb. 42. Vent. 37. 2 Saund. 47.; but an 

attachment was refuſed, although a contempt to oppoſe 


the extent. 
How extent An immediate extent againſt the king's debtor teſted 
ſhall prevail after a diſtreſs for rent juſtly due to tl f 
——— juſtly due to the landlord, with no- 
treſs. tice to the tenant, being the king's debtor, and appraiſe- 


ment of the goods and chattels, but before ſale, thall pre- 
vail againſt the diſtreſs. The King v. Cotten, Eſq. Par- 
ker's Rep. 112. 


G. Of 


—ç— 6 
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/ 


E. Of iſſuing a ſccond Writ of Execution, 


There ought not to be two executions exiſting at the When a ſecond 
ſame time.; but if one writ proves ineffectual another . may idfue; 
may he ſued out. 


Thus if a Feri facias be iſſued, and the ſheriff only 
levies part of the debt or damages recovered, the party 
may have either a capias ad ſatisfaciendum, or another fieri 
fectas, or un elegit for the reſidue. 


In ſuch caſe the ſheriff ſhould return the firſt ſſeri fu but the firſt vit 
ciat and the levy thereon, which ought to be recited in — Ot 0. 
the ca. /a. Salk. 218. Cro. Eliz. 344.; but if nothing 3 
be levied on the fieri facias, there is no neceſſity to re- 
cite the ſheriff's return in the ca. /a., or its having been 
iſſued. 


But if a rap ad fatisfaciendum firſt iſſue, and the After a ca. fa. 
body be taken, there cannot afterwards be a fßeri facias _— ne 
. . . . 0 er! acids or 
or elegit, for the body is deemed the higheſt ſatisfaction wegic ; 


the plaintiff can have, 


And by the common law, if defendant died in exe- Xp: in cafe 
cution upon this writ, plaintiff had no further remedy ; CO n 
but now by ſtat, 21 Jac. 1. c. 24. plaintiff may after his 
death, ſue out execution againſt his lands, goods, or 
chattels at his election. I 


So with reſpect to the cgi, if the /ands are extended So if lands ex- 
upon an ce it, the plaintiff is for ever barred from hav- —— 
ing another execution; but if he levies on the goods wiltaſterwards; 
only, and the ſheriff returns #þ/ as to the lands, a ca. butifonly goods 
fa. may iſſue for the reſidue, or a fer! facias ; for the mo 3 
election is not complete unleſs the plaintiff has ſome — 
benefit from the land; for the taking out the writ is not 
an actual election, but only in order to an election: and 
if there be no lands there is nothing to chooſe, and con- 
ſequently no election; and it was ſaid, that an egit 
where there are no lands, is but in effect a common ffie- 
ri fcias, Bacon v. Pect, Str. 226. 
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Rule in caſes of For the rule is, that although the body and goods 

exeamtion. may eventually be taken in execution, or land and goods 
yet that the body and land too, cannot, upon any judg- 
ment between ſubject and ſwbjeQQ, by the courſe of the 
common law. & 2 


In judgments upon a ſtatute ke. bod lands 
ä —— ed; Jody 


If party eſcapes If a party taken on a ca. /a. eſeapes or is reſcued, 
an ca. a. ano though the ſheriff is hereby liable becauſe he oughe to 
en nme * have taken the poſe comitatur, yet the plaintiff ſhall not 

be compelled to take his remedy againſt the ſheriff, but 

may ſue out another cu. /a., or, if the firſt capias be not 

returned or filed, any other ſpecies of execution, Law 


of Exce. 117. Cro. Car: 40. 4585. | 


35 en & fa. only In the caſe of Howell and Hanforth, C. B. Blac. 845, 
part levied; the court inclihed ſtrongly to think, that though at 
other writs MaY common law if the ſheriff only levies part of the debt 
OY on 2 fieri faciat marked for the whole, the plaintiff may 
but plaintiff have ſubſequent writs till the whole is levied; yet a 
—— 2 plaintiff ſhall not marł it for part, and afterwards ſue out 
and then fue ſubſequent writs for the refidue, which would tend to 
out other writs: great oppreſſion. © | 


Inſtance of this The above was the caſe of an annuity-bond with 
. © warrant-of attorney to confeſs judgment; on failure of 
a quarterly payment, judgment was entered up, and 
eri facias fued out, marked to levy only 201. (the quar- 
tetly payment); afterwards on failure of another pay- 
ment, another fer: facias was ifſuett ; but it was moved 
to ſet it aſide on the ground of irregularity for want of 
a ſcire facias under ſtat. 8 and g Wm. 3. In which cafe 
Rule for taking the court pronounced this rule, That on payment by 
— in ce 3 of the 22 ne dep en and 
* « coſts, t  facias be ſet aſide; but the judgment 
* to ſtand as a 225 for future arrears, with liberty 
« to apply to the court from time to time to fue out freſt 

* executions thereon,” 2 Blac. 845. 


Fir — yY No ſecond writ ought to ifſue before the return of the 
— ic. firſt. Coppendale v. Debonaire, Bar. 213. Snape v. 
ſucs. Hancock, ib. 198. 
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So plaintiff muſt give notice of his having abandoned So committitur 


3 . 5 muſt be aban- 
a former committitur which is erroneous, before he en- — <roagt 


ters a ſecond, reCtifying the miſtake, Topping v. Ryan, ſecond is enters 
2 


1 D. and E. 227. 


H. Of the Sheriff's Fees, Poundage, &c, 


By the common law, no fees whatever were allowed No fees at com- 
to ſheriffs ; but this, inſtead of being advantageous to .“. 
the ſubject, proved only oppreſſive; it opened the 
door to extortion: And to ſuch an height did the 
evil gradually ariſe, that the legiſlature found it neceſ- How intco- 
fary to interfere, and to regulate the demands of ſhe- 4<*4 by f- 
riffs, * appointing certain fixed ſums to be taken in 
caſes of execution. 


The firſt ſtatute to this effect is the (a) 29 Eliz. c. 4. 29 liz. c. 4. 
whereby it is enacted, “ That it ſhall not be lawful | A — 7 
« to or for any ſheriff, under-ſheriff, bailiffs of fran- ſtatute 1 is 
« chiſes or liberties, nor for any of their or either of wrong, and 
« their ofhcers, miniſters, ſervants, bailiffs, or depu- — | uo 
« ties, nor for any of them, by rcaſon or colour of is the 28th, and 
« their or either of their ofkce or offices, to have, re- in an action re- 
« ceive, or take of any perſon or perſons whatſoever, dun bade 
« directly or indirectly, for the ſerving and executing Salk. 331 But 
« of any extent or 2xecation upon the body, lands, goods, = uſually 
« or chattels of apy perſon or perſons whatſoever, more, the wa. 4 B. 
« or other conſideration or recompence, than in this pre- and E. 148, and 
« ſent act is and ſhall be limited and appointed, (which <4 well. Blac. 
e ſhall be lawful to be had, received, and taken, ) that JR 
« is to ſay, twelue-nence of and far every tauenty ſhillings, 

IN 2 the fum — fas — — 22. = 

« fix-pence of and for every twenty /billings being over and The poundage 
« hone tho 14 * of pi 2 pounds that be or they 0 
« ſhall ſo levy, or extend and deliver in execution, or take 

« the body in execution, for by virtue and force of any 

« ſuch extent or execution whatſoever, upon pain and 

« penalty that all and every ſheriff, under-ſheriff, bai- 

«* hff of franchiſes and liberties, their and every of 

« their miniſters, ſervants, ofſicers, bailiffs, or depu- 

ties, which at any time after the ſaid firſt day of May 

« now next enſuing, ſhall directly or indirectly do the 
contrary, ſhall loſe and forfeit to che party grieved his 
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Penalty for of- 7reble damages, and ſhall forfeit the ſum of forty 
fencing againſt «© pound of good Engliſh money for every time that he 
8 they, or any of them ſhall do the contrary; the one 
; « moiety thereof to be to our ſovereign Lady the Queen, 
te her heirs and ſucceſſors, and the other moiety thereof 
« to the party or parties that will ſue for the ſame by any 


« plaint, action, ſuit, bill, or information, wherein no 
« eſſoin, wager of law, or protection ſhall be allowed. 


Statute does not © Provided always, that this act, or any thing therein 
extend to towns cc contained, ſhall not extend to any tecs to be taken 
corporate. © or had for any execution within any city or torun cor- 

« porate®, any thing above-mentioned to the contrary 

a « thereof notwithſtanding.” 

Statute only It was determined, that this ſtatute did not extend 
extends tc p<r- to real execution, but only to executions in perſonal 
n actiqus.; and it was doubted whether the ſheri was en- 
Q. Whether it titled to any fees' for executing an egit, as it was dif- 
extenced to ficult how to aſcertain the fees. Peacect v. Harris, 


83.832. 


But by 3 C. 1. But by a ſubſequent ſtatute of 3 Geo. 1. c. 15. f. 16. 
c. 15. fees are the fees for executing writs of eegit, and of hatere facias 
— poſſeſſronem aut ſciſiram, are regulated viz, „ The ſum 
| of twelve-pence for every twenty ſuillings of the 
4 yearly value of any manor, meſſuage, lands, tene- 

c ments, and hereditaments whereot poſſeſſion or ſciſin 

4 ſhall be given, where the whole exceedeth not the 

« yearly value of one hundred pounds, and the ſum of 

« ſix-pence only for every twenty ſhillings per annum 


„ over and above the ſaid ycarly value of one hundred 


& pounds.” 


and by 8 C. 1. And by the 8 Geo. 1. c. 25. ſ. 5. a like fee is given 


c. 25- for exe- on executing an ext-nt & liberate, 
cuting extents. 


By 29 Elz. a It was alſo reſolved, that, by the 29 Eliz. c. 4., the 


ca. ſa ſher:ff ſheriff, upon a capias ad ſatisfaciendum, was entitled to 
was entitizd to 
fees on the 


whole debt. * This only intends executions ſounded on judgments given in thoſe 


courts where both judgment and execution are within a limited juriſ- 
diction; but w.tcre the judgment is in Miſiminſter Hail, though the exc- 
cution be in a city er 79wwn corporate, fees are allowed, and the bailiff ot 
the liberty, not the ſheritf ot the county, is entitled to them, Sal. 331. 
Dalt. 527. Latch. 19. 52. | his 
1 


Ch. XII.] OF EXECUTION. 


his fees upon the whole debt. Peacock v. Harris, Sal. 
_— g 55 


But inſtead of taking poundage on the ſum really Abuſes intro- 
due, ſheriffs, in actions on judgments, ſtatutes, and duced thereby. 
recognizances, and the like, uſed to retain for their 
ſees poundage to the full amount of the ſum for which 
ſuch judgments or ſecurities were given, and which 
poundage often far exceeded even the debt due to the 
plaintiff. ä 


$75 


To remedy which, the 3 Geo. 1. c. 15. ſ. 17, after re- How remedied 


citing the grievance, enacts, That poundage ſhall not b 3 C. 1. c. 15. 


be taken for executing any capias ſatisfaciendum upon 

any judgment, &c. for any greater ſum than the real whereby pound- 
debt bond fide due and claimed by the plaintiff amounts age is only to 
to, which ſum the plaintiff is obliged to mark and ſpe- — — | 
cify on the back of the writ, before it be delivered to due, 

the ſheriff: And, in caſe the ſheriff thall take more, he and marked on 
is guilty of extortion; and for each offence ſhall for- 

feit to the party grieved treble damages, and double penalty for 

the ſum ſo extorted, to be ordered by the court which taking more, 
iſſued the writ, in a ſummary way; and alſo 200 J., one- and remedy to 
half to the king, the other to the proſecutor in any Party. 

court at Weſtminſter, provided ſuch . ſuit be com- 


menced within two years. 


The ſtatute of 29 Eliz. c. 4. does not extend to the 29 Fliz. does 


crown. Lake v. Turner, Burr. 1983. But it was held, — — to 
© * 


that an action brought in the Exchequer by the ſheriffs 


of London, upon a bail bond taken by them in their nor formerly to | 


own names, for the appearance of a defendant taken *Qticns on bail 
up upon an Exchequer proceſs on the proſecution of end = 
the king's attorney-general on behalf of the crown, for 
cuſtom-houſe penalties and forfeitures, and a tefatum 

capias ad ſatisfaciendum to the ſheriff of Hertfordſhire 

againſt the bail, could not be confidered as the ſuit of 

the crown, though averred to be for the benefir, and on 

the behalf, and at the expence of the crown, but that 

the ſneriff who executed it was entitled to his poundage. 

Lid. 


Soon after this deeiſion, poundage in ſuch caſes was Bur by y Geo. 3. 


expreſsly taken away by _ Geo. 3. c. 39.3 which £29. it was 


enacts, ſuch caſes, | 


— 
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The chief of 
the above ſta- 
tutes are 29 
Eliz. 


Action lies 
thereon againſt 
ſheriff; 


Contruion 
thereof, 


How expences 
of levy to be 
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enacts, “ That the act of 29 Eliz. c. 4. ſhall not ex- 
« tend to allow any ſheriff, &c. any poundage for 
c taking the body of an perſon, in execution upon an | 
cc proceſs at the ſuit of any ſheriff, or other officer or 
« miniſter of the crown, upon any bail-bond entered 
« into for the appearance of any perſon proſecuted 
« either for any duties due or payable to his majeſt 
* his heirs or ſucceſſors, or for any penalty inflicted 
« by any act of parliament, made or to be made, for 
« the preventing the clandeſtine running or receiving 
4 any cuſtomable or prohibited goods; or in any caſe 
« whatſoever, where the ſheriff or officer executin 

« ſuch proceſs would not be entitled to poundage, 
« if the proceedings were or had been carried on 
« directly in the name of the crown.” 


The above are the different ſtatutes by which the fees 
of ſheriffs are regulated; the chief of which, as relat- 
ing to perſonal actions, is the 2gth Eliz, | 


Upon this ſtatute an action will lie againſt the ſbe- 
riff, if he or his officer take more than is allowed. 
Woezdgate v. Knatchbull, 2 D. and E. 158, 


By the act, it appears clearly to have been the inten- 
tion of the legiſlature that the ſheriff ſhould be paid in 
proportion to the ſum levied, and that the ſheriff ſhould 
only levy what is really due. 


In actions on ſimple contracts, and judgments for a 
debt certain, the expences of levying muſt be paid by 


the plaintiff, and not by the defendant. If, therefore, 


the judgment be for 200 J. the ſheriff is at liberty to 
raiſe that ſum, and no more, and the expences of levy- 
ing muſt be paid out of the debt. But if the judgment 
be for a penalty, the plaintiff has a right to receive the 
whole of his debt, * of the expences of the 
execution; and in thoſe caſes, the defendant is the 
yu injured, by the ſheriff's taking more than he 
ought. B. | 


In ſtrictneſs of law, the ſheriff is not entitled to take 
any more than what is allowed. by the ſtatute. 


It 
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It is his duty to obey the orders of the court, to ſeize 
and ſell the goods immediately ; he cannot be allowed 
the expence of an auctioneer, or even the levy- fee of a 
guinea (a) ; but the ſheriff and the court are bound by 
the act of parliament, 


If the plaintiff chooſe to have an auction, he muſt de- 
fray the expence out of his own debt to be levied ; there 
is no colour to charge the defendant with it : the ſheriff 
can only levy on the defendant that ſum which is given 
by the judgment of the court; and if the deſendant 
wiſh to have an auction, he muſt pay for it out of his 
pocket; it ſhould make no part of the ſheriff's account. 
J. 2 P. & E. 157. 


If, therefore, it appears by the ſneriff's return of a 
writ of execution that greater fees have been taken by 
the levy than are allowed by the ſtatute, the feriF is 
liable to an action on the ſtatute for treble damages at 
the ſuit of the party grieved. 4b. 


Or an action of debt may be brought by any common or to a qui tam 


informer againſt the officer guilty of the extortion for 
the 404. penalty. Savage v. Smith, Blac, 1101. 


In this action if the plaintiff ſets out the judgment on 
| which the writ was founded, he muſt alſo prove it. 


Q. Whether it is neceſſary to be ſet out? B. 1104. 


If a ſheriff levy under a fieri fatiar, he is entitled to 
poundage, though the parties compromiſe before he ſells 


any of the defendant's goods, notwithſtanding the to poundage if 


words of the ſtatute are allowing poundage on the ſum, 
which the ſheriff levies of extends and delivers in exe- 
cution : and if after ſuch a compromiſe either party rule 
the ſheriff to return the writ, the court will diſcharge 
that rule with coſts, fo be paid by the party obtaining 
it. Alehin v. Well, 5 D. & E. 470. 


An under-ſheriff cannot refuſe to execute proceſs till 
he has his fees; if he does, the plaintiff may bring an 
aQion againſt him for not doing his duty, or may pay 
him his fees, and then indict him for extortion; but the 

. court 


377 
No allowance 


for auctions, &c, 
a) It ſeems to 
ve been for a 
long time the 
practice to take 
this ſee. Blac. 
1102. 


How auction 


expences to be 


Sheriff liable to 
action; 

it it appears by 
return of writ 
that too much 
has been taken 
by bim; 


Though partie: 


compromiſe, 
ſheriff entitled 


he levics under 


Sheriff cannot 
inſiſt on his tees 
ore exccu- 

tion. 
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court will not relieve on motion. Heſcat's cafe, Sal, 
331. S. P. 332, 330. 
reer The ſheriff may maintain an action for his fees, for 


| — the law admitting him to take it, makes it a duty, L. 
Raym, 1212. Brockwell v. Lock, Sal. 3 51. 


or otherwiſe. 


Allowance of The allowance of a writ of error is of itſelf a ſuper/c. 
error, ſuperſe- dyn to an execution, without any notice; Jaguet v. 


l Nixon, 1 D. & E. 280. 


J. Of ſuperſeding Execution by Writ of Error, 


ule of ſervice The. ſeruice of the allowance is only material to bring 
| the party into contempt, if he proceeds to ſue out exc. 


cution afterwards. . Hanne v. Farettes, Bar, 378. 


— in But although it is an immediate ſapenſedeat, yet if it 
— — be a caſe where bail in error is required, ſuch bail muſt 
in. be put in within four days after the allowance, or plain- 


tiff may take out execution. , 


This is upon the ſuppoſition that the allowance of the 
writ of error is not ſcryed till final judgment be actually 
ſigned; for there is no opportunity of putting in bail 
before judgment is ſigned. | 


But it frequently happeng, that a writ of error is ſued 
out, and the allowance ſerved before judgment is ſigned, 
leſt execution ſhould iſſue inſtantly. This makes no 
difference, for it only operates as an allowance from the 


time of ſigning judgment. 4b. 


0 So that where a writ of error was ſued out and al- 


lowed on the 31ſt May, and on the ſame day a copy of 
the allowance was ſerved on the plaintiff's attorney, and 
final judgment was ſigned on the 14th June, and exe- 
cution ſued out on the ſame day, within four days af- 
ter which bail in error was put in; it was held well, and 
a ſuperſedeas to the execution, which was therefore {ct 


aſide. . | 
by A ud 


/ 


quent 
mean 
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And the court have gone ſo far in ſupport of the prae- 
tice of ſuing out the writ of error before judgment, 
that if a writ of error is ſued out, and the plaintiff will 
not ſign judgment till after the return of the writ, in or- 
der to avoid the effect of it, and then ſues out execution, 
the court will ſet the execution aſide. . Aird v. 
Ea/imead, Bar. 260. 


If therefore the writ of error be allowed after 
judgment actually ſigned, and bail in error be required, 
ſuch bail muſt be put in within four days from the al- 
lowance z but if it be allowed before judgment ſigned, 
then bail muſt be put in within four days aſter the ſign- 
ing of the judgment; for the writ of error, though al- 
lowed before, can have no effect till the judgment is 
actually ſigned 3 nor can bail, till then, juſtify. Doe, 
v. Bracebridge, 1 D. & E. 280. N. 


If a party, after the allowance of a writ of error, and 
before the expiration of the four days for putting in bail, 
takes out execution, he does it at his peril; for if the 
writ of error be regularly followed up, the execution 
will be ſet aſide; but if no bail be put in, the execution 
will ſtand, and the writ of error will become an abſo- 
lute nullity. Lane v. Bacchus, 2 D. & E. 44. 


If a writ of error be not returned and ſigned by the Writ of error 
chief juſtice, it becomes ineffectual by his death; but —— 077 way 
execution cannot be taken out without leave of the court, chief juſtice, 
Cramborne v. Quennel, Bar. 201. Obrenſhaw v. Stany- 


forth ; Hayes v. Thornton, ib. 


The general practice uſed to be, that if the writ of —. Rn 
error was returnable the ſame term of which judgment . — 
was, that it operated as a ſiperſcdeat, although judg- ſedeas when 
ment might be ſigned in the following vacation, as it ou out before 
would {till be a judgment of the precedent term; but if CODED 
the judgment was not ſigned till the ſubſequent term, tigned till ſub- 
and was therefore of a different term from the writ of {quent term. 
error, that then the writ was deemed ſpent, and exe- 
cution might iſſue. So that a plaintiff, when a writ of 
error was ſued out, had only to wait till ſuch ſubſe- 
quent term before he ſigned judgment, and by that 


means render the writ of error of no avail. Warwick v. 
ige, 


as OF EXECUTION. fchxy, 


Figg, Bar. 196. Cooke v. Horrech, B. 197, White v, 
Morgan, . 1 98. 


But now difal- But this was a practice not to be encouraged ; and 


lowed. the court will now ſet aſide ſuch execution. 1 D. & 
E. 280. 
— _ _ Joint action againſt ſeveral defendants—damages 200 


will or will not Againſt four of them on trial, and gs. againſt one de- 
operate as a ſu- fendant who had let judgment go by default; writ of er- 
peiſt des. ror brought by the four in the name of the one who was 
not obliged to find bail, becauſe it was by default; and 
on motion for leave to take out execution againſt the 
four, notwithſtanding ſuch writ of error, the rule was 
made abſolute on afhdavit of ſervice. Maſon v. Sym 

monds and others, Bar. 202. 


Where a ca. ſa. is returnable againſt the principal on a 
particular day, before which a wri of error is allowed 
and ſerved, that operates as a /uperſedeas to any pro- 
ceeding againſt the bail, though the ca. /a. has lain four 
days in the office before the allowance of the writ of er- 
ror. Perry v. Campbell, 3 D. & E. 390. 


Allowance of a writ of error on a judgment by ni di- 
cit is ſo entirely a ſuperſedeat to a ſubſequent writ of exe- 
cution, and all proceedings againſt the bail as well as 
againſt the principal, that all may be ſet aſide upon mo- 
tion. Dudley v. Stokes, Blac. 1183. | 


If plaintiff recover a judgment againſt two defendants 

in B. R., and one of them bring a writ of error in cam. 
feacc., the plaintiff cannot charge the other defendant in 
execution till the record be remitted into the court of B. 
R., notwithſtanding the writ of error might have been 
quaſhed immediately, becauſe not brought by both de- 
fendants. In ſuch a caſe, where the judgment was af- 
firmed in cam. ſcacc., and coſts given of the writ of error, 
and both the defendants were taken under a writ of ex- 
ccution on the whole ſum, including the coſts of the 
writ of error as well as the original ſum recovered, the 
court permitted the plaintiff to amend his writ of execu- 
tion as to the defendant who did not join in the writ of 
error, by deducting the colts thereof, and altering -w to 
| t 


OF EXECUTION, 


the original ſum recovered. Larohe v. Waſhbrough, 


2 D. & E. 737. 


552 


The court of C. B. laid it down as a general rule, that How, if it ap- 
pear that it was 
only brought fox 


they will in no caſe ſtay proceedings or ſet aſide an ex- 
ecution on account of a writ of error being brought on a 
judgment of nonſuit, which evidently muſt be for the 
e of delay and vexation. Box v. Bennett, 1 C. B. 


And indeed both courts have of late determined, that 
where it manifeſtly appears that the writ of error is 
brought for delay, they will not ſtay proceedings in any 
action on the judgment, nor ſet aſide any execution 
that may have iſſued, even ſince the allowance of ſuch 
writ of error. Entwiſtle v. Shepherd, 2 D. & E. 78. 
Carter v. Roberts; Butt v. Mow, Ib. n. in B. R.; and 
Mitchell v. Wheeler, 2 C. B. T. R. 


delay; 


30.; and Gocdin 


v. Hammond, Ib. in C. B. 


But this ſhould appear from the confeſſion of the 
parties themſelves, or the admiſſion of the attorney of 
the party. Pool v. Charnact, 3 D. & E. 79. Mitchell 
and Wheeler, 2 C. B. T. R. 30. | 


A mere offer by the plaintiff to the defendant's attor- 


ney to waive the judgment if he would point out any 
error which was refaſed, was held not fuſhcient cauſe 
to ſtay proceedings, though plaintiff ſwore that the 
writ of error was brought for delay. Chriſtie v. Ri- 
<ardſen, 3 D. & E. 78. 


But in all theſe queſtions the court will exerciſe their 
diſcretion, as they muſt depend upon their own cir- 
cumſtances. | | 


So if a writ of error he ſued out againſt good faith; as or if brougiy 


where the defendant's attorney had undertaken that the 
debt ſhould be paid if the plaintiff's attorney would 
give time, which the latter had agreed to, provided ns 
lay was intended by the other fide ; and after this agree- 
ment defendant brought a writ of error. Though exe- 
cution 'be taken out after rhe allowance thereof, court 
will not ſet ſuch execution afide ; but as the writ of er- 


againſt good 
faich. 
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ror is ſtrictly a ſuperſedeas, the plaintiff cughit regularly 
to move to quaſhit. Oates v. U %, 2 D. & E. 183, 


In what caſe If a writ of execution is delivered to the ſheriff, and 
— of the defendant becomes a bankrupt before it is executed 
rates ar. the execution is thereby ſuperſeded, and the goods moe 
fedeas. bound by the delivery ; for the property ceaſes to be in 
the bankrupt from the time of the act of bankruptcy 
committed. Ld. Ray. 252. Small-amb v. Croſs and 


another. 


But ?reſþaſs will not lie by the aſſignees of a bank- 
rupt againſt a ſheriff for taking the goods of a bankrupt 
in execution after an act of bankruptcy, and before the 
iſſuing of the commiſſion, notwithitanding he ſells 

them after the iſſuing of the commiſſion, and after a 
proviſional aſſignment, and notice from the proviſional 
aſſignee not to ſell, Smith v. Miller, 1 D. & E. 435. 


An execution againſt the goods of a bankrupt taken 
out after his certificate is ſigned by the creditors, and 
before it is allowed by the chancellor, for a debt exiſting 
previous to the bankruptcy, is valid; for the ſtatute 
5 Geo. 2. c. 30. extends only to executions againſt the 
perſon of the bankrupt. 


K. Of entering Satisfaction on the Roll. 


Such are the methods which the law has pointed out 
for the execution of judgments in perſonal actions; 
Uſe thereof, and when the plaintiff's demand is ſatisfied, either by 
the voluntary payment of the defendant, or by any com- 
pulſory proceſs, or otherwiſe, ſatisfaction ought to be 
entered on the record, that the defendant may not be 
liable to be hereafter haraſſed a ſecond time on the ſame 
account. | 


InB.R. In C. B. 

The party, or his attorney, When a judgment is ſalit- 
making ſatisfaion, ſhould de- fied in vacation time, the plains 
mand of the party ſati:fied, a tiff ſhould execute a warrant 
warrant or authority, directed of attorney to two attornies of 
to ſome attorney of the ſame the court, or either of them, or 
court wherein the judgment is to any ather attorncy of the Jams 
recovered, authoring ſuch at- court, authorifing ſuch attorney 

| torney 40 


For. 


SS” %” ww a . a aw-_ "= _- 


Ch. XII.] 


torney to enter up ſati faction 
upon the roll, aubich may be 
nade out in the following form, 
on a ſip cf paper or parc hment : 


Trinity term, 54 Geo. 3. 


Middleſex, J. Sati faction 
is acknowledged between A. B. 

ntiff, and C. D. defend- 
= in a plea of debt for 1001. 
and 638. coſts. 


Judgment entered of Hilary 
term, 34 Geo. 3. Roll 492. 


T. S. attorney for the plain- 
tiff, 15th June 1794. 


This ſatisfafion piece muſt 
be taken to the clerk of the 
Judgments, and he will make 
an 8 thereof in his book 4 
remembrances, and deliver the 
ſame over to the clerk of the 
treaſury, 'who will enter the 
ſame on the roll, for which is 
paid in term 38. in vacation 
ſomething more. 


The entry is to the fallotving 


effect: 


OF EXECUTION. 


to acknowledge ſuch ſatiiſuction 


on record. 


Judgments, who will prepare a 
fiat, ard attend with the at- 
torney before a judge of the 


court, and get it ſigned; and How in C. B. 
then the clerk of the judgments n Vactο. 


will enter the ſame at the foot 
of the judgment, for which he 
«will take Il. 75. 8 d. which 
includes all the fees. But if 
the judgment is above ten years 
flanding, he will take 5 s. more, 
as an extra fee due to the clerk 
of "the t reaſury. \ 


The entry in this court is as 


fellows : 


Afterwards, that is to ſay, Form of entry. 


on the day o 
in the 9 
year of the reign of George the 
Third, now king of Great Bri- 
tain, Oc. cometh the faid 
[ plaintiff] by A. B. his attor- 
ney, conſtituted by ſpecial aware 
rant to him in that behalf di- 
refed, before 
one of the juſtices of his ma- 


 Jefly's court of the Bench, at 


. Afterwards, to wit, [on 
feme return-day_ in the term; 
if by original, on a gencral re- 
turn-day ; if by bill, on a day 
certain, ] in the twentieth year 
4 the reign of our ſovereign 

J George the Third, now 
king of Great Britain, Oc. at 

Weſtminſter, cometh the afore- 
faid A. B. by his attorney afore- 
ſaid, [or by I. M. his atterney, 
in this behalf, | and acknow- 
ledgeth himjelf to be ſatisfied 
by the ſaid C. D. of the debt 
and damages, cofts and charges 
aforeſaid, Sc. 


his chambers in Serjeant"s Inn, 
Chancery-lane, London, and ac- 
knowledpeth that be is ſatisfied 
of the debt and damages afore- 
aid; therefere let the ſaid (de- 
fendant) of the debt and da- 
mages aforeſaid, be acquitted, 
e. 


IF fatisfatiom is nctnerv- flo to be eu- 
ledged in term time, you apply teic in C. B, 
to the cler of the treaſury, OT N teten tene. 


cbill carry the roll inio court, 
and the ſecondary ill enter ja- 
ti faction thereen, for which 
v pay 18. per cent. for the 
foor's bex, 285. to le proti99ge 
mary, and ls. to the fee cue. 


application muſt How to be 
then be made to the clerk of the entered, 


3 Blac. Com. 


yet that 


OF EXECUTION. Ich. xir. 


— — — 


n 


4 
a. L 
_ * 


THUS have we endeavoured to trace, ſtep by ſtep, 
the various proceedings in a. ſuit, from its commence- 
ment to its concluſion, in all ſuch perſonal actions (to 
which alone this volume of Practice is confined) wherein 
the contending parties proceed either by demurrer or to- 
trial; and do not ſtop the cauſe in its progreſs, by ſuf- 
fering judgment by default. | 


Although it cannot but be acknowledged that, from 
the formalities and niceties of the practice, delay is 
ſometimes perhaps unneceſſarily detalloned in the con- 
duct of a ſuit, and thereby a degree of inconvenience 
reſults to the injured party; yet all who take a full and 
comprehenſive. view of the ſubject muſt agree, with 


ving him previous notice, arid 
e debtor ſhall not by receiying ſuch notice 
« take occaſion to eſcape from juſtice ; in requiring 
« that every complaint be accurately and preciſely * 
« aſcertained in writing, and be as pointedly aud ex- 
« aQly anſwered ; in clearly ſtating the queſtion, either 
« of law or of fact; in dcliberately reſolving the for- ' 
« mer after fult argumentative Aiſcall6n, and indiſ- 
« putably fixing the latter by a diligent and impartial 
« trial; in eorrecting ſuch errors as may have ariſen in 
« either of thoſe. modes of deciſjon, from accident, 
« miſtake, or ſurpriſe; and in fndlly Enforcing the 
6 juogment, when nothing can be alleged to impeach 
« it; this anxiety, to maintain and reſtore to every in- 
« dividual the enjoyment of his civil rights, without 
40 — upon thoſe of any other individual in the 
« nation, this parental ſolicitude, which pervades our 
« whole legal conſtitution, is the genuine offspring of 
« that ſpirit of equal liberty which is the ſingular feli- 
« city of Engliſhmen.” ogy ft 
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Cats of PRACTICE, decided ſince the Publication 
of the Finſt Part of this Book. | 9 


— 


THE defendant, the maker of a promiſſory note, was On an affidavit 100 
held to bail on an affidavit, ſtating that the defend- —— | 
ant and the indorſer were ſeverally indebted to the a promiffory 

plaintiff in the amount of the note: the affidavit was note are indebt- 


id x 11. | 
on one ſtamp only. The maker and indorſer were alſo —— pars bo IMIR 


included in the ſame writ, with ſeveral ac etiams. A rule held to bail ; 9 | 
baving been obtained to ſet afide the bail- bond on this aud it is fuch i 
an incurable l 


defect in the affidavit, it was now oppoſed by defe&, that if 
g either be, he 
Ma z who relied on the defendant's having does not waive 


waived it, by having put in bail above, before the ex- — — any 


ial 
piration of the time allowed for that purpoſe by the caufe. | 


— py 
— 

my l 

- 


FL &.. *. 


practice of the court. 


Shepherd, in ſupport of the rule, ſaid there was a i 
diſtinction between a mere irregularity in the mode or 110 
time of proceeding, and a deſect in the proceedings 40 
themſelves; that this was of the latter kind, and could 
not be waived by the adverſe party, though the former | 
might; and he cited King g. f. v. Horne, ante, 4 vol. 

349. and Goodwin g. f. v. Parry, 1b. 577. 


Marryatt obſerved, that the two caſes cited were 
caſes on the lottery act, which expreſsly requires an 
iſdavit as the foundation of the action, directing that 
7 gee ſhall ſpecify the amount of the penalties 

or. 


The court allowed that the diſtinction was as had 
= deen ſtated, between a mere irregularity and a com- 
dete defect in the proceedings; adding, that in this 
2 ale the revenue was alſo injured, by having only ont 
Q q inſtead 


„ one, Red ag twat... 
* * , © +» * 


. 
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inſtead of two affidavits, Rule abſolute. Huſſey v. 
Wilſon, 5 D. and E. 254. 


If a perſon be Runnington, ſerjeant, ſhewed cauſe againſt a rule 
arreſted after to diſcharge the defendant out of the cuſtody of the 
—— — ſheriff of Middleſex, on the following circumſtances : 
officer cannot The capias was 238 in yu weeks of Faſter, 
legaily Getain viz. on Sunday, April the 29th, or Monday, April the 
— — Zoth, at eight o'clock in the morning, x. "> wang 
| time) till the was arreſted and detained by tlie officer till ten o'cloct: 
—_ be conti- on that morning, at which time the plaintiff renewed 
O__ the writ. This, Runnington contended, was a legal 

detainer, though the arreſt was void, being made after 

the former writ had expired. But the court were of 

a different opinion, and therefore made the rule abſo« 


Jute for the defendant's diſcharge. 


© Writs, therefore, which are returnable on a Sunday, 
muſt, be executed at lateſt on the Saturday before. 
Loveridge, One, Kc. V. Plaijlow, .2.C. B. . 29. 


The ecfendat This was an action of debt upon a judgment by de- 
— fault, (the default was in not producing the record on 
— — a plea of a judgment recovered, and a replication of 
diſcharged on ml tel record,) in which the defendant was holden to 
a common p- bail, though he had brought a writ of error. He had 
peer ef the been likewiſe holden to bail in the original action, on 
plaintiff de- . an afhdavit that he was indebted to the plaintiff as ac- 
Claring again ceptor of three bills of exchange; but che plaintiff de- 
him on a differ- - n ' ry a 
ent cauſe of Clared againſt him in covenant, upon which, on appli- 
action from that cation to the court, he was difcharged on entering a 


mentioned in common appearance, on the ground that the plaintiff 


the writ and , ys 
had declared on a different cauſe of action from that 


affidavit, may - . . i 1 ann 
be again holden mentioned in the writ and aſſidarit. The defendant 


—— * now applied, by Le Blanc, ſcrjeant, to be diſchacgęd 
judgment. en entering a common appearance, upon the, ground 
that having been arreſted and holden to bail in tlic ori- 
ginal action, he ought not to be holden to bail in au 
action on the judgment. Sayer 43. Nexwton v, Sahm 
" mer, 160. Bower v. Betuelt, 2 Str., 1039. Hall v. Tlcam“ 
. Wil. 93. Crutchßeld v. Seward, g4 1 


Lawrence, ſcrjeant,. ſhewed. cauſes. The · Gefendant 
having been. diſcliarged on a common appcurauce in the 
: 8 original 

A 


| 
| 
t 
! 
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vriginal action, the plaintiff has no bail; and this being 
a judgment by confeſſion, there are no bail in erro1 
which diſtinguiſhes this caſe from that in 2 Wil. 93. 
where there was a verdiQ, and therefore might have 
been bail in error. And, 


The court, in the abſence of the lord chief juſtice, 
held, that the plaintiff having loſt his bail in the ori- 
ginal action, though by declaring in a different form of 
action, was in the fame ſituation as if he had not holden 
the defendant to bail at all, and therefore might hold 
him to bail in an action on the judgment. Rule diſ- 
charged “. 


The writ in this caſe was returnable on Tueſday the A meritf dught 


19th of November; a declaration de bene eſe was filed —— — 
on the ſame day, and on that day alſo a four-day rule ods os 


, to return the writ was ſerved on the ſheriff of Middle- day alter the 

N lex, which expired on Saturday the 23d. On the ©xpirationot 
morning of the 23d, the ſheriff returned cpi cerput; — 

and, in the evening of the ſame day, he was ruled to and if he be, 


bring in the oof After the ſervice of this rule, on — — 


p the ſame 23d of November, notice of bail was given it, the court 
f on the 25th (Monday) ; the bail were excepted to, and will fer afide 
to on the 26th notice of other bail was given, who were — 
d to juſtify on the firſt day of this term. On the laſt A, Fs 


IN day of the laſt term an attachment was iſſued againſt 
5 the ſheriff for not bringing in the body, to ſet aſide 
e- 


which for irregularity, a rule was obtained the begin- 
ning of this term. 


Wigley now ſhewed cauſe againft that rule; con- 
tending that the attachment was regularly ifſued ; that 
by a late rule of court (Mich. 32 G. 3. vide ante, 4 vol. 
496,) it was ordered, that all writs thould be returned 
on the ſame day on which the rule for returning the 
fame ſhould expire; that the ſheriff having in this caſe, 
in compliance with the rule of court, returned cept core 
us on the 23d, the plaintiff was regular in ruling the 
ſheriff to bring in the body after the return of cept cor= 
fur; and that the ſheriff was liable to an attachment, 


But ſee Barnes 36. 
11. Cow, 72. Blandford 


v. Kerſevill, Sar. chu v. 
v. Foot. De la C . 3 C. B. T. R. 
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he not having juſtißed bail before the expiration of the 
rule to bring in the body. Overten s Bail, Imp. Pract. 16. 


182 Shepherd, in ſupport of the rule, inſiſted that the 
„ plaintiff ought not to have ruled the ſheriff to bring in 
| the body until the 24th, the day atter the expiration of 
the rule to return the writ, and conſe quently that the 
attachment, which was grounded on a diſobedience of 

that writ, was irregular. 


The court after conferring with the maſter ſaid, that 


the rule to bring in the body was taken out too eariy, - 


for that the ſheriff had the whole of the 23d of Novem- 
der to return the writ, and that of courſe the ſheriff 
could not be attzched for not obeying the rule which 
ought not to have iſiued. Rule to ſet afide the attach- 

ment ablolute. Fiutchins v. Hird, 5 T. R. 479. 


Ofthe four days Lawrence, ſerjeant, ſhewed cauſe again{t ſetting 


alowiee aer aſide an attachment apainſt the ſheriff, for not bringing 
exception ; the in the body on the following circumſtances : Bail were 


firſt is reckoned put in on Monday the 3oth of April, on Wedneſday the 
excluſively, ard X 

the tat incly.. 24 Of May an exception was entered, and on Monday 
fively: fo that the 7th of May, no bail being juſtified, the attachment 
where the eX- iſſuced. This Lawrence contended was regular, becauſe 


ag an he ſaid the bail ought to have been perfected on the Sa- 


attachment turday preceding, viz. May the 5th, the four days al- 
could notre-= = Jowed for perfecting bail after an exception being in- 


arty Mi q 7 : 
Sainſs the me- cluſive. On the other hand, Cockell, ſerjeant, inſiſted, 
riff till the that the attachment was too early; that the firſt of the 


— _ four days was reckoned excluſively, and the laſt inclu- 
belies — Gvely ; and therefore that the attachment could not iſſue 
But though the till Tueſday, May 8th, the preceding Monday being one 


attachment dd of the four days. The court declared themſelves of 


T1 th- s a: , : 
— the this opinion; but as the bail were not in fact perfected, 


court would they ſaid they could not allow the preſent motion, and 


not ſet it aſide, , . a 
8 therefore diſcharged the rule with coſts. North v. 


were not per- Evans, 286.8. I. R. 35 

ſected. | s 

An attachment A teflatum capias iſſued into Surry, returnable the ſitſt 

azainft the ſhe- return of laſt Michaelmas term, viz. November 3d; 

riff is irreguler, gn the 6th of November the ſheriff was ruled to return 

if rhe rule to s 3 ze 

bring in the bo- tlie writ; on the 22th he returned cepi cru; on, the 
dy iſtues before 33th he was ruled to bring in the body; on 2ſt an at- 

2 . tachiment 


mie 
! tli 
inſte 
wou 


eoſts 


tachment iſſued; on the 23d of January, the firſt day of putting in bail 
Hilary term, a motion was made on the part of the ihe- fr fr Hg ir 
riff to ſet aſide the attachment as irregular, becauſe the nee. to apply 
rule to bring in the body had ilued a day before the time te the court wn 
was out for the defendant to put in his bail; for the 42* timeroſes, 
writ being returnable. the firſt return of Michaelmas mert, the irre- 
term, and it being a country cauſe, the defendant had Fularityisgwalv- 
eight days after the firſt day of full tern, i. e. after the \;. * 
4ʃ die poſt, to put in bai}, (conſequently he might have able the frſt re- 
put them in on the 14th of November,) and the ſheriif tun. — 
being only liable in default of the defendant, he quglit g. def dan 
not to be ruled to bring in the body till the time for has eight days 
putting in bail was expired. —— on 
in bail. 
The court were of opinion, that the attachment was 
irregular, the rule to bring in the body having iſſued too 
ſoon: But as a week had elapſed in Michaęlmas term 
aſter the attachment iſſued without any application to 
ſet it aſide, and during that time the ſheriff and the ,. 
plaintiff had ſrequent communications together, it was 
holden, that the irregularity was waived; and there- 
fore the rule was diſcharged. Rolfe v. Stele, 2 C. B. 


T. R. 276. 


Le Blanc, ſcrjeant, for the ſheriff ; Cockell, ſerjeant, 


ſor the plaintiff. 


Bail above not being put in in due time, an attach- — wil 
ment was regulerly obtained againſt the ſheriff; but 1 
now Bond, ferjt. moved to ſet afide the attachment on gainſt tte he 


an aſſidavit, that the plaintiff had loſt no time. riff, ul os 
Account ot bail 


8 above not being 
The court made the rule abſolute on putting in and put in on pay- 


juſtifying bail and payment of coſts; and they faid that ment ot colts, 
if che plaintiff had teen an aſũgnment of the bail-bond ban — 
inſtead of reſorting to the theritf, as the proceedings plaintiff has not 
would have been ſtaid by perfecting bail and paying the been delayed. 
coſts, it was reaſonable that the fame mdulgence ſhoald 

be allowed to the ſheriff, and that the practiee ſnould be 

uniform “. Rule abſolute. Callan v. Tye, 2 C. B. 


T. R. 235. 


* The ſame practice has been al ſo adopted in B. R. In v. Belt, 4 T. R. 
p. N 352.3 and the rule in both courts ſeems to be, that if the plain- 
tiff has not been delayed in going to trial, the «ttachment ſhall he ſet ade; 
dut ii be has been ſo delayed, then the attachment ſhall remain in the 
ober as a ſec ur- y in caſe he ſhout obtain a verd. &. 

243 Whereas, 


———— —ñ— — ——ͤ—ę 


— — 2 


— —L̃ — 


590 ADD END A. 


Rule of court as Whereas, by the preſent practice of this court, the | 
— — bail put in for the defendant in any action cannot ren. 
— der ſuch defendant, after a rule has been granted againſt 
after rule ic the fneriff to bring in the body, before ſuch bail have 
rm in the bo- juſtified themſelves in open court: It is ordered, that 

: from and after the laſt day of this term, bail ſhall and 
may be at liberty to render the defendant, notwith- 
ſtanding ſuch rule, at any time before the expiration 
thereof, the attorney for the defendant giving notice 
of ſuch render to the plaintiff's attorney without delay, 
and making athdavit thereof. 5 D. & E. 368. 


The ſame practice now holds where the bail-bond 
has been aſſigned. 


— — Edwin v. Allen, Michaelmas term, 34th G. 3. B. R. 
— 1793, Sellon ſhewed cauſe againſt a rule obtained by 
de made with- Baldwin, why all the proceedings on bail- bond aſſigned 
out juſtifying» ſhould not be ſtayed on payment of coſts, deſendant 
having put in bail above and rendered ; uponthe ground, 
that though bail above had been put in, they had not 
juſtified ; which, according to the practice of this court, 
they ought to do to warrant a ſurrender : by a late caſe 
in C. B. their practice was altered, and was now other- 
wiſe. Court held, that the practice of C. B. was the 
moſt proper ; that this court meant to adhere to it, and 
that there was no occaſion to juſtify'in order to render, 
though bail-bond had been aſſigned z but that formerly 
the practice of the court was as ſtated ; and afterwards 
in Hilary term, Meyſey v. Carnell, was decided on the 
ſame point. 5 D. & E. 5 34. : 


Surrender — Marryatt moved to ſet aſide an attachment obtained 
iron — againſt the ſheriff of Eſſex, upon the ground that a ſur- 
except: d to and render had been made, and notice thereof given, before 
_ — — iſſuing the attachment. Two bail had been originally 
— —— put in, which were excepted to. Two freſh bail were 
been added, and added, and notice to juſtify was given; one only juſ- 
ane of; the ad tified, the other was rejected. To days further time 
jetted. was given to put in another bail in the room of the one 
| rejected, but before that was done, defendant furren- 
dered. The rule on ſheriff to bring in the body having 

expired, attachment iſſued. Sellon ſhewed cauſe, upon 


the ground that the two firſt bail had been A 
J 


AD DEN DA. 


by freſh bail having been added and coming forward to 


juſtify ; and that as no other bail had been put on the 
— in the room of the one rejected, and as one 
bail was as no bail, that the ſurrender was irregular for 
want of bail being put in, and therefore attachment 
ought to go; for that although bail need not juſtify, yet 
bail muſt be put in as ground ſor a ſurrender; but 
court held, that as the two firſt bail were not ſtruck out 
of the bail- piece, they were ſtill liable on their recog - 
nizance, and competent to ſurrender, The King v. 
Sheriff of Eſſex, Eaſt. 1794. B. R. | 


ERRATA, 


IN page gc. I. 11. it is ſaid, that . minors cannot be arrefted;"* 
but this muſt be underſtocd with a very conſiderable qua- 
lification;z for they may be arreſted: for debts above 100. 
contracted by them for neceſſaries; and even ſhould they 
be arreſted for any other cauſe, when in ſtrictneſs they may 
not be liable to the action, yet the court will not diſcharge. 
wo upon motion, but will put them to their plea of in- 
ancy. 


In page 139. 1. 32. for judgment ſhall not be arreſted read 
judgment ſhall be arreſted. | 

In page 177. for Bar. 46. read Bar. 60.—dele 172. 

In page 327. for 2 Lil. Reg: 299. read 140. 

In page 541. in margin, for perſecution read execution. 

In page 569. in margin, for command read commiſſion. 
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"Of 


r 


T was the intention of the Editor (as appears by 
various references in the courſe of the Volume) 
to have here ſubſdined, by way of ArrExpix, certain 
Notes, explanatory of the juriſdiction of the reſpective 
Courts, and illuſtratiye of their practice; but finding, 
in the progreſs. of the Work, that, from the multipli- 


"city of matter neceſſary to be comprized in the preſent 


Volume, ſuch an Appendix would ſwell it to too great 


a bulk; and conceiving, that it would leſs interfere 


with the general Plan if inſerted at the end of the 


Work; the Editor has thought fit to poſtpone it to the 


concluſion of the next Volume; in the completion of 
which, all due diſpatch will be uſed. In the mean» 


time, the Editor has endeavoured to render the pre- 
ſent Volume as uſeful as poſſible, by making it though 
only a Port of a Work, as a detached and unconneRtd 
M pole, ſo ur 88 it goes. 


1 


D 


T0 Ia 


PRINCIPAL 


* as 


Abatement. 
LEA in abatement, what, 296 
P T. eir different kinds. ib. 


Of the Time and Manner of pleading | 


in Aatement. 
Within foar days. 297 
= reckoned | 15 
2t to be pleaded after general im- 


parlance. 29 
Declaration muſt be firſt taken out of 

offi ze. ib, 
In what caſes judgment may be fign- 

ed, if plea in abacement irregular. 


The plea muſt be filed. ib 
By what hour. 10. 
Cannot plead in abatement after aſ- 
ſignment of bail- bond. 299 
Court will not interfere on motion, 
in a matter pleadable in abate- 
ment, ib. 


Of the Affidavit and Signature. 


Affidavit required by 4 and 5 Aane. 
"7 


When neceſſary, or not. 


MATTERS. 


| By whom to be made. 300 
| Judgment ſigned for want of affidavit 


or ſignature, 301 

Of the Judgment on Plea in Abate- 
ment. p 

| When of re/pondeas oufter. 01 

| When final. * * * 

Reaſon of diſtinction. ib. 

Jury to aſſeſs damages, if final. i, 


g | Or wenire facias de novo _— 


Conſequences of wrong jud gment. 3. 
What judgment, if plea in abate» 
ment concludes in bar, or wice 
verſã. ib. 
What judgment, if defendant — 
murs in abatement. 
| What time defendant has to wg 
after judgment. ib, 
No plea in abatement after judgment 
of re/pgndeas ouſter. ib. 
Plea in abatement not amendable. ib. 
If wrong intitled, bad. ib. 
After plea, no exception to —_ 
tion. 304 
If a miſnomer be pleaded, plaintiff 
may move the court to amend de- 
claration. ib, 
On 


I 


On a plex in abatement, plaintiff 


may diſcontinue, and enter caſe- 
tur billa. 304 
The form of entry, &c. 15. 
He may afterwards bring a new 
action. | 
Where there has been a plea in 
abatement, it ſhould be entered 
in iſſue. 
If omitted in plea- roll, how cured. 16. 


Ac etiam, 


Of the ac etiam in actions againſt bail 
on their recognizance. 


The ac etiam is introduced as a ſub- | 


ſtitute for the original; and, there- 
fore, where the wr:t is with an ac 
etiam, only one defendant muſt be 
put into a writ, except in a joint 
action. Errata to Part Firſt, 
Tf writ with an ac etiam, plaintiff 
muſt nor declare for a different 
cauſe of action than mentioned in 
writ, or he will loſe the bail. 586 


See Declaration. 254 


Aion. 


An adtion, what. 37 
Of the ſeveral ways of bringing 
actions in the Courts of K. B. 
and C. B. ib. 
In all common caſes, either by bill or 
dy ſpecial original. 28 
What is meant by common caſes. ib. 
Of the proceedings by bill, and an 
explanation thereof. | 29 
A view of the ancient and modern 
mode of proceeding by bill. 16. 
Of the bill of Middleſex and latitat. 
30 

CharaQeriſtics of the original bill, or 
bill in treſpaſs. 3 
Of proceedings by /pecial original. 32 
Of the ways of bringing actions in 
B. R. in particular caſes. 33 


393 


ways of bringi 
8 court of — 
Pleas in common caſes. 


of the ſeveral 


actions in the 


By original and capias. 4 
By original, guare clauſum fregit, and 
ſummons. ; 3 


i, 

Of the ſeveral ways of bringing 
actions in C. B. in particular caſes. 

* , 4 36 
Actions are either perſonal, real, or 
mixed. 38 
Are either bailable, or not. 16. 


Of the Mode of proceeding, in Action: 
aobere Common Bail only is required, 
from the Commencement of the Suit 
to the Declaration. 73 to 109 


Of the Made of proceeding in bailabl- 
Actions. from the Commencement of 


the Sait to the Declaration. 
110 to 222, 
Actions, local or tranſitory, See 
Venue, 261 
Afﬀidavit. 


Of the affidavit to hold to bail. 116 
DireAed by ſat. 12 G. 1. 111 
Of the degree of certainty requiſite in 
the affidavit. ib. 
As to the actual exiſtence of the debt. 
112 

As to the deſcription of the cauſe of 
action. 114 
As to the language in which the afh- 
davit 1s dra ww. 115 
Particular exceptions with reſpect to 


this certainty in caſes of axons 
f 11 


&c. 
By whom the affidavit ought to be 


made. | 117 
Before whom to be made. * * 
ID. 


How and when to be filed. 2 
How to be ſtamped, and of joining 
ſeveral defendants, or cauſes of 
action, in one affidavit. 119. 5 


1 85 


Of counter, ſupplementary, and croſs 
aſſidavits. 120 
Aﬀidavits read on motion to put off 
trial, though not taken before a 
com miſſioner. | 423 
On an affidavit that the maker and 
indorſer of a promiſſory note are 
indebted to the holder, neither can 
be held to bail; and, it is ſuch an 
incurable defeR, that if either be, 
he does not waive it by taking any 
ſep in the caaſe, 585 


Alias Writs, 


Of ſuing them out in actions not 
bailable. See Proceſs, 78 


Allowance. 


Of bail. See Bail. 273 
Of writ of error. See Execution. 578 


Almanac. 


Part of the law of the land, 13 


' Amendment. 


How far the courts will amend pro- 
ceſs. 106 
Or the appearance of defendant. 107 
Or the bail-piece. 156 
Or ſpecial original and declaration. 
228 

No amendment of plea in abatement, 
393 

Of amending declaration on miſnomer 
pleaded. 04 
Notice of ſet off not amendable. 367 


Iſſoe how far amendable. 392 
Diftringas amendable. 435 
So habeas cer ora juratorum. ib. 
So jurata in nift prius record. ib. 


At what time they ought to be 


amended. 436 
Too late after verdict. 16. 
But a wenire de novo will be _— 


No amendment ſuffered after new 
trial granted, 518 
Of amending writs of execution, 
Sec Execution, 551 


Annuity. 


If not properly regiſtered, may be re- 
turned by ſheritf as nulla bona. 564 
How to take out execution upon 
judgment on an annuity, 572 


Appearance. 


Of the appearance-day, or guarto 
die poſt, 12 
Appearance formerly in perſon. 
How afterwards by attorney. 
Of defendant's appearance accordin 
to proceſs, in actions not bailable. 
93 
How defendant is to appear in the 
reſpective courts. 99 
Of the time of appearing. 102 
Of appearance in actions againſt huſ- 
band and wiſe. ib. 
How far defendant liable to a penalty 


for not appearing. 103 
ng for defend- 


Of plaintiff's appeari 

ant, according to ſtatute. 104 
How he is to appear. ib. 
When he is to appear. 105 


Appearance, if entered by wrong 
name, how far court will amend, 
107 


Arbitration. 


Concerning arbitration under refer- 
ences at aii privs, See References 
at niſi prius. 481 
N. B. The 


1 


N. B. The. general doctrine of arbi. 
« $raU0n not treated of in this Vo- 


. tome. hs 
Conſequence of arreſting perſons im- 
properly. 7 
* 4 Arreſt. 
What. GT | | 12G 
How to be made. | 16 


By whom, and when to be made. 130 
As to franchiſes, liberties, &c. 16. 
OF particular times and places when 
and where the defendant is privi- 
leged from arreſt, as witneſſes, 
*clergymen, &&. | 131 
Of particular perſons exempt there- 
"from, "as: ambaſiadors, &c. dee 
Of, the conſequence of arreſting any 
- z perſon not liable to be arreſted. 67 


E K. 


Attaint. 


Writ of attaint out of uſe, by intro. 
duction of new trials. 502 
See Trial, new. 


; 


Atterney, and Warrant cf 


Of the practice of proſecuting and 
defending ſuits by attorney. 13 
| Formerly carried on in perſon. 16 


| How attornies introduced. 17 
; Conſequences of their introduQion, 
18 


Who may now appoint an attorney. 


f ib, 
po Song _ : and diſcharge * Of the warrant of attorney to proſe. 
Gf he theri#'s fees upon an arreſt, te and defend, 9 

Tl Of filing the ſame, &c. ib 


22 132 
Of the defendant being reſcued — r 
Ta — E 131 
If a perſon be arreſted after the wit 
is returnable, the officer cannot 
"Te,.:Mty detain him, though for the 
morteſt time, till the writ be con- 


"Arreſt of Judgment. 
See Judgment. 52 


Attachment. 


r 
the. writ, or bringing in body. 
2 


See Sheriff. 1; 
Azaioſt xitueſſes for diſobeying ſul 


n 460 
160 's . „ +» ce Py a i # 4 £4 
* 
4 


— * 


Want of warrant, when aid-d. 19 
Practice of appointing by warrant 
much diſuſed, 29 
Attoruies aniwerable, if they truſt to 
a forged power of attorney. 16. 
Of the memorandum, or minute of 


the warrant, to proſecute or de- 
fend, agreeable to 25 G. 3. c. 80. 

| SITS 24 
The ſtatute ſet out. == 
Of appearing by attorney. 100 
Who may appear by attorney. ib. 


When aitorni-s are compeiled to ap- 
pear for defendant. 191 


Ju the privilege of attorries in lay- 


ing the venue. See Venue. 278 
Authority of attorney continoes after 
cl:im of conuſance, but not-after 


ertor brought. 224 
Warrants of attorney, how to be en- 
tered on roll. Sg 


=_ - 4 -— - 


Bail. 


Attachment for non- performance of 
an award, only a civil execution. 


485 


IN. D. B X. 


* 


27 


MA - . 


bs what it Caſes 5 pecial or c. 
mon Bail is required. 


ory 


Where the Aion is for a Debt or De- 
mand of Money due. 40 


It muſt amount to 101. 15. 
If cauſe of action is 10 J. it is ſuſſi- 
cient as in trover. 41 
Sometimes common bail in trover 
though cauſe of action is 101. 1h 
There muſt be an oath of the 
amount. ib 
Where mutual dealings the balance 


only is the debt. 42 
There the Adian is for Damages unli- 
quidated. 42 


As in actions on the caſe, treſpaſ*, vi 
et armis, Ge. 4 
In what caſes judges order gbtained 
to hold to bail. ib. 
How in actions on agreements with- 

out any penalty, 43 


Where the Aion is founded on a Pe- 
nalty. ib. 
To what amount bail ſhould be 
taken in ſuch caſe. 
How far court wil! interfere. 16. 
How in actions on bonds for per- 
formance of covenants. 45 


Where the Action is founded on a Fudg- 


ment recovered. 45 


No bail where there was bail in the 
original action. 46 
Except defendant was diſcharged on 
a common appearance, becauſe 
- plaintiff declared for a different 
cauſe of action than mentioned in 
the writ. 86 
Where the original cauſe of * 
was under 104, but by the judg- 
ment and coſts amounted to above 
that ſum, de fendant may be held 
to bail in C. B. 46 


38 


* 


| 


44 But not in B. R. 


| 


And now in B. R. | 
Che courts formerly differed. 4. 
So alſo where original action wat for 
unliquidated damages, but by 
judgment they are above 10 J. 47 
30 where action is brought on judg- 
ment of nonſuit or nonpros, Gail 
allowed, ib. 
Formerly indeed unſettled in B. R. 
but it now ſeems otherwiſe. 122 
Common bail only on judgments in 
foreign courts. | 49 
Special bail on judgment in inferiar 
courts. ib. 
Special bail only aflowed once in ac- 
tions on judgments. ib. 
How if defendant be ſuperſeded, 15. 
Or become bankrupt. 4 46. 


Where the Action it on a feaal Stature. 

No bail except authorized by ſtatute, 

or the action be on à remedial ta- 

rute, | 8 50 
8 


IWhere it is a ſecond Adlon for "the 
Same Cauſe pending tht firſt or ather- 
Wiſe, \ 59 
Formerly no bail in a feeond: action 
after a nonpros or nonſuit, bur 


now otherwiſe, 
af nonſuit were 
upon the merits. it. 
Of arreſtivg defendant in a ſecond 
aRion after diſcontinuance of the 
firſt, 16. 
Under what circumſtances. allowed 
before diſcontinuance. ib. 
If cauſe referred, defendant may be 
arreſted on the award, though 


bail in the original ſuit. 52 
Where the Aion is removed from infe- 


rior Courts. 


Of the former practice, and how al- 
1 and ſettled by 19 Ges. 3. 


7. JO. 

Where the action is brought 8944 
a perſon ſued in auter droit, no 
bail required. $3 

As 


1 N DE x. 


As heirs, executors, bail, aſſignees, 
&c. except in certain caſes. 
So no bail where the defendant is 
—— from arreſt either by 
gal incapacity, as femes coverts, 
except under certain circumſtances. 
But minors may be arreſted and hela 
to ſpecial bail for neceſſaries, 
though in page 55 it is by miſtake 
laid down too generally other- 
wiſe. 591 
No bail if defendant privileged by 
reaſon of the dignity of his ſta- 
tion. 56 
As the royal family and ſervants, 
and what ſervants. L 


16. 
Ambaſſadors, miniſters, and their 


ſervants. 59 
Peers and peereſſes. 60 
Members of parliament. ib, 


Or if privileged by reaſon of the pe- 
culiar nature of his profeſhon or 
office. 

As attornies and officers of the _ 

l 

Where perſons are protected in cer- 
tain caſes, and to a certain amount, 
bail muſt be accordingly. ib 

How as to ſoldiers and ſailors. #6. 

How if defendant lives in Wales. 63 

What particular circumſtances ſome- 


Of filing Common Bail, | 99 


+] When to be filed, and how the time 


102 


is reckoned. 


Of Bail to the Sheriff, or Bail 
below, 136 


The general meaning of this bail, 


and how given to the ſheriff, . 
Form of bail- bond. 137 
What ſum to be taken for. 138 
How far bail liable thereon. 159 


The Statute of 23 Hen. 6. conſidered, 


The reaſon and nature thereof. 129 
It is. a public ſtatute. ib, 
To what perſons and caſes it extends. 
140 

How far the ſheriff is compellable io 
take bail, and of the number and 
qualifcation of the ſureties. 142 
Of the nature of the ſecurity how to 
be made, with the form of the con- 


dition of the bond. 143 
What variations in point cf form 
will vitiate the bond. 1 


45 

Of the operation of the bail bond 10 
ſar as it affects the plaintiff. 146 
Of proceeding againſt the ſherif for 
acting contrary to the ſtatutes, 


rimes exempt perſons from _ 147 
held to ſpecial bail who would be OG ; 
otherwiſe kable. 63] Of Bail to the Action, or Bail 
In what caſes a certificated bankrupt above, 147 
* and fooiti 04 What it is ib 
WM IR nes in The nature of the undertaking of 
Or where defendant has obtained a| Adhe ball. ib. 


ſuperſedeas in a prior action for 
the ſame cauſe. | 66 
Or where the a&ion is brought for 
an illegal conſideration. 67 
How to get a defendant liberated 
who has been improperly arreſted, 
or to get the ſpecial bail dif. 
charged, if bail have been given, 
and in what caſes court will give 
redreſs on motion. 63 to 72 


Of the extent of their liability. 156 
May be put in againſt defendant's 


conſent. 147 
When and how Bail above ta be put in 
in Town. © 148 
If defendant arreſted in London or 
Middleſex. | ib. 
If arreſted elſewbere, ib, 


If held to bail by judges order. 149 
Notice 


„ 


Notice of bail having been put in to 

be given. a 150 
When neceſſary, and what it ſhould 
contain. 158 


Of che Time and Manner of putting in 
Bail before a Commiſſioner in the 
Country, 151 


Of the notice in ſuch caſe. 153 
When neceſſary, and what it ſhould 
contain. 153 
How the time reckoned for putting 
in bail in town. 154 
How in the country. 155 
If writ returnable firſt return of term 
in country cauſe, defendant has 
eight days after guarto die poſt. 


539 
Of filling up the bail. piece. 156 
How far amendable. FLY 


Of accepting Bail, and filing the Bail- 

piece. 158 
Of excepting to Bail. 159 
Of the time of excepting. 160 
Of the manner of excepting, and of 


the notice thereof. 161 
Of the grounds of exception. 162 
What ſhall be deemed a waiver of 

exception. 16. 


Of juſtifying and adding Bail. 163 


When and how to juſtify in court. 


164 

How if bail are to be added. 10. 
How to put in bail and juſtify at the 
lame time. 16; 
Of jullifying by conſent at judges 
. chambers, Vie he 26. 
How to jullify bail taken in the 
country before commiſũoner. 166 
When bail muſt juſtify. 166 
How the four days allowed to juſtify 
after exception are reckoned. 588 
When they muſt be added. 166 


Where to juſtify. ib, 
Of the affidavit of juſtißeation in 
country caules, „ . 


EK . 


| How defendant in cuſtody may get 


diſcharged. 168 
If — in vacation bail may be 
put in, and juſtified at judges 
chambers. 16. 
They muſt juſtify at the place men- 
tioned in notice. ib. 
When further time will be —_—_ 
ib. 

Of the Notice of Tuftification. 169. 
What time requiſite. . 
What it ſhould contain. th, 
How it muſt be ſerved. 170 


Bail muſt become ſuch before notic 
to juſtify, i. 


Of oppoſing Bail, and upon what 
grounds. 170 
Of the Exoneretur, and of ſtriking the 
bail out of the bail-piece. 172 
Of the allowance of the bail. 173 
Of the ſurrender in diſcharge of bail. 
174 

How to ſurrender defendant when 2 
large. ib. 
How when in cuſtody. 175 
Mode of treating the ſubject in this 
work. 176 
The time of making ſuch ſurrender, 
and what is nec-Tary to be done 

| before the making chereof. 177 
No ſurrender before return of writ, 


Nor before bail above be put in. ibs 
Which may be put in without de- 
fendant's conſent, ib. 


How to ſurrender if bail-bond aſ- 

ſigned. 178 
When bail above is put in. 16. 
How if bail be excepted to. 16. 


No need now for them in ſuch caſe 

to juſtify before they render. 590 
Render not good if bail put in = 

reptitiouſly, 179 
Or if bail were rejected on juſti y- 
ing. ib, 
But 9 ſurrender may be made by 
bail which have been excepted to. 


aud 


. 


and have not juſtified, althongh 

other bail — been added, and 

one of the added bail rejected. 5 
Of the power of the bail to 

their principal to render him. 179 
Of the neceflary ſteps to be taken 


after the ſurrender, 180 
Of giving notice thereof. ib. 
Of paying the fees. 181 
Of entering exoneretur. 1b. 
Of the reddidit +. 182 

to get exoncretur if bail-piece 
loft. ib. | 
cr committitur, and the uſe * 
How if defendant is 2 „ 4 
Of circumſtances which charge 


the bail without any render. 13 | 


As defendant being made a peer. i 

Or if declaration varies from proceſs 
in cauſe of action, bail will be diſ- 
charged. 


What remedy at common law. i 
How enlarged by 4 


c. 16. 
How to procure the aſſigument. 2 
Of the manner of making it. 7 
Of the time of making it. 
Of the effect thereof, and caution ne- 


ceſſary in taking it. 16 


Who muſt make aſſigument. 186 

Where it may be made. ib. 

When plaintiff loſes benefit thereof 
in C. B. by not declaring in time. 


i6 

But nat ſo in B. R. 76. 
What ſhall not be a waiver of aſſign- 
ment. ib. 


Of the Adios on the Aſignment of 


Bail bend. 187 
How given by ſtat. of Am. 16 
How to proceed therein. . 


. -- 


| 


| 


At what time to be brought if the 
arreſt were in London ib, 
If it were in the country, ib, 
In what court to be brought. 188 
In what county venue to be. 189 
Not a bailable action. ib. 
Of the declaration in the action. 14. 
Executors of aſſignees may ſue. ib. 
Arreſt not traverſable. tb, 
Iſſuing of procels is. ib. 
How far ſheriffs bail liable by the 
bail-bond. - 189 


— * ſtaying and ſettin Freeceeding; 
Bail-bond, n _ 

Fo derives their juriſdiction in 
this reſpe& from ſtat. of Ann, ib. 
Nature of relief afforded. it:. 
In what cafes and upon what term! 
proceedings will be faxed. 191 


i6. | How if plaintiff has loſt a term and 


been delayed in the uit. 192 
Of bail-bond ſtanding as a ſecurity. 


ib, 
Difference in this reſpe& in C. B. 
and B. R. 193 


How far plaintiff muſt quicken de- 


fendant by declaring ds bene i 
and the like, 
The effect of bai!. bond ſtanding = a 
ſecurity. Ic4 
Even after verdict on bail - bond pro- 
ceedings have been ſtayed. ib, 
Other grounds for ſtaying proceed- 
ings beſides letting in defendant 
to try the merits. ib. 


Lf either party die, proceedings ſtay- 


ed. 
Terms on which they are ſtayed. 1 
Why and to what extent. 

Exception thereto from Jaches pr 
plaintiff, 198 
So bankruptcy and certificate of de- 

fendant ſometimes ground to ſtay 


proceedings 196 
So where bail bond was aſſigned 


through miſtake. 197 
Proceedings will be ſtayed upon pay- 
ment of debt and coſts. 798 


INDE x. 


What coſts to be paid. 198] 
In what caſes proceedings on t 


after notice, from provifional aſ- 
fignee, mw 582 


Sail. bond will be jet afide. = How far execution againſt'the goods 
For any irregularity. 99} ok a bankropt after his certificate 
If bail-bond be aſſigned hy role — is good. 1b. 

of court. 

If defendant died between _ | L.. 

and raters days ; Bar. See Pleas. 

Or before aſſignment, ib. | Bar; trial at. See Trial. 469 
If defendant Tos duly * 

16. - 5 f 
In what manner proceedings are to Baron and Feme. 

be ſtayed or ſet aſide. 200 | How proceſs to be ſerved in actions 
By ſummons or motion. ib.| againſt huſband and wife, 97 
How ſummons to be intitled. . 16. Of appearance in actions againſt 


Should be without delay. 

In C. B. bail muſt firſt Juſtify. 

In B. R. notice to juſtify 1 be 
given, and plaintiff may except, 
without its being a waiver to pro- 
ceedings on bail-bond. 201 

What ſteps to be taken when order 
or rule granted. ib, 

Notice of motion to be given. 16. 

Defendant cannot afterwards plead 
in abatement. 


| Bankrupt. 


In what caſes certificated bankrupt 
exempt from being held to * 


3 
How to d get. diſcharged if improperly 
arreſted 71 
Bankruptcy and certificate ſometimes 
8 * round to ſtay proceedings on 
1 - bond 


Plaimiff may prove his debt x 
commiſhon, and yet eed on 
bail-bond, though he has neg- 
lected to 5 bail- bond 1 in ſuĩt — 
terms. 197 

Of ſet-off in caſes of dae 


63 
In whatcaſe bankruptey of defendant 
operates as a ſuperſedeas. 582 


Treſpaſs will not lie for taking bank- 
"0" s goods, though he ſells them 


huſband and wife. 102 
Huſband muſt appear for both, 103 
If wife appear without him it is not 

void, 2 plaintiff cannot pro- 

ceed. 1 
Of execution in caſes of judgments 

by or againſt baron & feme. * 545 


Bill of Exceptions. 


* | What. 435 
Not now much in uſe. 486 
Where there is à bill of exceptions, : 

no new trial on the point of law 


contained therein, * 
N Middleſex. 
See Proceſs. 
Why ſo called. 70 
Of the tefatum dill, of Iatites. 16. 
on | How introduced, &. 31 
Not to be ſerved out of county. 86 


Of the teſte and return. 90 
When to be conſidered the com- 


— of a ſuit, or as pro- 


gt 
In what caſes the original bill is ne- 
ceflary. 93 


Brief. 


Of preparing briefs, &c. for trial. 


See Trial. 472 
"We Capias 


1N D BX. 


Catia ad reſpondendum. See Proceſs. 
cui ion. | 


* 


Caſe, Special. 
„ nf geo yy 
Spec aſs no par ofthe record 


is determined. 492 
How to proceed to get caſe argued. 


If caſe fiated inſufficiently, cauſe 
maſt be ſometimes ſent down to 


ſecond trial $17 | 
Of the coſts in ſuch caſe. 0 
Caſſetur Billa. 

How to be entered, and form there- 
of. 304 
Certificate. 

Of judges certificate for coſts, ſome 
to be obtained at the trial. 
In what caſes this muſt be done. 


In what caſes certificate may be ob. 
tained after trial. 


494 

Conſequence of neglecling to get 

certiicate at tial, when tame 

requires it. 495 
Cinque Ports. 


Of ſuing out proceſs there in action; 
not bailable. See Proceſs. 78-80 


Din. | 
See Bail. | f 182 
If a committitur be erroneous, it muſt 


be abandoned before a ſecond can 
10 


„ 


be entered rectifying the miſtake, 
$73 


Conſolidating Actions. 
It is a matter of diſcretion in court, 
6 
Upon what grounds, and to what ex: 


Continuances. 


ib. Of the continuances on iſſue roll. 


409 
Conwſance. 

Of claiming conuſance. - 279 

Of the nature of inferior jurifdiftions, 


and what courts can demand co- 
nuſance. ib, 
Strianeſs in mode of claiming conu- 
ſance. 281 
How allowed to the univerſities. ib. 
Defendant muſt be reſident _— 
282 

In what actions it is allowed 2 


Affidavit neceſſary to be had. ib, 
When conufance will not be allowed. 


ib, 

It muſt be claimed in the firſt in- 

ſtance. = 

Before imparlance. 5. 

Or plea pleaded. ib. 
What is a bar to ſuch claim. 


28 
Authority of continues — 
rity of attorney 4 


| Coroner, 

Of proceeding againſt him to retum 

| A corn ran the ſhe- 
riff, 218 

When venire and jury s to be 


directed to him. 433 
C. 


See ur-. 
Declaration. 
Meaning thereof. 233 
Forme: y made ore leur. ib. 
Of the time of declaring. ib, 
Of the different ways of declaring. 
Ia chief, dz bent eſe, by the bye,deck- 
ration mult be debrered or fil 
— 


120 


Caſts. 
F not to trial, See 
1 = proceeding 


+ * 
How in caſes of remanets or cauſe 
ing off on other grounds. 441 

Of coſts in caſes of new trials. See 
Trial, 16 
Of taxing coſts, ; 30 


Countermand. 


If he reſuſes, or place of abode not 
known, copy may be filed in the 
office, and notice thereof given to 
defendant or his attorney, 238 


How if Plaintiff has appeared for De- 
fendant according to Statute. 


Copy of declaration to be left at of- 

ce, and notice given to defendant 

or his attorney, or left at defend- 

, ant's laſt place of abode, 236 
If he does not plead thereto, jud 

ment may be ſigned. 3. 

Declaration well delivered from time 


Of notice of trial. See Trial. 412 of notice. See Pop. 248. ib. 
When jud figned, notice of 

nals Sinai inquiry how to be given, ib, 

150 TI N Of declaring de bene eſſe. 236 
— — {5 | How in B. R. in actions not bailable, 

What actions tried there. 23 

Ho cauſe of action muſt ariſe —.— How in . R. in bailable actions. A 
;4 | How in C. B. ib, 


How records fent down by mittimus 
and the like, See Juty Proceſs. 436 


Debts mutual. 


Of declaring in Chief, 
Meaning thereof. 23 
Copy of declaration to be delivere 
to defendant's attorney. ib. 
Who mult pay for the ſame. ib. 


235242 


| 


In what caſes and at what time plain- 
tiff may ſo declare. 243 
Declaration de bene ½ ſhould be 
marked, or if no bail put in it is 
a waiver of bail, id, 
Declaration how to be ingroſl 
charged for, and indorſed. 
Indorſemetit not neteſfary if decls. 
ration filed. 23 15 
Form of notice of declaration. 
When defendant is to plead to decla- 


ration, 240 
Of the Time of diclaring. 4241 
Within two terms, or if no judgment 

within the year, ib. 
Of declaring by the Bye. 238-245 


Meaning thereof. 
Within what time ſo to declare. - 
How in joint actions. 
In actions by huſband and wife. . 
In actions by executor. ib. 
How if defendant is in court by rule 


of court. 247 
Rr 2 Or 


4 


1 Nj D'S © 


Or if action be by ſpecial original. 


. 


Or be bailable, or not. 

It may delivered after debt and coſts 
of firſt declaration are paid. #6. 

Of filing and delivering Declarations. 

To whom to be delivered. 247 

When to be filed. 248 


To be delivered or filed before nine 
in the evenin 4 —_ 
And four days before end of term. ib. 


Not on a m— ib, 
Of the Netice of Declaration, 248 
How to be ſerved. 249 
And when. ib, 251 
How, if ſeveral defendants. 24 
How to be made. 16. 
What it ſhould contain. 250 
As to the nature of action. ib. 
At whoſe ſuit. | ib, 
It ſhould be pr dated. ib. 


When neceſſary in B. R. and C. B. 6. 

How i * on declaration. 251 

_ delivered from time of 73 
1 

What was the former praQtice, and 

how now altered. 16. 


Of paying for male r 
Of declaring againſt two defendants, 
when one only has appeared. 26. 


Different on common and bailable 
proceſs. 


* Declaration varying from Proceſs. 
253 

How far plaintiff may declare for 
different Cauſe of action, or in a 
different right, or in another 
county from that named in pro- 
cels. 254 
Of the conſequence thereof. 255 
A variance in the ac ctiam and de- 
claràtion, if ſum ſworn to be un- 


der 40 l., is of no cunſequence, 46. | 


16. 


| 


How to take advantage of variance, 


2 
How bail loſt thereby, 558 
Of conſolidating Declarations, and 
firiking out ſuperfluous Counts, 256 
In what caſes it will be ordered. 16. 
A matter of diſcretion in the court. is. 
How to move for this purpoſe. ib. 
Defects in proceſs, how cured-by de- 
1 and taking ſame out of 
office. 


257 

Of the Rule to declare. 258 
Meaning thereof. 16. 
How obtained. 16. 
How to be obſerved. th, 
How, if ſerved before non pros, it 
cures defeft. ib, 


Such rule has no effeR, if defendant 
be a priſoner, ib. 


of Spe- 
Declaration ought to be intitled as of | 
the term writ was returnable. 259 
If cauſe of action accrues in term, 
memorandury ſhould be ſpecial. ib. 
Where _ 7 action appeared to 
have accrued the firſt day of term, 

a general memorandum was * 
18. 

When n memorandum my be amend- 
ed. ib. 


When defendant can inſiſt on plain- 
tiff 's intitling declaration _ 
2 


Of intitling Declarations, and 
cial Memorandums. 


Coum ſometimes inquires into _ 
148. 

What memorandums ſhould be to a 
bill filed in vacation againſt an at- 
torney. ib. 


Deliberatur. 


ro be marked on feftea, 497 


INDE X. 


Demurrer. 
Meaning thereof, 370 
Demurrer, ſpecial or general. 44. 
How at common law. 16. 


How altered by ſtat, 27 Eliz. 371 

Special demurrer revived. ib. 

Other ſtatutes affecting ſpecial de- 
murrers. 

A departure requires ſpecial de- 
murrer. 372 

Statutes do not extend to pleas in 
abatement, 1b. 

Rule as to general or ſpecial de- 
murrer. ib. 


Plea bad on demurrer, though aided 


When demurrer may be withdrawn, 
and pleadings amended 379 
Where demurrer argued before trial 
of iſſue, amendment allowed, not 
contra. 80 
Demurrer on merits an iſſuable plea. 


Not to be amended. ib. 
Proper form of entry of judgment. 

| 81 
Paper days, Tueſdays and Fridays. 
7 


ib, 
Cauſes to be argued in their turn. ib. 


Demurrer to Evidence. 


by verdict. 5 oy | 
Demurrers muſt be ſigned, i What, 436 
 . | How grew out of uſe. ib. 
How to proceed on Demurrer. ib, 
How to compel party to join in de- , 2 7 
— 376 Dies non Juridici. 
Notice of executing inquiry may be What days are deemed dies non, and 


given on back of demurrer. #7 


How paper-book to be delivered. ib. 


Of moving for concilium, &c. ib. 
Defendant muſt ſearch for concilium, 
plaintiff not obliged to ſerve rule 
when defendant demurs. 377 


Signing a concilium deemed a pro- 


ceeding in the cauſe, ib. 


How to proceed, when Iſſue to part 
, and Demurrer to part. 
Where there are iſſues in fact and in 
laws plaintiff may waive the iſſues 
ia fact, and take out an inquiry 


upon the demurrer. 378 
Where. a alle pros is entered, plain- 
tiff need not be amerced. tb. 


Judgment, when obtained, muſt be 
ſigned. before inquiry executed. 76 


Of waiving and withdrawing De- 
murrers, and amending after Argu- 
ment. | 

General demurrer not to be waived for 
ſpecial, but it may vice wver/a, 379 


what may or may not be done on 
ſuch days, a 
Diſtringas. 


How to proceed by di/ringas on an 
original guare clauſum fregit. 2 39 


Of the alias and pluries. 1 
Of the 10 Geo. 3. c. 50. which ex- 
tends to all diffringas”s. 231 
How return of 4:;/ringas ſhould be in 
making up iflue, &c. = 
Form of diſtringas. 434 
For fuing out tame, &c. See Jars 
Preceſs. , 


Diftringas, how amendable, 43 5 


Docket. 
Of docketing entries and Th. 66200 


How judgment to be docketed. 
Rr 3 of 


INDE X. 


| Of the entry-roll, and docketing | 


ſame. | 532 
Often neglected until after jud nn 
unleſs compelled to enter iſſue, 4b. 
How to proceed in carrying in rl 
and docketing entries, 
New rol! ordered, ;ad one being lt. 


How to be ingroſſed. 3 
Judgment-r ES; - 


Form of rule for new 
How chief clerk reſponſi le, if 145 


ment not 
No judgment not docketed ſhall af- 


55 —— by fat. 4 and 5 


$537 

Of eps 1 ane 

Fore 52 Eh. ib. 
Motion to ſet aſide docket of a judg- 
| ment If, Paul. 2 2 and 
denied, appearing no 

A bat that the 1 was acci- 
dentally miſlaid. 538 
Judgment by confeſſion, 2 war- 


rant of attorney, may be entered 
in vacation, as of the term prece- 
dent, thongh defendant died in 
vacation. 

Roll ought to be brought in bete 

' effoin-day of ſubſequent term. ib. 

Poft terminum roll cannot be filed 

without leave of court. 539 


Elegit. 
Of Of the writ of elegit, and of execut- 
ing the lame. See Execution. 
e 
 Elizors. 


What. 433 
When renire, &c. awarded to av”: 


Entries. 


Of docketin tries, &c. 
Docter. : " = 


Error. 


Want of original, no error after ver- 
228 
Writ of error, how it operates as a 


— deas, A caſes of execution, 


Eſcape Warrant. 


ib. | May be executed on a dies non, 14 


Effoin, 

Eſſoin- day, its derivation. 
Of the different kinds of eſloin. f 
When and how often N 
Of the proceedi . 
Of the fourche by eien. eſſoin. * 6 
Efſoiving nearly exploded. ib, 
$ | In what caſes . allowed, and how 

to proceed thereon, 
Courts ſtill opened on eſſoin-day. Fi 
Eſſoin-day firſt day of term. 8 


When Jud ments relate thereto. ib. 


A writ ſued out between eſſoin- 

day and guarto die poſt. ib. 
Exception. 

Day of exception, what. 8 


Exception to bail. Sec Bail. 159 


Execution. 


Execution ordered to be ſtayed on 
one judgment, being ſet off againſt 
another, and balance paid. 17 


Ss A, #, 4 @©t 4 6 
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Of the Nature and different Kinds f 
Execution. 


Execution, what. 540 
How enforced. 541 
Different writs. ib. 
Three ſorts of execution in * 
actions. 
3 fatisfaciendum, fieri facias, and 
Tek une lay for coſts of nonſuit. 
$43 
whom, and againf whom 
gr ack. ought to «if 2 herein 
of joint ys , ſeveral Executions. 
When execution ſhould iſſue. 5 4 
How the time to be reckoned. 
Exceptions to rule. 
When delayed by injunction. my 
Or writ of error. 544 
Otherwiſe {cire facias neceſſary, ib. 


If writ ſued out, returned, and con- 
tinued, though not executed, it is 
ſafficient. ib, 

One ſort of writ ſo returned, will 


Where elegit ſhould iſſue. 49 
How far neceſſary to appear a My 


tum in writ. . 
Of { oy writs of execution * 


ib. 
Into counties palatine. 
35.07 the Tele, and Return of Writs of 


Execution, and amending ſame. 


Of the tee, if iſſued out of term. 550 


If in term. 


N teſte before judgment, 2 
of che return, if by * 
rasen d ane 


ib. 

If returnable on return, when 

it ought to be a day certain, _ 
10. 

— teſted out of term, void. 551 

19 ſatisfaciendum — out 
term only, voidable. ib. 
How alias writs to be teſted. ib, 

Writs of execution returnable two 

terms from cafe, well, not ſo in 


ſupport a different ſort ſued out | meſne proceſs. ib, 
afterwards. ib. | Capias ſatis/aciexdum to fix bail muſt 
Againſt whom the writs lie. 3. | notbereturnable pending error. ih. 
How in caſe of death, where the | How writs of execution may be 
action 1s ſingle, 1 amended, and by what. ib. 
In caſes of baron and ſeme. There muſt be ſomething to amend 
In caſe of partners. by. 552 
In popular actions. 55 
In joint actions. 19. | Of executing the Capias ad fatisfacien- 
How, if one plaintiff or defendant 4 In _—_ OW 
dies, 548 Capias ſatisfaciendum the higheſt writ. 
lato what Places Execution may ga, Operation thereof, Th 
and herein of the Teftatum Writs. — ſheriff muſt a& thereon, 3 


Where capias ſati;faciendum ſhould 
go, an of the teſtatum capias ſa- 
a aciendum. 

e feeri facias, 


1 


and reſtatum fer 


What neceſſary to ſupport vat 


writ. 
How fferi facias may be * 
and converted into at um. 


ih. 


Muſt keep defendant in cloſe —_— 


548] How, if capias /atisfaciendum be 


againſt ſeveral. 
Sheriff muſt not break defendant's 


houſe open to take him, ib, 
Except at the king's ſuit. ib. 
But he may another man's, if de- 
fendant hid there. 554 
Rr 4 Sheriff 


. 


Sheriff muſt not receĩve the mone 
from defendant, but muſt take his 


dody. 5 
Phymicnt to ſheriff not good. 
Otherwiſe to plaintiff's attorney, 
Sheriff cannot return that money fo 
paid to him, and afterwards levied 
under another execution, whilſt i in 


e wy 554 


V. executing the Fi Jeri f Facias. 3 


Fiat Facial, why fo called. 554 
What may or may not be ſeized un- 
ft 2 14s. : 
How far en, on ſale of 2 K.. .; 
can turn tenant out of poſſeſſion. | 
6 
Money levie by werit for deſend- 
ant enn 
plaintiff. | ib. 
Sheriff muſt be cautious to take the 
goods of the right perſon, or liable 
to an action. iz. 
On feeri facias defendant may pay 
ſheriff the money. 55 57 
Or tender it. 5 
And ſuch payment is a plea. / 
Though ſheriff — 
-from Chancery to retain the mo- 
ney levied, he muſt ſtill return the 
writ. F 16. 
From what time the _— bound. 
558 
Formerly from tefte of writ, Zh. 
Now from delivery of writ to ſheriff, 
by ſtat. 29 Car. 2. ib. 
This is only intended as to —_ 


If zwo writs of ſame date be deliver- 


r _ is to be executed firſt. 


9 | 


5 
An extent too late after Are 
feri facias, th, | 

Extent cannot be ante-dated. 560 | 

Of fraudulent executions, by giving | 

preference, and the like, and of 
the effect thereof. ib, 

Of the power of ſheriff in making 
execution under fieri faciasr, ib. 


As = breaking open cheſts, houſes, 
560 


What property in the goods is veſt 
in ſheriff by ſeizure, : — 


How he may execute writ, if * 
fendant dies. a. 
Same ſhenff who began ſhall finiſh 
"execution. _ 1 
It does not abate by plaintiff * 


4 
Of cheriff's authority as to ſelling the 


goods, and how he ought to ac 
therein. ib, 
Muſt fell them, or attempt it. 562 
Cannot keep them himſelf. 
Or let plaintiff have them. — 
Though he returns goods, remain in 
his hands at a certain value, he 
may afterwards fell them for leſs, 
ib, 
| But he muſt not value them too high. 
1b. 
No appraiſement on fieri facias. ib. 
If he levies more than debt, he may 
keep ſurplus till demanded. ib. 
An adtion of debt or afump/it lies 
— ſheriff for money levied, ib. 
What returns ſheriff may make to 


oF, Acid,. 63 
bs dons, 2 
Thar goods remain in hands for want 

of buyers. ib, 


Sheriff compelled to ſell by * 
tioni exfonas. 

Need not make bill of ſale at way 
praiſed value. ib, 

8 4 anſwerable for returned va- 
ue 

How, if ſheriff goes out of office be. 
fore goods ſold. ib. 

Sheriff may return nulla bena, if pro- 
perty were an annuity not 2 
regiſtered. 964 

When court will ſlay goods in ſhe- 
riff's hand till diſpute decided. 76. 


Of executing the Elegit. 
Introduction of elegiz. 564 
Why ſo called, ib. 


How 


1 


How ſheriff to act thereon. 565 

Muſt take an inqueſt. 

How moiety of lands to be ſet out 
and delivered, ib. 

Inquiſition muſt be certain. 

Sheriff cannot give poſſeſſion, but 


ejectment muſt be brought. #6. 
If ſufficient goods, lands muſt not be 
taken. ib. 
Difference between elegit and * 
Facias as to goods. 
And in their operation. 2 


Sheriff muſt abide by valuation > 


Jury. 
Joquifticn muſt be returned and filed. 


56 
Not eaſily avoided afterwards. 2 
Court will inquire into it. ib. 
What may be extended on an * 


1 f 
Not copyhold lands. 16, 
How ſheriff to execute different ele- 


gits ſued out. 76. 
How, if at ſuit of ſame plaintiff. . ;6. 


How, if fieri | facias 2 at ſame 
time. 568 


Of the Lien for Rent aten Coods taken 
in Execution. 
Lien created by ſtat, 4 Ann, 568 


8 for one year's rent. ib, 
Different deciſions on ſtat. 16. 
As to notice. ö tb. 


As to what rent entitled. ib. 
Not extend to ground landlord, 16. 
AQion lies by executor of landlord 
for it. 56g 
When too late for lien to operate. %. 
Landlord not entitled, if defendant 
pays debt, and goods not ſeized. 76. 
Upon the equity of the ſtatute, ſame 
lien allowed under commiſiion of 
bankrupt. 16. 
So allowed under a bill of ſale. 16. 
What tne beſt remedy for landlord 
in this caſe. i 
How, if ſheriff's warrant altered. 6. 
What declaration need ſtate in an 


action againſt the ſheriff in this 
caſe. 570 


How landlord's claim affected, hy 
extent. 570 
Or diſtreſs. 16. 
How extent ſhall prevail againſt a 
diſtreſs, _ #6. 


Of iſfuing a ſecond Writ of Executicn. 


When a ſecond writ may iſſue. 571 
The firſt writ ſhould be returned. 16. 
After a capias ſatisfaciendum there 
can be no fieri facias or elegit. ib. 
Except in caſe © defendant's & — 
19. 

So, if lands extended on git, no 
other writ afterwards ; but if * 
goods levied, a capias Jatigſacien- 
dum, or fieri facias may go. ib. 
Rule in caſes of execution, às to body 
and lands not being liable. 572 
If party eſcapes on capras /atisfacien- 
dum, another may iſſue. 14. 
If on fieri facias, only part levied, 
other writs may go. ib. 
But plaintiF muſt not mark it for 
part only, and then ſue out other 


writs. 3 
Inſtance of this in an annuity caſe. 
ib. 


Rule for taking out execution in 
judgment on annuity-bund. © . 
Firſt writ muſt be returned b. .+c 


ſecond iffues. ib. 
So committitur mult be abandoned be- 
fore a ſecond iflues. 15. 


Of the Sheriff” Fees, Poundage, &c. 


No fees at common law. 573 
How introduced by ſtatute. ib. 
Of the 29 Elix. c. 4. 16. 
Penalty for offending againſt the 
ſtatute, 1 
Statute does not extend to towns car- 


porate. 574 


. Explanation thereof, ”. 16. 


It only extends to perſonal bn 
ib, 
2. Whether it extended to elegirs ? 


ib, 


But 


: 

[ 1 
| : 
: 

1 L 


IN 


But by 3 Sag 1. e. ts. fees are 
allowed for executing elegits. 574 
And by 8 Geo. 1. c. 25. for exe- 
cuting extents. ib. 
By 29 Eliz. on ca. /a. ſheriff was 
entitled to fees on the whole debt. 


7 
Abuſes introduced thereby. "A 


Whereby 1 only to be *. 
— ſam due and marked = 
#6. 


Penal for taking more, #6. 
* 


to party. ib. 
— Eliz. = not extend to the 

crown. ib. 
Nor formerly to actions on bail - 
bonds in re venue caſes. 


my now otherwiſe by 7 Geo. 3 


29. 

The chief of the above flatutes is 

29 Eliz. 576 
Action lies thereon againſt _ 
Conſtruction thereof. #6, 
How expences of levy to be 2 
In common actions. 1b. 
Ia actions for penalties. 1b. 


Sheriff only entitled to poundage. #6. 
No allowance for auctions, &c. 577 
How ſuch things to be paid for. 


Sheriff liable to action by party, if it | 


appears he has taken too mm 
1 
Or to a gui tam action for the — 
nalty. 
Though parties compromiſe Peri 
entitled to poundage if he levies 
under f. fa. 16. 
Sheriff cannot inſiſt on his fees be- 
fore execution. ib 
Action lies for ſheriff's fees, 578 


Errer, or otherwiſe. 


Allowance of error, /uper/edeas. 578 
Uſe of ſervice thereof. 


Of fuperſeding Execution by Writ * of 


ib. Intent and origin thereof. 


When bail in error, if gequired, mul 
be put in. 578 
Writ of error muſt be returned and 

figned by chief Juſtice, 579 
Former practice as to writ of error 
being ſuperſedras when ſued out 
before judgment, and judgment 
not figned till ſabſequent term. 


|| But now diſallowed. - 


In what caſes writ of error will or 
will not operate as a /uper/edras, 


ib, 
How - = - he 
only for dela — 
Or if brought . good faith, 16. 
In what caſe bankruptcy of defend. 


Exoneretur. 


Of the exoneretur and ſtriking bail 
out of bail- piece. 172 
Fieri facias, See Execution. 554 


General I ue. 
See Plea and Pleading. 325 


Habeas corpora juratorum. 


Return of habeas corpora juratorum in 
making up iſſue. 426 
Form thereof. See Fury Prag. 
434 
Habeas corpora juratorum amendable. 
9 


Feofail. 
What defects are cured thereby. 


523 
Extend to judgments by 
52 

Imparlance. 
Imparlance, what. oor 
iD. 


ant operates as a ſuper/edeas, 582 | 


Ga_ oAEa rw P cc 


| Different kinds thereof. 


291 | How to proceed when rule ob- 
Common or general imparlance. 292 | tained. ; 458 
Special imparlance. ib, | Form of interrogatories for plaintiff 
General ſpecial imparlance. ib, and defendant, 459 
How entered on record. 293 | For croſs examination, ib. 
Of the Time for applying for Impar- 3 
ne, | ib, Irregularities. 
When granted or not. ib. 
a In proceſs, how cured. 107 
When imparlance of courſe, and nen to be — of — 


what time allowed for pleading. 


294 

If writ returnable laſt return. 5 
Or returnable one term, and declar- 
ation not delivered till next. ib. 
Provided defendant be in court. 16. 
But not otherwiſe. EST 
If four terms have elapſed, a term's 
notice neceſſary to be given. 295 
An injunflion, an exception to the 
rule. 8 296 


Injunction. 


Where proceedings have been de- 
layed by injunction though for 
four terms, a term's notice is not 


neceſſary. 296 
Inſolvent Debtor. 


How far liable to arreſt. 65 
How to get diſcharged from arreit, 


72 
Interrogatories, 


When neceſſary to examine witneſles 


on interrogatories, 457 
Ground of application. 16 
How leave obtained. 16, 
Muſt be by conſent. tb, 


How court will relieve if conſent 
withheld. | 5 
This mode of examination allowed 
where witneſſes live out of reach 
of proceſs, by writ of dedimus, il. 
If the attendance of witneſſes can 
be procured, depoſitions muſt not 
—— ib, 


Diſtinction between a mere irregu- 
larity in the mode or time of 
proceeding, and a defect in the 


proceedings themſelves. 585 
ie and Paper-bock, 

Iſſue, what. 382 

How made up. 1b. 


Difference between iſſue and paper- 
book. 383 
* iſſue made up by attornies in 
. ib. 
Boołæ · ſide of the office, why ſo called. 
io, 

Form of Iſſue in B. R. and C. 4 
10, 

Why different as to the memoran- 
dums. 16. 
Chief diſtinction, when proceedings 
by bill, when by original. 384 
How to make up iſſue when pro- 
ceedings by bill. ib. 
In what caſes the memorandum va- 
ries, ib. 
iſt, How when iſſue joined of the 
ſame term with declaration. #76. 


zd, How when cauſe of action ariſes 


within the term iſſue is joined. 
383 

za, Ho if declaration be of prece- 
dent term to that in which iſſue is 
joined. 386 
4th, How if declaration be above 
four terms before ifſuc joined. 106. 
How to make up iſſue when pro- 
_— by original in B. R. or 


ib, 


How 


F 


How to make up iſſue in particular 
| caſes. 87 
How iſſue to be engroſled, 140 
and charged for. 388 
How to be delivered. 76. 
Paper-book how made out, &c. 
How charged for. ib. 
How delivered, indorſed, returned, 
and paid for. 38 
How if made up by attorney by mil, 
take inſtead of clerk of papers. ib. 


Of friking out famuliter and demurring. 
ib. 


How this delay to be ted. 16. 
How ſpecial plea or demurrer ſtruck 
out, and a general one pleaded. 
390 

Rule as to ſame, notice of trial for 
ſpecial iſſue ſerving for general 
iſſue. ib. 
Or for inquiry on demurrer. 1 
Sham plea not conſidered as ſpecial 
plea. 1 


Of ile Tine of making up Iſſue or 
Paper-beok. 391 
When plaintiff may add /imiliter, and 
make up iſſue. | ib. 
Of che manner of making up iſſue, 
herein of the memorandom. 436. 
How it operates as to a tender made 


In term. 392 
Ive how far amendable. ib. 
Memorandum maft not vary from 

pleadings. 7 
The words de placito, &c. not neceſ- 

fary. | ib, 


If new trial obtained the memoran- 
dum ſhould not be altered, but 

| fame roll proceeded on. 393 
Where there has been plea in abate+ 
ment, it ſhould be entered in or 

: 16. 

If omitted in plea roll, how cured. 6. 
Plaintiff may add fmiliter, and if 
iſſue money not paid fign judg- 
Z 


10 


1 


5. Or to leave it at chambers. 


6. If declaration nct before paid tor 


Of delivering, paying for, and 6 
ing Teo & 2 oo 
When to be delivered. 


To whom. 394 


b. 
. | How and when to be paid for. ib, 


In what caſes judgment to be ſigned. 


; ib, 
_ if more money demanded than 
ue. 
Provided the real ſum due be — 
dered. ib. 
Sufficient to tender iſſue money, 16. 
Or, if defendant's attorney not * jo 
found, to leave it at the office. 15. 
Priſoner appearing in perſon” need 
not pay iſſue. 3 
What to be paid for on judgment of 
reſpondeas ouſter, and iſſue deli. 
vered. ib, 
If judgment figned, ſame notice 
ſerve for inquiry. ib, 
What to be 2d bor pleadings. 397 
cannot now be compelled, ib, 
What time paper-book to be re- 
turned. ib, 
Any objeftion to plea-roll too late 
when iſſue accepted and paid for. 


ib, 
In caſe of any variance defendant 
| ſhould refuſe to accept iſſue, ib. 


Of Immaterial and Informal Iſſues. 
| ,,- 
Of withdrawing and amending 1/ut. 


399 
Of the Continuances on 1ſue-Roll. 400 
Of entering the 1ſue. 402 


How.to compel entry of ide. ib. 
When iffue ought to be entered. 403 
At what time defendant may give 


rule for that purpoſe, - - . 
If venue in country, + ib, 
If in London or Mixdleſex: + + 13b, 
31 * 1 a 


I; 
+. 


* 17 
4 114 


— 


. * . 
", 
N - 


I 


If papers miſlaid, court will compel 
defendant's attorney to give 2 
copy of iſſue, 493 

If judgment for want of entering iſ- 
ſue, it may be by nil dicit. 404 

If no proceedings after iſſue entered, 
there may be judgment as in caſe 
of a nonſuiĩt i 

Whether if iſſue · roll brought in any 
time before judgment actually 
ſigned, * not in the time of 


the rule, judgment may be after- 


wards ſigned. ib, 


Fudgment, Arreſt of. 


When and how to move in Arreſt of 
Judgment. x 
How if moved on laſt day of the 
term. 521 
What to be done on ſuch motion. 26. 
Of the rule to bring in poffea. ib. 
Or if inquiſition, notice to 8 
It. 16. 
Purport of the rule if obtained. 16. 
How to get ſame diſcharged. 36. 
If judgment be arreſted, rule drawn 
up and ſerved, and each party 
Pays his own colts, 16. 
And entry of the adjudication of the 
court muſt be made on the roll, 
before plaintiff can either bring 
error or maintain a new action. 
522 
For till then the action is pending 
and pleadable in bar to a new ac- 
tion. | 16. 


Of the Nature of an Arreft of Judg- 
ved and to os Courts and Cafes 
it extends. | 


Cauſes of arreſting judgment muſt 

be on the face of record. 522 

If it be only deficient, error muſt be 

brought, and W 
4 


Of the power of inferior courts in 
this reſpect. 10. 


— 


| 


| 


ND E X. 


No arreſting judgment after judg- 
ment on demurrer. 22 
Otherwiſe after judgment by de- 
fault. 1 
How on convictions removed by cer- 
tiorari. 523 


Of the Grounds of arreſting Judę- 


ment. 


Cauſe of arreſting judgment muſt be 
good ground of demurrer, but not 

e converſo. 523 
For many defects are cured by la- 
tutes of jeofails. is. 
Alſo by verdict. 524 
In what caſes court will arreſt judg- 
ment after verdict, 16. 
Every thing neceſſary ſuppoſed to be 
proved. ö 
Though omitted to be ſtated 
record. 16. 
Thus a title defeQively ſet forth is 
cured, but not a defective title. 

| 2 

Cavſes therefore muſt be —.— 
than mere cauſes of demutrer. 
ib. 

But for manifeſt defects on the face 
of the record judgment will be 
arreſted. ub. 
As if plaintiff be ſuch as cannot 
maintain the action. 16. 


Or defendant ſuch as cannot be ſued. 
| rn” © 

Or if different cauſes of action which 
6 


cannot be joined. ; 6 
Plaintiff ſhould be careful how he 
records a general verdict with en» 
' tire damages. h ib. 
If damages aſſeſſed ſeverally not 
ſuch danger. | > 
How if he eleQs a count, and that is 
bad. WAA ; 
If cauſe brought on by conſent with- 
out procels, &c, court will after- 
wards arfeſt judgment. . 56. 
So if there was a - in abatement, 
and not entered on record. 46. 
Of —— judgment after judg- 
ment by deſault. 528 
Curt 


IDs 
on 


INDE X. 


Court not ſo ſtrict. 28 
Statutes of jeofails extend to ſuch 
caſes. ib 
Where defendant means to move in 
arreſt of judgment for default in 
declaration, he ſhould not attend 
enquiry. ib. 
— ought to move. is, 
In treſpaſs, where one let judgment 
go by default, and the other juſ- 
tified, and on trial was acquitted, 


Furiſdifion. 
Jutiſdiction of court not affected by 
ſet-off reducing debt. 385 
| Jury. 


Whence a jury formerly came, an 
the like. See Jury Proceſs. 430 


and damages were aſſeſſed againſt . f 
— — 7 default, judgment — apy * #13 
was arreſted. ib. | Os 
So where ſeparate damages were aſ- — —— Hs 4 
on inquiry. 529 Grounds thereof. 474 
Challenges to the poll, what, 156. 
Judgment final. Grounds thereof. ib, 
1. Propter honoris effetum, 16. 
How to be ſigned. I ., Propter defetum. ib. 
. and figning And'| 3- Propter delitum. ib, 

judgment. 

Of the rule to attend taxation, _— worm — — hes Ho 
of taxation, &c. : 16. : _ 
Of the affidavit for allowance of ex- Chetongs two the avogr, what if, 


tra coſts and expences. ib. 
Judgment, Rule for. 
When to be given. 497 
A four-day rule excluſive of the a 
it is given. 16. 
What may be done by the oppoſite 
ſide pending the rule. ib, 


When rule for judgment to be en- 


tered. | ib. 
Of decketing Judgments. 
Sce Docket. $31 
Of regiſtering Judgments. 

See Decker. 537 

Of Tudgment-Rell. 

See Dechet. - . ib, 
Jurata. 


In a, prius record amendable. 43 5 


© 


Of examining a challenged juror on 
the voir dire. tb. 
How this practice now diſuſed. ib. 
Of the tales de circumftantibus. 476 
Of the mode of returning a common 
jury, according to 3 Geo. 2. ib. 


How if there has been a wiew. 477 
If one juryman perſonates another, 

verdi will be ſet aſide. ib, 

Jury Proceſs. 

Of ſuing out jury procels. 430 
Intent thereof. ih, 
Whence a jury formerly came, ib. 
How altered by ſtatute, ib. 


How to proceed in ſuing. out venire, 
diſtringas, and hab. cor. 431 
How the writs are to be reſpective 


teſted, &c. 10. 
Form of venire. 432 
How if ſhentff intereſted. 433 
How if Welch iſſue. ib. 


if record carried down by 2 
2 Ii. 


Form 


180 
Form of di/tringas and hab. cor. jur. 
434 
If in London. £4 
If at aſſines. 


If by original in B. R. 
How if on traverſe of inquiſition — 


of Chancery. ib. 


Diftringas amendable. ib. 
So hab. cor. jur. ib. 
So jurata in i. fri. record, 2 
When. 36 
Yenire ordered into another — 
though venue not changed, #6, 

Of Jury Proceſi in Counties Palatine. 
Record ſent by mittimus. 436 
Suggeſtion for that purpoſe. 437 
Form of mittimus. 16, 


Fire and hab. cor. made out there. 


E X. 


To a bill filed againſt attorney in va- 
cation. 260 
Why different as to memorandems 
in iſſue in B. R. and C. B. See 
Mee. 383 
Memorandum of warrant, when ne- 
ceſſary to be had, &c. 


Ho to be obtained, 76 
Mittimus. 
Explanation thereof, when uſed, 


See 
439 


orm thereof, and the like. 
Jury Proceſs, 


Money paid into Court. 


76. The meaning and origin of paying 


What actions to be tried in counties 
N and to what —— 


abjeR. i 
e er 
When the dodtrine of ſending re- 

cords by auittimus firſt taken up. 


438 
Latitat. 
See Proceſs. 73, 123 
How to be ſerved, &c. See Proceſs. 
3 
Runs into Wales. 0 
And to counties palatine. ib. 


How ſued out in actions bailable. 
. 123 


Local Actions. 
See Janus. 


Members of Parliament. 


Memorandum to a declaration, how 
it ſhould be. 


| money into court. 305 
Of the manner and time . 
3 
How to = money into court, 16. 
i4.| If a week after the term. 307 
How, if plaintiff accepts the —_ 
iD. 
How, if he does not. ib. 
ben it muſt be paid in. 307 
In what Afions Monty may or may 
not be paid into Court. 
The general rule in this reſpect. 
308. 315 
In actions of account. 7 
Actions on the caſe. 
Covenant. ; 
Debt. — 
— on bonds, 310 


— for payment of money. 

— on bonds for performance 
covenants, 

— on annuity bonds. 

— On bonds, : 

— for paying money by- — 


. 


ib, 


259, 260 


ments. 
— baſtardy bonds. 311 
Debt on judgments. ib. 
In actions for dilapidations. 312 


Eject 


INDEX. 


Ejectment. 312 Or if verdict be for the exact ſm 
in. | ib. paid 1 in. 321 
Statutes penal. 343 | Or plaintiff be nonſuited. ib. 
_—_— 16. | Exception as to defendants when 
Trover. ib. | executors, ib. 
If money paid into court improperly, | Taking money out of court is a 
how irregularity cured. 315 waiver of any irregularity by de. 
How a carrier may pay money into | fendant in ying it in, 322 
court. 316 | Ordinary — 05 paying in and 
Money muſt not be brought in on] taking aid by defendant. 16. 
ſome counts, and a demurrer to Except in | Hans of oppreſſive action. 
the reſt. ib. 
But it may on ſome, and iſſue uken Coſts only allowed of the counts 
on others. v6.| money is paid in upon. ib, 
What defendant muſt plead when he 
$ money into court. 1h. Of bringing a further Sum into Court. 


In what _ he * plead double. 
317 

Of paying money into court where 
there are ſeveral defendants. #6. 


Of the C onſequence of paying Money 


. into Court. 


Of | the- conſequence wo defendant. 
307 

* an acknowledgment of the ac- 
tion. ib. 
Whether the defendant can in any 
caſe, and when, have the money 


back again. 1 
How, if plaintiff dies. 
Or deforidant dies. 7. 70 
Or judgment arreſted. 


Or money paid by miſtake. 
Or plaintiff becomes bankrupt. 16. 


Or in caſes of plaintiff or defendant 


being executor or R 
1 
Conſequence, as to coſts, if verdict 
ſor a leſs ſum than paid in, or a 
nonſuit. 320 
Though 'plaintiff be an executor or 
adminiſtrator. | 
How, if plaintiff takes money out 
and diſcontinues. ib. 
Form of notice. for taxing coſts in 
ſuch caſe. 
How, if plaintiff proceeds to vial, 
and juror be withdrawy. ib. 


ib. 


ib. 


In what caſes, and under what cir- 
cumſtances, defendant may pay 
more money into court. 323 


of By r s refuſing to pay Cofts, 
how Plaintiff is to proceed. 


_ muſt proceed as if no mo- 
ney had been paid in, but he 
cannot have an attachment. 36. 

But, upon the after-payment of all 
colts, proceedings will be ſtopt. 


374 

Mutual Debts. 

Sce Set-off. 

Ne recipiatur. 
In caſes of eſſoins. 8 
See Trial. 439 
Ne recipiatur in entering cauſe \ 
; . 16. 
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New Trial. 
See Trial, 
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Nelle Profequi. 


If ſeveral defendants, and they ſever 
in plea, > wp pre/. as to one may 
be ente 429 

So if one plead bankruptcy. ib. 


Non Omittas ai 


Of ſuing them out in 1 not bail- 
able. See Proceſs. 78. 80 
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Non Pros. 


If plaintiff does not declare in time, 
defendant may fign non pros. 258 
But if rule for further time to declare 
be firſt ſerved; it cures the 4 
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Nonſuit. 


Of nonſuiting at the trial. 478 
What it is, and advantages thereof, 


tb, 


Muſt be before verdi& pronounced. 


47 
No nonſuit, if neither fide appear. s 
Cauſe cannot be adjourned after jury 
ſworn. 16, 
In what caſes plaintiff will be non- 
ſuited. ib, 
If on undertaking to retain venue he 
does not give evidence agreeable 
to the rule. ib. 
No nonſuit in joint action, where one 
defendant has let judgment go by 
default, 
Plaintiff need only give evidence to 
affect the reſt. 480 


Of the nonſuit, where record carried 
down by proviſo. 

After nonſuit, colts muſt be paid be. 
fore ſecond action proceeded in. ib, 

Formerly, nonſuit could not be ſet 
aſide. ib, 

But now otherwiſe. ib. 

In what caſes court will not ſet it 
aſide. 431 


Nonfuit, Judgment as in Caſe of. 
If no proceedings after iſſue entered, 
— as in caſe of nonſuit may 
moved for. 404 
When to be moved for. ih, 
pi; new trial granted, and plaintiff 
does not proceed judgment as in 
caſc of nonſuit may be moved for. 
$17 


Notice. 
How notice to appear to be inſerted 


in copy of proceſs, and how to be 
fled up, with . — 


In what caſes neceſſary 5 
As 2 being — 
1014. 
Notice of bail being put in, . 
be given. 150 
Notice of declaration. See Declara- 
trom. 
What notice neceffary, when no pro- 
ceedings for four terms. 2 
Notice of trial. See Trial. 405 


Original, Special. 
Of proceedings in B. R. by ſpecial 


original. 


Of che mode of proceeding by 45 


ginal in K. B. 22 
Explanation thereof. 15. 
Of the fine paid on ſuing out writ. . 
How to proceed. ib, 
If t to be arrefted. ib. 
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If only to de ſerved. 3] How Figs! to be be obtzined, in caſe 
Of the alias and capias w rits. 1 5 of judgment by default bj ori- 


Of def endant's appearance, If Tap) ginal, to prevent error, 
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Of. — (pecial bail. ; 3 15 | O gun 6 532 


What uuf bai muſt be put . b , e. | 
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How to rule the ſheriff, de. 16, Whedever deed pleaded, 223 


Otten expedient, and ſometimes ne- 
A to ſue by original. i. | muſt be made, or reaſon * 
expedient. | 24 285 
When — 6/20, 5 Jo 75 If — oye” not to be * 

ſt 10 i 
In aha ns pin may we by In what caſes no profert 3 
pecial or 
The reaſon 2 — by bill 7 * > — may be r 
ing Pre erred. | Ordeclaration ma be 

* y amended, and 
* by original muſt be 2. profert ſtruck out. ib. 


Which fact may be denied by the 
Whence origioal writ imues. it i, ad verſe party. | ib, 


How te „ 
Teſe mu be afiex cauſe * i D. # profert made = 
None Share days between . and | So, if defendant be party to the deed. 
tb. 
— 2 retard, 445 How, if deed be in the hands of a 
g third perſon... ib. 


16. 
Or in detendant's poſſeſſion. 287 
«Py Want of Alconfion a good 3 Or loit, and there is a counterpart, ib. 


a ima bear 195 lad day of Ojer of letters of adminiliration. 76. 
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d ecrued But not of. @ record. Wy | 
MST þ 5 oy: | How, if POTS Woes not entitled 
. oe original may be ante to il. ib, 
da 8 _— k DIY A OHDSP SS 
If * defendant not held to ball, he Of the Time and Manner of >< 
muſt be ſerved with copy e and giving Oyer, and on/e- 
not of original. = I fr refuſing it. 267 
Wich a notict to appear. wy When oxey to be demanded. ib, 
Plaintiff me ſt recover 957.9 to entitle If not in time, it is a nullity, and 
"him to full coſts. 1 16. judgment may be ſigned. 288 
Except in certain caſes. 16. What time allowed to plead, & 
How to ame nd declaration or original after oyer. EY 
rit. . Conſequence of refuſing yer 288 
Wapt of original no error after "_ What time allowed to you Her — 
dic. 75. 130 
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hee © 155 Died — 92 out on Oyer, 
and of the Uſe of craving Oyer. 
The whole muſt be ſet out. 289 
Unleſs ſet out in declaration, ib, 
Conſe Uence, if purpoſely ſet out 
falſely. 290 
Deſendant ſhould not accept 2 
fect Her. 


Of the uſe of craving oyer. "1 


Paper- boot. 382 


See 1/ue. 
Teeſdays and Fridays. - 2 3281 
Cauſes argued in turn. 16. 
Placita. 
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Form thereof on removing of C. J. 
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| Plea and Pleading. | 
of pleading in abatement. | See 


A. 


| 


How the time for pleading is res- 
koned. 244. 425 
| Conſequence of defendant hot plead- 
ing in time. addin © 
If four terms are chaſed, term's no- 
tice neceſſary to be giren. 205 
How, if two defendants, and one does - 


not appear in time. ; 
No — tor a bailable ation: before , 
bail perfected, 33 . ö 
Of pleaZin the General OR 
General iſue, what. ” 32 / 
How to be pleaded.” . 326 
Need not be ſigned- n 9 1 1 T 


What pleas tantamount og Teo 56. 


Of: pleading Heel, TT 


I How ſpecial lea to be leaded; 
Mult be 5 5 10 es 19 e 
Otherwiſe judgment. — 8 2 
How, if two Kaneaius n v 
general iſſue, and the a 8 i ſpe. 
| cial plea not flpnea;'- 00 it 76. od 
Special plea be made bp by 
clerk of papers. '#b, 
Conſequence otherwiſe.” Wr, M1 4 
Rule for chat purpoſe. | 328 
Of the manner and time of | 
double in B. R., in C. B. 


Jadgment may be figned if 00 4 


Ae: e What double pleas z in C. B. Moned 
7A on firſt motion. 
| Of pladiig in Bar. n rule, Ke. w plead 
| uble in vacation. 
Of the Time of pleading. 4 Double pleas muſt be 1 5 0 16. 
Within what time deſendunt ſhonld Motion to plead a not to be 
plead to declaratioo 240. ms) made till defendant has — 
If plaintiff declare in chief. „ 
If de bene effe. „nt. — 3 1b. 
If defendant entitled * Not afier payment of money _ 
% court. 

See Imparlance. 2 — — rule to plead — * 
What parlance. judgment of 2 tem r 
"eas oufter in abatement. 303| e. I b Jin 2 0k 
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Conſtruction of the ſtatute. 330 
To what actions it extends. 16. 


Diſcretioanry power in the ' cqurt, 
331 
Formerly more ſtrict, now only re- 
fuſed 1f pleas inconſiſtent. 16. 
What pleas bad on that ground. 36. 
Of tbe certificate given by the ſta- 
- tute, as to coſts of iſſues found 
againſt defendant, 332 
When certificate to be made. 333 
In replevin, avowant within tlie 5 4 
tute. 


If any plea be found for W 
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plaintiff cannot recover. 334 
Of the Rule to plead. 
Meaning thereof. 335 
Of the — thereof. 16, 
How to be ſerved. 76. 
How the time reckoned. 336 


How, if four terms are elapſed. 
' ib. 295 


Where rule to plead not neceſſary. 


33 
How i it may be diſpenſed with. A 
"Where a new rule neceſſary, or 2 * 


When rule ſhould be ſerved. ib. 
How, if defendant die before time 


expires. 3 
Nor neceſſary after a jag order 


for further time, 347 
my 
07 demandi ing a Plea, 
Neceffity thereof. 338 
How to be made. 16. 
Form thereof. i 
When to, be made. 


When no occafion for demand, 53 
When i it is a waiver of bail. 


of kr for Plea, 2 rein 
Judgment for want weeds dl] 

Where and when to ſearch. 329 

If none found, when judgment may 
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Of procuring Time to plead, 
How to procure time. 349 
In what caſes granted. 342 
N length of time uſually . 

th, 

When the - ſummons is to be taken 
out. ib, 
The effect thereof, as to o laying pro- 
ceedings. 342 
Of = terms on which time is grant- 
e ib. 
What are iſſuable pleas within a 


judge's order. 343 
As to pleas in abatement. ib. 
Coverture. ib, 

| Tender, 76. 
Plea of ſtat. 23 H. 6. ib. 
Performance. ib. 


General iſſue, and ſtatute of limita- 
Jodgme ; . 
ment recovered. 
udgment confeſſed. 15 
murrer. is 
Of the conſequence of . $ 
| _ a plea not within the or- 
nent way be ſigned. — 
f figning judgment at the expira- 
405 of the order. ib. 
How the time reckoned. ib. 
Rule to plead not neceflary, 347 
Of moving to abide by the Plea. 
Uſe thereof. 347 
How to be done in term. 1b. 
In vacation. 348 
How, if order not obeyed. ib. 
| When to plead in/lanter. ib. 
' of the colts. ib. 
It no new plea, the firſt ſtands. il. 


What to be pleaded after ſuch rule 
or order. ib. 
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Pluries Writs. 
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be ſigned. 349 In aflions not ball able. See Protef+. 
Whether plea may be uni put 79 

in, if judgment not ſigned. 10. 
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Paſtea. 


Its purpoſes, and why ſo called. 498 
Verdict recorded thereon.” 488 


By whom. ib. 
To whom poſfea delivered. 10. 
By whom f9/tea kept till ſpecial caſe 

determined. 492 


Aﬀer trial at fittings, pea deli 
vered to attorney, who indorſes 
verdict thereon. 496 

Aſter trial at aſſizes, prfea kept by 
aſſociate til! the next term, and he 


indorſes it. ib. 
Of the rule for judgment on poſſea. 
See Judgment, Rule for. 497 


How peſtea to be got ſtamped. 1b. 
Of the deliberatur to be marked 
thereon, ib, 
Form of poſtea. 498 
Of the fp cal entry thereon, if judge 
dies after aſſize and before term. 
4 
Of the rule to bring pofea into —— 
on moving to arreſt the judgment. 


521 
Of altering and amending the Poſtea. 


In what caſes amended by judge's 
notes. 4 9 


17 wrong damages by miſtake mar 


ed thercon. 1 
If verdict general and not entered on 
all the iſſues. ib. 
If verdict entered generally when 
one count is bad, provided no 
evidence given on that count, 726. 
5 if evidence was given 2 


This diſtinction diſapproved of by 
Lord Mansfield. 
Pea not amended to increaſe da- 


mages. 500 
Nor verdict altered contrary to ap- 
parent intention of jury. 16, 


If verdict be for greater ſum than 
laid in declaration, remitritur may 
be entered. ib. 


At what time amendment of po/ea to 

be moved for. . $00 
Whilſt record is in court. 501 
Poftea loſt, a new one ordeted. #6, 


The nature, uſe, and form thereof 
in ſuing out proceſs in actions not 


bailable. 76, 77 
How entered by filazer in C. B. 
19, n. 


Privilege from Arreſt. 
See Arreſt. 


Proceſs. 


Of the proceſs in ancient times. 3 
Meaning of the term, and how treat- 


ed of in this Work, 73—75 
Of the Proceſs in Actions where Cam- 
mon Bail only is reguired. 16. 


How regulated by different ſtatutes 
12 Geo. 1. 2 Geo. 2. and 5 Geo. 2. 


The proceſs and its incidents, with 
a copy of which Gefendagti is to be 


ſerved. 1 75 
The forms of proceſs. 40: IDs 
How to ſue out proceſs i in both 
courts. 76 
Of ſuing out bill of Middlyex, late. 
tat, capias, &C. 177. 
With the alias's, pluries, and , nor 
omittas's, 78 
How pluries writs to be . 


279 
Copy of proceſs to be ſerred. 80 


Of the Notice ta appear te be inſerteds 


in the Copy of Proceſs. ib. 
Intent and form thereof. 81 
How to be filled up with names, 
day of appearance, &c, ' iz. 
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How far the exact time of ſuing out 
the: vetit may abe ſnewn <ontrary 

to the zee, 92 
O pleading. the /atiet and capias, 
and in what cafes an origin, bill 


5. 


>: or xi is Seu, 93 | 


TRE 230 


Of the 4 of Cy of Proc on | 


V4 Defandent » OJ 22 - 94 
1 Were kind of copy of proceſs ſhould | 


95 
* 3 it ae be ſerved, as in ſi- 
erties and the ke. 5. 


f che manner 1 in whic ch proceſs is to 


"© Eye. 7 1506 bin 1e 315 0 "1g | « 
r w limo when 5 1.66 be — 
; wrt 43 ö 


* 


$3 | How if proceſs be againſt ſeveral de. 


ſendants 97 
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© he treats proceſs with contempt, 
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How far the courts will amend pro- 
cels. ib. 
How de fecis or irregularities in pro- 
ceſs cured. 10 


45 Whether by defendant's appearance. 


ib, 

+ Or by plaintiff*s appearing accord- 
ing do ſtatute, 188 

Or by accepting declaration. ib. 

How defects or irregularities in pro- 

ceſs to be taken oft. ib, 

At what time to be complained of, 
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(ofa the Proceſs a or Writs in Bailatle 
Actions. 123 


How to ſue them out, ib. 
Officer mult ſet down day and year of 
ſigning writs. 127 
Cuftos bre vium muſt mark them. + ib. 
What action will lie, it void proceſs 
be ſued out. th, 
Defea, in — how cured by de- 
claration. a 257 
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Formerly uſual remedy. 418 
Now ſuperſeded by 14 0. 2. ib. 
But not in all caſes. ib. 


When trial by proviſo ſtll neceſlary. | 


ib, 
If both parties are actors. 15. 
If record once carried down. ib. 
Though cauſe made a remanet. 419 
Oriverdiat had and ſet aſide. 16. 


Rule for trial by proviſo. ib. 
When to be obtained. ib. 
No rule in criminal cafes. th, 


Otherwiſe | in civil, 1 

What notice of trial neceſſary. ib. 
How, if both parties give notice. 420 
Court on motion will ſuffer defend- 


ant to carry down record to try | 


iſſue out of Chancery. 7 
OF the venire and jury proceſs when 
cauſe carried down by proviſo. 
433 

On what record to proceed when 
both parties carry it down by pro- 


viſo. 441 
Of the nonſuit. where record carried 

down by proviſo. 480 

QOuare clau um Habit. 

of proceeding by origindl quare 

eluyſam ſrugis in C., B. 219 
The meaning thereof. 223—229 
How to proceed therein. 229 
Memorandum of warrant, ib. 
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How to get original writ and 1 
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When and how defendant ould 
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How made, and what done in d- 

quence thereof. 481 
Ho to enlarge time by conſent. 16. 
What to be done when the award 1s 
made. 482 
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How as to coſts. 
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Stat. of 9% 10 Wm. does not ex- 
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07 awarding a repleader. os 

Conſequences thereof. 530 


Replication, Rejoinder, &c. 
How to reply, rejoin, &c. 368 
When. ib, 


Of the rule to reply, and when Judg- 
ment may be ſigned. 


Ho, if four tetms elapſed. who 
When rule to be ſerved. tb, 
How, if further time wanted. 13. 


No rule neceſſary when plaintiff adds 
fimiliter, and 1 it 15 not {truck out, 


ib. 

When plaintiff may add fomiliter. ib, 
If no rejoinder, plaintiff may eater 
judgment as for want of a plea, ib, 
Rejoinder may be refuſed atter rule 
out, though zzdgment not ſigned, 
ib, 


Reſcue. 


Of defendant being reſcued after an 
arreſt, 134 


Retorna Brevium Day. 


See Terms and Returus. 


Return, 


| Of the tee and returns of proceſs. 
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Ho far capias muſt have 15 days 
between 7%e and return. 90 


Revi ving Judgment. 


See Scire facias, 


Rolls. 


1 See Dechet, Entries. 
The number of roll got at time of 
entering itacs. 
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Keule to plead. 335 
See Plea and I leading. 


Rule to reply, rejoin, & c. 


See Replication. n 368 
Rule for Judgment. 
See Judgment. 496 
Sailor. 
How far protected as to arreſts, 61 
Sati faction. 

Of entering ſatis faction on the = 
582 

Uſe thereof. | ib. 

How to be entered. 583 

Form of entry. ib. 


Scire Facias, 
When neceſſary to revive judgment. 
544 


N. B. The general docttine of 
ſeire facias is not treated of in 


this volume, 
Service of Proceſs. 
See Proceſs. 94 
Set-. 
No ſet-off at common law. 357 
How given by ſtatute. 16. 


Of the demands and actions within 
the ſtatutes of ſet- off! 358 
Remedy of ſet - off extended. 3 
In aftdavics to hold to hal. 
So as to Coſts and judgments: which 
are now on motion ſet off one 
againſt another, and erection 
ſtaid, on payment of balance. 16. 
A ſeparate judgment ſer off -againit 


a joint one. nos ib. 
juriſdiction of court not affected by 
1 ſer- off reducing debt. 360 
One part of ſet- off may be good, 

though not another. ib. 

No et · off in actions founded — — 
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Set- of muſt be for liquidated = 


mands. 


| Not for damages ahn 3s 
Nor for penalties for breaches. * 


agreement, unleſs by way of ſti- 
pulated damages. 361 
Simple contract debts ſet off againſt 
ſpecialties. 
How to plead ſet-off in aQions on 
bonds. ib, 
Real ſum due muſt be ſhewn, 434. 
How far it extends to mung 


—__ 
Set-off pleaded though aftionbroughn 
for the debt ſer off. x6. 
How ſuch plea operates in roſs ur- 
tions. ib. 
Judgment ſet off ending error. 363 
Judgment ſatisſied by freſh; ſecuri 
ven, and cannot be ſet off. 1 
15 barred by ſtatute of limitation 
cannot be ſet off. ib. 
Of the parties between whom _ 
may be a ſet-off. 
How mutual credit may ariſe,” „. 
Of iet · off in caſe of bankruptey. ib. 
In caſes of executors. 36 
In caſes of partners. 25 
Of demands in tight of a man's 
wife. 5 
A retainer in certain caſes need 
be ſet off, but may be An; in 
evidence. #: 
Form of notice of ſet-· off. 366 
Debt 


Debt: Ct ef muſt be due at com- 


mencement of ſut. 366 
General iflue withdrawn and heated 
with notice of {et-off.. 367 


Of the certainiy requiſite in ſuch 
25 notice. id. 
Notice of ſet-off not amendable. ib. 
But may be withdrawn, and pleaded 
- + fe novo. 1b. 
Plaintiff may by ſummons now par- 
+: ticulars of ſet- ff.. ib. 
Wen neceſſary to pay money into 
court on nn a 3063 


ib. 
Court will ge che rule till queſ- 
tion, on validity of — be 
determined. 209 
Sheriff not bound to return writ | 
_ when ſpecial bailiff appointed, 76. 
Vhen rule to return wiit mult be 
' ſued out. Gln Tag 16. 
the to be ſerved. 4078. 
Form thereof. 208 


a 
By 


Of the time. allowed thereby to 5 


turn writ. 
Muſt be returned e on the 
laſt day. 176 


- 


How to proceed if bail below be. 
come bail above in B. R. 208 
[What ſheriff muſt do on ſuch rule, 
20g 

Of ruling g 1 to bring i in the Body. 
What muſt firſt be done. 209 
Exception muſt be made to bail if 
put in. ib. 
And that muſt be done regularly. 6. 
The intent of che rule to bring in tue 
body. 210 
Sheriff not to be ruled to bring in 
the body til the day after expir. 
ation of rule to return writ, 587 


: on Shed - Sheriff. What ſheriff muſt do thereon. 210 
: „ Blue Mutt put in and perfect bail. 33. 
Bas ſhes d upon an arreſl. 134 | Formerly dboy juſtified de bene 2/3 
As his (agg 1 in making an ar- before a judge, but now otherwilc, 
relt, &e. Arras. 127 i. 
Be may let 3 go without] Within what time ſheriff muſt 00A 
bail at his own riſk. 137 
Of his taking the bail-bond, and the | He may put in aud perfect bail os. 
0 Re. See Bail. 136 cout defendant's conſent. ib. 
He ha ſlatute 23 Hen. 6, * 135 Although defendant has eſcaped. 35, 
ee Bail. But notif he be in actual cuſtody. 212 
© ruliag b wif 'to return * Of moving for an Attachment agai 
A rit. 201 75 955. 7 and of the Nature — 
Explanation of this, mode of pro- | Operation thereof, 212 
ceeding. 202 lt is a criminal proceſs, ib, 
How to ls the ſheriff ta return the When to be moved for, ib. 
writ, 203 | How op thereon to be in- 
(Cannot rule en, after adam, titled. 16. 
nd. it be a valid one; ele When — 213 
if it be v How to be directed. th. 


Of che affidavit neceſſary to ſupport 
the rule. ib. 


It may be moved for on laſt day of 


term. ib, 
No attachment unleſs the bail put in 
is excepted to. 214 


Except they be put in after » 4 

ſerved. 
Ihe operation of the attachment. 1 
How far ſheriff liable. ib. 
In what caſes the attachment will be 
ſet aſide, or — tayed 
againſt the tig. i 201 04 
When 


INDEX 


When defendant may be let in, to 
- guſtify and try the cauſe after ſue- 
riff is fixed 214 
of the terms in ſuch caſes, and of 
the attachment ſtanding as ſecu- 
"rity. 215. 587 
Same principle governs as in ſtaying 
;; proceeding on bail-bond, 16. 589 
Attachment not let aſide if ſheriff 
has been in fault. 216. 588 
Or if he neglect to apply to court in 
due time. 58 
Or to perfect bail before he moves 
to ſet it aſide. 588 
No attachment if plaintiff has been 
irregular. 217 
How far ſheriff liable on deficiency 
of bail-who were good when firſt 
taken. 10. 
Defendant's death does not ſtay at- 
+tachment if ſheriff be in con- 

; tempt. ib, 
Of proceeding againſt the coroner to 
return the attachment. 218 
of proceeding againſt the ſheriff | 
when out of office to return the writ 

or bring 1a the body, ib. 
Moſt de called upon within fix 
months by 20 Geo. 2. c. 37. ib. 
Conſtruction of that act. 219 


Attachment, the uſual mode of pro- 


ceeding now in both courts. 16. 
Formerly in B. R. proceedings were 
by diftringas. ib, 
The rules muſt be ſerved on the late 
ſheriff. bm 
Mode of proceeding by difringas. ib. 


Of the Duty and Conduct of Sheriff in 
making Execution, and of his Fees, 
&c. 


See Exec ution, 
Soldier. 
How far n as to arreſts, 61 


Special Fury. 


IncroduAion of ſpecial juries. 442 


wich ſubpœna. 


Now to be Rad in any caſe, but un- 
leſs judge cat. coſts not al- 
lowed, | 442 

Of the ſtatute ; Geo. 2. c. 25, and 
24 Gen. 2. e. 14. 

Of their operation. 

How to get ſpecial jury. 


444 
16. 


When to be moved for, or it will de 

too late. 445 
How in C. B. ib. 
How ia B. R. ib, 


9 | How maſter may proceed ex parte 


to ſtrike ſpecial jury th, 
Same jury may "ang though, ſheriff 
changed. 446 
If after a ſpecial jury ſtruck the 
cauſe goes off for default of jurors, 
no new jury can be ſtruck, but the 
cauſe muſt be tried by the jury 
firſt appointed. 16. 


Sub pena. 
The proceſs to compel witneſſes to 


appear at trial. 60 
F 3 ſubpœna. 153. 
Four witneſſes may be put in. 16. 
How to be teſted. l 
How filled u ib. 
Subpœna 1. how ſerved. ib, 
Form of ticket. 2 
Of ſubpena duces tecum. ib. 
Form thereof. ib. 
How far obligat 463 


When a notice o y to uce pa- 
pers is ſufficient, 1 >. 
How witneſs in cuſtody to be WN 


up. 
Affida vit ts obtain habeas corpus. 4 


Neceſſity thereof. 

Habeas corpus, how 1 0 

Who may or not ebe. up 
thereby, „ 

Priſoners of war. | 464 

Sailors, ub, 

Priſoners in execution. ib. 


Reaſonable time allowed witneſſes 
for their attendance. 16. 
If in court he may be then _— 
ib, 
Even 


— — OO — - 


— — — 


95 the Neue againſt Witneſſes in 


| When there 1s a ſpecial — in 
Of the death of a party aſter judg- | 


N 1 0 

80 are dc. to know p ticulars of 

Jeſendant's fer-off. | 367 
opal. 


Hep Kt, 1 oa 
Surrender. . 
Set Replication. | 
Surrender. 
i diſcharge of bail. See Bail. 174 


INDE X. 


Even though defendant $ rey. | 


Tales de NN 47 6 

3 _ be perſonally ſerved. 
+ ar 17 291647 465 See Jury. 

e — of Wines Tales, octo Decem, &c. 471 

ces muſt be tendered. 4h, 
Ty yang n 4 Tender. 

en tender muſt be made. 16. 

onſequence of negleding it. 156. 2 to be made. 349 

owed i 59 

UE La loſſes not all 3 What a good tender. 5 


* . Cakes of Diſobedience, 
Two mates by attachment and ac- 
tion. n 
How by attachment. 
How by action. 8 ab 


Suggeſtion on Record. 


If one of defendants die after iſſue, 
and before trial, how it is to be 
-> ſuggeſted on record. 429 


+: eexire and jury proceſs. 433 


ons cp and before execution. 548 


a6: 7 FR7 
ww + 34% 94 


A» 


In what actions a tender may be 

pleaded. ib. 
How, in caſe of joint demands, 10. 
Pleadable to a guantum meruit, 351 


Not in debt on bond. th, 
Nor to voluntary treſpaſſes, ib, 
But otherwiſe to involuntary ones, 

ib, 
So in replevin for damage-feaſant. 

ib, 
How to an avowry for rent. 46. 
How 1n trover. 352 
Often allowed by particular ſtatutes. 

ib. 
In Ales againſt juſtices. ib. 


n hen and how to be pleaded, and of 
the Conjequences thereof to the Par- 
lies in the Suit, 353 


At what time to be pleaded, 4 
Not after imparlance. 


As of ſame term with Ieetaration, 


ib, 
After demyrrer. ib, 
Hoæv to be pleaded. 1 
Of the uncore prift. 354 


How, if freſh demand made. 355 

t muſt be with a profert of the mo- 
ney. 

How money to be paid into court on 
\uch plea. ib, 

Of taking 1 money out. ib. 


Aſter money brought 1 in, defendant 
| 
cannot withdraw his plea and plead 
general iſſue, 356 
How plaintiff to act, according as he 


Hau 


admits the nds Yah or not. ib, 


1-N 5 


How Defendant may avail himſelf of 
the true Time of the Tender, thong h 
AN to 7. gle of Writ, or the 

350 

The exact time of fuing out writ 
may be ſhewn in pleading. #6. 

How, if tender made ſame day bill 
filed, though before filing _ 

17 

General memorandum altered ac- 

cording to true time of filing bill. 


be 357. 392 


Terms and Returns. 


A table of the terms and returns. 24 


Terms, what. 1 
Their derivation, origin, &ec. 2 
Fixed and moveable, ib, 


Ifſuable terms. 3 
Of the particular days i in the 3 


Which deemed the firſt day in — 


10. 
Term deemed as one day, except in 
particular caſes. 16. 


Returns, how regulated formerly. 8 
How altered by ſubſequent. ſtatutes. 
General returns. 4 
Particular returns. ib. 
When and how reſpectively uſed. 11 
What writs returnable on general 

returns. ib 
What on particular returns. 12. 26 
Of the tee and return of proceſs. 89 


Tee of Writs, 


When there ſhould be fifteen days 
betwern zeffe and return. 11. 
Of the teſte and return of the differ- 
ent proceſs. 89 
Of the a and' return of writs in 


proceedings by ſpecial original. 


| 


See Original. 227 
e and — of writs of execution. 
See Execution. 550 


+ | 


Time. 


When proceſs to be ſerved. 

How time reckoned for filing com- 
mon bail and entering appear- 
ance. 102 

When defects and irregularities” i 
proceſs to be complained of. 4 

How reckoned for putting in 
above, in town and country. 

Of the time of excepting Lp 

162 


Or declaring, See Declaration. 

Of pleading. See Pleadi 

How time reckoned under judge's 
orders, and the like. 20bOm o 345 


TON 
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Tranſitory At. aol 


See Venue. 
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Trial, Netice _ Sno Ut 


_ 
J bg 


What notice neceſſaryin town — 


Statute 14 G. 2. c. 17. explained * 
How governed by r reſi- 

dence. e 
Fourteen days, if — forty _— 


Or abroad in Ireland or India. ib, 
All defendants muſt be ſo reſident, 0. 
How diſtance computed. #6. 
What notice neceſſary in Ry + 
cauſes, 
How notice reckoned. ib. 
Sunday, how reckoned. ib, 
What notice; if under terms to take 
ſhort notice. ib, 


89 | A term's notice, where no proceed- 


ings for four terms. 407 
But not, if any proceedings have 

been had. ib, 
What ſhall be deemed a , 


Nor if cauſe delayed by defendut' 


| 


requeſt, 
Or 


IN D EX. 


Or by injonction. 
Or by fpeciat agreement, 


op 
len Plaintiff is compalled to give 
rh of 77752 al 


| * 


ta B. R. not til next term aſier iſſue | 


joined. 

In C. B. otherwiſe. ib. 

* 9 neceſſary, though dey fined 
trial. ia: 

Or e be andentakes peremp. | 


40h 


Of thei Form of the Nie, aud 1e 
euhom to be given, | 409 
May be given on piece of r, or 
en baek of iſſue I = 16. 
No preciſe ſorm requiſite. ib. 
Not ſo ſtrict in form, if on iſſue. 10 
When plaintiff may give notice on 
the pleadings, and for what it 


ſhall ſerve. ib. 
To whom notice to be given. 410 
When to defendant's attorney. 16. 
When to defendant himſelf. ib. 
When to his agent. . ab. 
Attorney — acquaint his client 

thereof, or attachment will go. 76. 

Of arina Notice of Trial. 

Its otigin. 411 
Its operation. ib. 
When conti uance can be given. ib. 
How operate as freſh notice. ib, 
No continuance a ſecond time. ib. 
At what time to be delivered. 16 


Cannot continue after ann | 
; 

a8 continuance of a bad notice 

trial will not avail, though a 

former, good notice of trial had 

been given. 412 
ven of contmuance. 16. 


07 countermanding Notice of Trial. 
When to be countermanded. 412 
Different from the old practice. 16. 
How the days reckoned. 413 


16. Whether Saturday for Monday good. 


Not given on Sunday 8 413 


bh, 
To whom to be given bY 
Form of countermand. ib, 


What a waiver of an irregular no- 
tice. 


o Of Cofts for not proceeding to Trial. 


„ 
How far court will ſtay proceedings 
on freſh notice till coſts of firſt are 


paid, 
In what — and by whom 2 
de paid. ib. 
Executor liable. 0 . 
When coſts not allowed, if a coun» 
termand. 16. 
If any reaſonable excuſe. ib. 
If cauſe be a remanet. 4'5 


A pauper net liable. 

How to proceed for coſts for not go- 
ing to trial. ib, 

Form of affidavit. ib. n. 


How the rule may be drawn up. 416 


By whom afhdavit to be made. 36, 
What it muſt ſtate. be 
May be amended. | 


Where court will ſtay proceedings 
till coſts of former norice pai 4 
and not compel defendant to ſve 
out attachment. ib. 


Of carrying down the Record by Pro- 


1. 417 
x See Proviſe.. 
O putting off the Trial. 
When it may be put off, © 410 
Abſence of witneſs uſual round. ib, 
| Of the affidavit in ſuch ib. 
What it muſt contain. ib. 


It muſt be ſworn witneſs i is . 


Farty muſt have been guilty of no 
laches. ib. 

There muſt be a reſonate LOTS: 
tion of his return, if abr 


9 
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How, if cone abroad for N length Or in county palatine. 


of time. A 422 
How, if any bolpibten We ale 

who may * the athdayit, 1. 
When motion to n 42 Ml 
Two days before. trial, ... 16. 
Exception thereto. E 
To what time trial 5 put 5 


Affidavits read, though not ke 
before a conmiſtoner. 
For what other caules trial will be 


put off. 16. 
Illneſs of attorney. ib. 
How to proceed in obtaining rule to 

put off trial. tb. 
Form of notice of motion. 424 
Form of aſſidavit. . 16. 
How to proceed thereon. ib. 


© Of entering Cauſe fer Tal. | 


If i in London or Middleſex. 
In term,.or after term, 
Of. the ne recipiatur. | 
When to be entered in London or 
country cauſes. ib. 
How cauſes, when entered, to be 
tried in order. 440 
At what time cauſes to be entered at 
208. ib. 
Longer time allowed in Norfolk and 
Lorkthite. 


439 
i6 


» Trials at Bar. 


Formerly, the uſual mode of yr | 


| Mutt be moved for in OY 


438 i How, if attorney abſent, 


46. 


1 


How fell into diſuſe. 
oog continued in caſes of acl, 


What, and how obtained, | 2 


Diſcretion of court to grant it. ib, 
What ſufficient ground for it. #6. 
When moved for by affidavit. ib. 
Wen no affidavit neceſſary, | 16. . 
Terms impoſed on granting it. 470 


Whether allowed in iſſuable terms. 16. 
Or if vepge be io London. 16. 


' 
1 [| 
o 


. granted the, ſame, term mor, 
or. 15. 
Nor till iſſue joined. | 19 M841 
Except in ejectment. 2 


a i 


Of countermanding notice. 


| Of obtaining a ſecond rule. 5. 


How mariy days notice of trial ne- 
ceſſury. a | 15. 
Ho to be entered for wy . 
Of nn copies of iſſue to e 
New trial after trial at bar. — | 
How, if jury do not attend trial. 156. 
Of the decem tales, &. 1. 


Of preparing Brie 7 and attending — | 
r a „ 


Of the brief. 472 
Of the attendance of the panties. 2 


2 


No excuſe for non 9 — 


New Trial. 


The nature and origin of new trials.” 


ts 
Difference between the grounds for 
new trial, and in arreſt of j 


ment. 1 © 
Uthty of new trials. 2 
Writ of attaint out of uſe. 16. 


Beſides which, it is ine fficacious. 15. 
New trials neceſſary to juſtice. 

How colts paid in fach caſes, ib. 
When firſt new trial granted. #76, 
s Court formerly ſtrict therein. 13. 
Gradually became more relaxed. ib. 
Reaſons for granting new trial. a. 


| When and how to move for new Trial. 


At what time to be moved for, 504 ; 

How. 

How the time is reckoned, -- .- — 

Muſt not be moved for afterwards, 
except under ſpecial Fra erty: | 


10. 


innen "Wh 4 
at 


I NID . 


What to be done, if motion ——_ 
ws to getting judge's report, and 
the like. 504 
If court divided on the motion, ver- 
dict ſtands.. 505 
New trial granted a ſecond time. 26, 
Or even a third. 16. 
Except where two contrary verdiQs |, 
have been given. 16. 
Afier motion refuſed for new trial, 
motion in arreſt of judgment may 
de made, but not vice verſa. 76. 


* ber Arier and Caſes pranres.” 
Allowed after trials at bar. 471 
Not in writ of right. 505 
Seidom in ejectment. ib. 


Not in penal actions, except in caſes 
of miſdireMon. #5. 
Nor in actions for malicious Proſecn 
on-. 3 * . 
How, in caſes of hför aten: Fos 
Not i in a joint action where one 15 ac- 
qui tb, 
Nor where money h. has been paid into 
New trial, tho th — fe 
1 e s in ſe- 

*""Veraf” a8tions ders to be bound by 
Agreement, by verdict in one. ih, 


Wie where there is a bill of * 
1 


wy the Grounds fer new Trial. 507 


Value and importance, how far. 16. 
If verdict be contrary to evidence, or 
where only contradictory evidence. 


If juſtice be not done to the pur 


Dtherwiſe court will try to 3 
the verdict. 


* 508 
hough the weight of evidence 
Tay, the verdict. ib. 


No — admiſſible to explain 


evidence. ib. 
No new trial, merely becauſe the 
verdict is a hard one. ib. 


ib, | New trial granted for miſdireRtion of 


| In what caſes granted on affidavits of 
jurymen that verdict was taken 
contrary-to their meaning. 509 

But. not, if no new light can be 
throun on the queſtion, 

How far granted to let in new evi- 
dence, or the like. ib; 

Or where witneſs made a miſtake in 
his evidenee. ih. 

Or verdict was obtained by inadver- 
tence. 

Or wenire facias was wrong mailed, 
or the like, 51 1 

Or for irregularity in not giving n no- 
tice of trial. 

Or for variance between iſſue and r re- 

ui ib. 

Or for unfairly keeping witneſſes out 


—_ 


of the way. 16. 
Or where ſheriff on inquiry * 
improper evidence. 


Or witneſſes aſterwards diſcovered 
to be incompetent. 512 
Or where a ſyſtem of perjury appears. 
ib; 


Or any tricks uſed. ib. 
Or pannel returned by improper of- 
ib. 


ficer. 
Or partiality avowed by jury. ib. 
Or any juror artfully perſonated. 14. 
Or ſworn after being challenged. . 
Or where jury drew lots. ib. 
Or toſſed up, or the like. $13 


But this muſt be ſhewn by other evi- 

| . dence than the mere aftidayit of 
ſome of the jurymen. 

Or by their confe ſlion. ib, 


the judge. i, 
How far court will exerciſe their diſ 
cretion in this reſpect. 514 


ib. Granted in penal actions in caſes of 
new trial where merits fairly | ib. 


miſdirection. 
When new trial granted or exceſſive 
dama 15. 


Or inquiſition ſer abde « en that ac- 
count. l 

SeJdom in perſonal torts. 15 

Unleſs the damages be — ex- 
ceſſive. ih, 


Inſtances 


„ . ww © Fay 


FJ)! K 


54 
.- 


t 
b 
d 
. 
d 
2 
. 
5. 
F 
2 
F 
b. 
2 
bh 
2 


1 DAM 


Inſtances thereof, 
If the ſame damages be given again, 
ne third trial allowed, 15. 


| Refuſed for exceilive damages, in 


various inſtances of aſſaults, &c. 76. 


Nonew trials in torts for ſmallneſs of 


damages. | 516 
Unleſs it ariſes from a miſtake in the 
jury or ſheriF-in point of law. 76. 
Gencral principle reſpe&ting new 
trials, on the ground of n 
10. 


of the Coſts in caſe if anew Trial. 
Seldom granted but upon payment 
of coſts ; but this is diſcretionary, 


10 
How in caſes of nonſuit at trial, * 
_ afterwards new trial. ib. 
How, if nothing ſaid in rule about | 
_ colts. | 16, 
How, if cauſe ſent again to trial 


from inſufftciency of ſtatement of 
ſpecial! caſe; 517 
How to proceed if neav Trial granted. 
Of the drawing up the rule, altering 
return in jurata, &c. $17 
If plaintiff does not proceed to ſecond 
trial, judgment may be moved for, 
as in caſe of a nooſuit. i. 
Same fecotd, &c. thult be carried to 
ſecond trial. 1 
Memorandum ſhould not be altered, 
but ſame toll proceeiled on. 393 
o amendment allowed after new 
trial granted. 518 


Variante. 
Declaration varying from ptoceſs. 


| 2 
See Declaration. 
Variance in the ac etiam between writ 
and declaration, no conſequence if 
. ſum ſworn to be under 40/. 255 
How to take advantage of i 
N | I”. 


51; | How, if variance between iſſue and 


auft prius record. 429 
As want of familiter. __ 430 


Jenditieni exponns, 
1 » $4 | 564% off 


See Executicn, þ $63 
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Henire facias. _ 


See Jury Proceſi. ; a 439 
Sometimes awarded. into another 
county, though venue nat changed. 


439 
Venire facias. 4e nobb. * 


To be awarded, if jury do not alfels 

amages on final judgment in plea 

of abatemet. _ 

Awarded, when jury proceſs was ir- 
regular. a. 

If verdict be entered generally, and 
one count is bad, provided exi- 
dence was given thereon, often 
cannot be amended,, but a weairs 
de novo will be awarded. 4 

Of the difference between — 4 
cias de nowy and motions for new 
trial. 518 

Of the effect thereof. 519 

In what caſes a venire faciat ds move 
will be awarded. 14+ 6 . 

Court of error may award it; 320 


"x. + © 


Venue. | 
The meaning thereof, 261 
ay laying the Venue. | "_ ib, 


Diſtinction as to local and tranſitory 
actions. | | 


A local action, what. ©. 
laſtances thereof. | ib, 
T't 2: As 


. 


2. As to addions by adminiſtrator. 

263 
Tranſitory 8 what. tb. 
Of actions on baii-bond, 16. 
For falſe return. 16. 
For eſcape. ib. 


Where action ariſes in two counties, 
aintiff may elect. 
MY pra 1 not to be laid in a 
third. 264 
W here the action ariſes abroad. 76. 
In what caſes venue may be laid 
here. tb. 
1a what manner venue to be! 1 in 
ſuch foreign actions. _— 
Canſcgyences of venue being wrong 


in local ations. . 265 
When cauſe of demurrer. 4 


Fl hen ground. for nonſuit. 
1 Ir che 1 5 in body of n 


\ 2 if proceedings by ſpecial ori- 
inal, muſt agree therewith, or 
bail will be T6R. ib, 
Venue confined by certain acts of 
parflament. 
$0 in penal actions. 266 
Conſtroction of 21 lac. t. c. 4. 16. 
800 in actions àgainſt juſlices, &c. 10. 
Conſtruction of 21. Jac. 1. Cc. 12. 1b. 
do againſt revenue and other atfcers 


by different ſtatutes. 2867 
Conſtruction of thoſe ſtatutes. 16. 
1 changing the Venue, Ip; 
In. 2 —— 2 ions it may he changes 
upon what, grounds. 
en becauſe cauſe of aQion — 
elſewhere. 268 


When becauſe trial would be partial 
or unſatis/actory.- 269 
When upon other ſpecial grounds, as 
witheſſes refiding elleubere. 270 
Into what nets 1c may or may got 


be chang: 15. 
Not into Wales. 1 
Except by conſent. 16. 
Hardſhip thereof. ib 
Nor into counties palatine. 272 


11 


Nor into diſtant counties when no af. 
ſize is to be held, and trial be de- 
layed. 272 

When from a county into a city and 
county, and the like. ib. 


When the motion to change the ve. 


nue mult be * 255 
Hoi to be made. 
Of the form of the neceſſary ab. 
is; ib. 


Of bri:: ging back the Penue by Plain. 
t'f?, and of his altering his en 
Venue. 275 


On what terms venue may be 
brought back, ib, 
What amounts to giving ſuch mate- 
rial evidence as the terms require. 
ih. 
Rule to pay money into court held 
ſufficient i in Middleſex, th, 
So if it be proved that the aQion 
aroſe abroad. | 1b. 
It is a ground to bring baek the ve- 
nue, that trial would be partial 
where it is changed to. 276 
But not, becauſe witneſſes live at a 
diſtance. ib. 
t what time plaintiff muſt move to 
briog i it back. ib, 
How p aintiff may in effect change 
his own venue by moving to 
amend, 
When fuch alteration allowed. 275 
Within what time plaintiff muſt alter 
it. | ib, 


Of laying and . Venue by Pris 
wileged Parſons, 


By attornics. 277 
How far it extends to them as plain- 
tiſfs. 16. 


It does no: extend to them hen de- 


| 


fendants. 278 


Ferd 74s. 


. | Verdi ſet aſide where one juryman 


has perſonated another. 477 


A ver- 


A verdiQ, what. 487 


Formerly given by majority of Ju- 
rors. 
Aſterwards made neceſſary for j jury 
to be unanimous. 46. 
Two kinds of verdicts, general and 
ſpecial, i. 
General verdict, what. 488 
Of public and privy verdicts. #6, 
Verdict at judges lodgings a public 
verdict. ib. 
Verdicts how recorded. 16. 
See Poftra. 


Of Special Ferdi7s. 


Special verdiQ, what. 489 
How to be drawn, tb, 
How it ſhould be found. 16. 


How to proceed to get it argued. 499 


Of altering and ameiding the Verdict. 


See Of altering ard amending the 
Poftea, under title Peſtea, 459 
If verdict be for greater ſym than. 
laid in declaration, rem!t1/tur may 


be entered. : 300 


View, 
Of granting a view. 447 
Of the ſtatutes 4 and 5 Ann. — 


3 Geo. 2. 
Ot the ancient practice, and of the 


introduction and uſe of the mo- 


dern practice. 
Of the conſent rule, how introduced. 
53 
Now a motion of courſe to *. a 
view granted, 454 
Form of rule in ſpecial and common 
jury cauſes, 455 
How to obtain a view. 45 
Of the conduct of the ſhewers. 16. 


| 


Voir Dire. 
Of examining a challenged j jaror on 
the vir 4 | 475 
Waiver, 


What a waiyer of irregular notice of 
tial. 


4! 3 
ales. | 


| To what extent parties living there 
are privileged from arreſt, 6 

Latitat runs there. 

| How jury procefs to be in caſe of a 
Welch iſſue. 

| What is the meaning of the exp 725 
ſion. the next En Ai county. apo 

Of Taing writs o execution. into 
Wales. s 15 5 ».549 


* 


The nature of a warrant for ap ar- 
reſt. 128 
Of direQing; filling up, dating, exe - 


cuting, Ec. the warrant, 
Warrant of duorny, 
See rey, 


Wi imer 


Of compelling them to attend at 
trial, of their expences, and of re- 
medy againſt them in eaſe of diſ- 
obedience. See dul pen. 460 


Frits. | 


6 | As proceſs in actions not balable. 


See Proctſi. 528 


How to return common jury where 
a view. 477 | 


THE 


In actions bailable. See Praceſi. 123 
Writs of execution. See Execution. 


1 
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